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[CONSTITUTIONAL WRIT JURISDICTION} 
Before Mr. Justice Amiya Kumar Mukherji 


Decision: December 11, 1975 
Pramatha Nath Basa an i Petitioner 


Versus 
S. K. Dutta, S. P. (Investigation) & ors... ... ... Respondents* 


Prevention of Corruption Act (2 of 1947), Secs. 5 & 5A— Charge under 
sec.5(1)(e), when can be made— Investigation by Delhi police—Search under 
warrant, whether illegal—Violation of principles of natural justice—Informant 
becoming the Jadge of his own cause—Charge under Prevention of Corruption 
Act against a public officer— When a person will cease to be a public servant. - 

Criminal Procedure Code (Act V of 1898), sec. 4 (1) (b)—Inves- 
tigation— Search warrant under section 96 (1) West Bengal Act 21 of 


1949—Special rules -of evidence regarding offence onder Prevention of 
Corruption Act, 1947, 


The petitioner is a Central Government employee and his net salary was 
Rs. 1, 300/- per month. Information was received that the petitioner had acquired 
assests amounting to Rs. 5 lakhs. Asaprecautionary measure a preliminary enquiry 
was held for the purpose of prima facie satisfaction of the Investigating Officer before 
filing the FIR, Being so satisfied the FIR was filed before the Sub-divisional Magistrate, 
Alipore, praying for the issue of a search warrant, A search warrant was thereafter 
issued. The police officer seized certain papers and documents. After the search, the 
petitioner tendered his resignation. The said resignation was not however accepted by 
the authorities concerned. It was alleged by the petitioner that the actions of the 

respondents and of the officers of the Special Police Establishment were illegal and without 

any authority of law, Being aggrieved, the petitioner moved this Court and obtained 
the Rule. p ie 

It was contended that the petitioner having resigned on and from a particular 
date, no charge under section 5 (2) of the Prevention of Corruption Act 1947 could be 
framed against the petitioner thereafter and as such, the investigation regarding any offe- 
nce under the said Act was not only without jurisdiction but also malafide in character. 

HELD: The Supreme Court in Sirajuddin’s case has not laid down the law that 
before a FIR is lodged for the commission of an_offence under section 5 (1) (e) or any of 
the sections under the Prevention of Corruption Act 1947, there must be a departmental 
enquiry and the delinquent should be given an opportunity to xen the specific 
charges made against him. 


The contention that a public servant cannot be charged under section 5 (1) (e) of 
the Act without holding a departmental enquiry and- unless in that enquiry the public 
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servant fails to explain satisfactorily the disproportionate character of his assets 
to the known sources of his income, is not tenable. 

In the instant case, the investigation was carried on by an Inspector of the 
Delhi Special Police Establishment. By virtue of section 5 (3) of the Delhi Police 
Establishment Act 1946 read with the notification dated 24 258 an officer of the Delhi 
Police Establishment exercises the power of an officer-in-charge of a police station in 
Calcutta. Therefore, the investigation which is being carried in the present case is an 
investigation within sec.4 (1) (b) of the Cr. Procedure Code under Part V, Chapter XLV 
of the Code. 

Section 5A of the Prevention of Corruption Act has been amended. Now, with- 
out the order of the Magistrate, an Inspector of the Delhi Police Establishment can 
investigate with respect to an offence committed under. the said Act. In the instant 
case the FIR was lodged by the Investigating Officer before the Sub-divisional Magis- 
trato, Alipore. Admittedly the Magistrate has jurisdiction to issue a search warrant 
for the search at the Sonarpore house. That being so, the order of a Magistrate 
within whose jurisdiction the offence or part of the offence was committed, is not nece- 
ssary for the purpose of issuing a search warrant under section 96 (1) of the Cr. P. Code. 

Before a case is sent to the Special Judge by the State Government, the rules in 
Chapter XY of the Criminal Procedure Code would be applicable in respect of an offence 
committed under the Prevention of Corruption Act. 

Section 8 of the West Bengal Crimical Law Amendment (Special Courts) Act 
1949 lays down a set of special rules of evidence with respect to an offence under section 
5 (1) (e) of the Prevention of Corruption Act. So far as the present case is concerned, 
there would be trial before the Special Judge where the petitioner would get complete 
opportunity to refute the allegations made against him and to‘make out his defence; he 
would be entitled to cross examine and to produce his witnesses in support of his defence 
The question of violation of the principles of natural justice -and of the informant 
becoming the judge of his own cause does not arise at all. 

Cases referred to: 

(1) Raj Kumar v. Union of India, AIR 1969 SC 180 
(2) N. K. Jagnani v. Bihar State Electricity Board, (1975) L & I 
Cases 943 
(3) Rabindra Nath Mazumdar v. Reserve Bank of India, 1975 CHN 273 
(4) Bahori Lal Paliwal v. D. M., Bulandshahr, AIR 1956 All 511 (FB) 
(5) Manmal Bhutoria v. State of West Bengal, (1972) 77 CWN 460 
(6) P. Sirajuddin v. State of Madras, AIR 1971 SC 520 
. (T) C. S. D. Swami v. The State, AIR 1960 SC 7 
(8) Public Prosecutor y. Satyanarayan Rao, (1954) MLI 643 
(9) Clarke v. Brojendra Kishore Roy Chowdhury, LR 39 IA 163 
(10) Hasimara Industries Ltd. v. Company Law Board (1975) 79 CWN ' 
i 865 
(17) Union of India v. I. C. Lala, AIR 1973 SC 2204 
(12) Bhajahari Mondal y. State of West Bengal, AIR 1959 SC 8 
(13) H. N. Nishbud v. State of Delhi, AIR 1955 SC 196 
Nalin Banerjee, Somendra Chandra Bose, Mahitosh Mazumder . 
and Ashim Kr. Ghosh M i 5 ... for the petitioner 
D. Das and Mrs. Archana Senupiz ay e the ješpendinis no. l to 4 
Nóni Coomar Chakraborty... me ... for other respondents 
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The Jamii of the Court was as follows -— 


In this Rule, the petitioner prays for a Writ in the nature of 
Wa commanding the respondents not to proceed with any further 
investigation against the petitioner with regard to the alleged offence 
under thé Prevention of Corruption Act, 1947. 

2. Petitioner joined the Customs Department in the year 1946. He 
however, resigned from the said post with effect from 26th March, 1973. 
Some Police Officers of the Central Bureau of Investigation, Special Police 
Establishment, Delhi searched the petitioner’s house on 5th March, 1973: 
A search warrant was issued by the Sub-divisional Magistrate, Sadar, Ali- 
pur. -The said Police Officer seized certain papers and documents from. 
the ground floor of premises No. 22/26, Manoharpukur Road, Calcutta-29, 
After the aforesaid searches, the petitioner tendered a letter of resigna- 
tion on 24th March, 1973, requesting to make it effective from 26th March, 
1973. The said resignation was not, however, accepted by the auth- 
orities concerned. Itis alleged by the petitioner that the entire actions 
of the respondents and the officers of the Special -Police Establish- 
ment in carrying on the investigation and searching the petitioner’s 
premises, office and in seizing the documents and other papers are 
illegal and without any authority of law. The petitioner being 
aggrieved by the said investigation moved this Court in an application 
under Article 226 of the Constitution and obtained the present Rule. : 

3. Mr. Somen Bose, appearing on’ behalf of the petitioner, cont- 
ended that the petitioner having resigned on and from 26th March, 1973, 
no charge under Section 5 (2) of the Prevention of Corruption Act, 1947, 
could be framed against the petitioner and as such, investigation regarding 
the aforesaid offence was not only without jurisdiction but also malafide 
in character. 

4, The charge against the petitioner is under Section 5 (1) (e) of 
the Prevention of Corruption Act, 1947. The said section reads as foll-. 
ows: ' l i 

A- public servant is said to commit the offence of criminal miscon- 
duct if he or any person in his behalf is in possession or has, at any time 
during the period of his office, been in possession for which the public 
servant can not satisfactorily account, of pecuniary resources or property 
disproportionate to his known sources of income. 

5. Thecharge against the petitioner is that, in between 1963 and 
1970 when the petitioner was a public servant acquired assets worth about 
Rs. 80,000/- which is disproportionate of his known sources of income, 
It is not disputed that the- petitioner’s letter of resignation has not been 
accepted by-the authorities as yet. ds it will appear from the letter of the 
Collector dated 3rd May, 1973 which is Annexure ‘B’ to the petition. 
It is contended by Mr. Bose that as the petitioner has ceased to ‘be a 
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public servant on and from 26th March, 1973 and tendered his resignation 
unconditionally, no proceeding under the Prevention of Corruption Act 
could be continued against him. According to Mr. Bose, the Government 
has got no power to compel its employee to work who has tendered unco- 
nditional resignation forfeiting his pension, gratuity and other benefits 
which he was entitled to under the terms and conditions of his service. 

The letter of resignation is Annexure ‘A’ to the petition. It does 
not, show that.the petitioner’s resignation was unconditional. He, how- 
ever, referred in his letter dated 18th June, 1973 to the Collector of Cus- 
toms, that he tendered his resignation “‘unconditionally’. 

6. In the affidavit-in-opposition filed on behalf of the respondents 5,6 
and 8 and affirmed by Thanu Iyer Ramaswami, the Deputy Secretary, 
Ministry of Finance, Department of Revenue & Insurance, it is stated that 
the petitioner’s resignation contained in his letter dated 24th March, 1973 
along with the relevant file was placed before the Minister of Revenue 
& Expenditure Sri K. R. Ganesh on May 19, 1973 and the Minister refu- 
sed to accept the resignation. The said decision of the Minister was com- 
municated to the Collector of Customs, Calcutta by Under-Secretary, Sri 
S. R. Sharma while he was the under Secretary of the department, by his 
communication dated 24th April, 1973. 

7, Mr. Chakraborty, appering on behalf of the respondents contends 
that although there are no rules relating to the resignation of Central 
Government service but there are executive instructions contained in 
Ministry of Heme Affairs, vide O.M. No. 39/6/57-Ests (A) dated 
6th May, 1968 relating to resignation. In that executive instruction 
it is stated that the competent authority should decide the date with 
effect from which the resignation should be effective. 

8. In (1) Raj Kumar v. Union of India, (1) AIR 1969 SC 180 the Supr- 
eme Court observed that where a public servant has invited by his letter 
of resignation determination of his employment, his services normally 
stand terminated from the date on which the letter of resignation is accepted 
by the appropriate authority and in the absence of any Jaw or rule gover- 
ning the condition of his service to the contrary, it will not be open to 
the public servant to withdraw his resignation after it is accepted by the 
appropriate authority. The said decision of the Supreme Court has been 
considered subsequently by a Division Bench of Patna High Court in (2) 
N.K. Jagnani v. Bihar State Electricity Board, (1975) Labour & {Industrial 
Cases 943. The learned Judges observed : 

The question till arises when it would be considered that the ser- 
vice of the petitioner was terminated, whether before or after the acce- 
ptance of his resignation ? The answer, according to the Supreme Court’s 
judgment referred to above, is that the of service of this purpose 
would be considered as terminated, only after the acceptance of the 
resignation. 
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* 9, Mr. Bose relied upon a decision of a Division Bench of this 
Court in (3) Rabindra Nath Mozumdar y. Reserve Bank of India, 1975 CHN 
272'wherein it has been held that the effectiveness of resignation depends 
on the rules or conditions express or implied governing service in each 
case. If the rules or conditions require, either expressly or impliedly, 
that the resignation is to be accepted, without acceptance the resignation 
can not be effective. If, however, the rules or conditions do not require 
such acceptance, the resignation becomes effective as soon as it ıs tendered. 


10. A Full Bench of the Allahabad High Court in the case of (4) 
Bahori Lal Paliwal v. District Magistrate Bulandshahr. AIR 1956 All. 511 
(FB) was of opinion that acceptance of resignation is necessary before the 
service of an employee can come to an end. Such an acceptance is a neces- 
sary step in giving effect to the resignation, and until that step has been 
taken, the resignation can not be said to be complete and effective. In the 
case of a civil servant it is not a matter affecting the two parties, namely 
the emlpoyee and the Government. The public has also the right to the 
service of all the citizens and may demand them in all departments, civil as 
well as military. The civil servants are appointed for the purpose of 
exercising the functions and carrying on the operations of the Government. 
They have to discharge all sorts of duties, judicial as well as adminis- 
trative and it would result in complete chaos if it were held that the resig- 
nation would become effective as soon as a civil servant tendered it. The 
exigencies of the public office may demand that the civil servant, must 
carry on the operations of the Goverament and continue to discharge the | 
functions till the Government is able to make alternative arrangements. 

11. In the instant case the executive instruction of the Home Dep- 
artment dated 6th May, 1968 requires that the competent authority 
should decide the date with effect from which the resignation should be 
effective, Therefore, the decision referred to by Mr. Bose would be of 
no assistance to the petitioner. 

12, My attention was drawn to a Bench Decision of this Court 
in (5) Manmal Bhutoria v. State of West Bengal, 77 CWN 460. 

In that case Major Bhattacharyya of the Indain Army was charged 
along with Manma) Bhutoria with an offence under Section 5 (2) of the 
Prevention of Corruption Act, 1947. Major Bhattacharyya was invalidated 
from the military service with effect from 14th February, 1968. By a 
notification dated 15th June, 1967, the State Government allotted the 
case of Bhutoria and Major Bhattacharyya to the Fourth Additional 
Special Court on areport submitted by the Deputy Superintendent of 
Police, Central Bureau of Investigation dated 27th May, 1967. This Court - 
held that the Special Courts Act and the Prevention of Corruption Act 
do not apply to a public servant who had ceased to bea public servant 
on the date the Court takes cognizance. 
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In the instant case the petitioner’s resignation has not been accepted — 
by the authorities and as such the petitioner still continues. to bea public 
servant. So, the above decision has got no application to the facts and. 
circumstances of the present case. 

13. Mr. Nalin Banerjee, who appeared as the Senior Advocate on 
behalf of the petitioner, in course of his argument raised various points 
which were not taken in the petition. It was objected to by ` 
the learned Advocates for the respondents. Subsequently, without 
“leave of the Court, a supplementary application was filed wherein 
those grounds have been taken. No order was passed on that supplemen- 
tary application which was filed on 20th of June, 1975. That supple- 
mentary application bas not been taken into consideration by me. Mr. 
Banerjee also filed notes on argument. I have dealt with, in this Rule, 
only those points taken by the petitioner in the petition formulated by 
_ Mr. Banerjee in course of his argument, notes of which -were -taken 
by me. 

14. Itis contended by Mr. Banerjee that in (6) Sirajuddin’s case 
(AIR 1971 SC 520), the Supreme Court laid down a principle that before 
a public servant could be prosecuted for commission of an offence and a 
FIR for the same isto be lodged before the police, there must be a 
departmental enquiry-on the basis of specific charges and the said 
public servant must be given an opportunity to explain those specific 
charges.” According to Mr. Banerjee, the departmental enquiry-is necessa», 
ry particularly in regard to an offence under Section 5(e) of the Prevention 
of Corruption Act, 1947. The said offence can be said to have been com.. 
mitted only when the public servant fails to explain the disproportionate 
character of his assets to the known sources of his income. The expla- . 
nation by the delinquent officer could not be before the police, as the 
statement of an accused made before the police is- not admissible in 
evidence.” Accordingly, it is argued that such explanation | should be at 
the stage of departmental enquiry if the explanation is found by the 
relevant authority to be unacceptable or doubtful, in that case ‘only, ‘the 
competent authority would be entitled to lodge the FIR for the suspected 
commission by the public servant of the offence under Section 5(e) of the 
Act. | 


15. In the instant case a departmental proceeding was started. Be- . 
fore the petitioner submitted his explanation, the police lodged the FIR 
and started an investigation after a preliminary enquiry by the CBI- 
Inspector Sri J. N. Chatterji. According to Mr, Banerjee that procedure is. 
not permissble in law and it is in contravention of the principle as laid 
down by the Supreme Court in the case of (6) P. Sirajuddin v. State of 
Madras. AIR 1971 SC 520: 

16. In the instant case under the orders of the Superintendent of 
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Police, Central Bureau of “Investigation, Inspector J. N. Chatterji of 
Special Police Establisment took up the investigation against the petitioner: 
on 20th February, 1973 under Section 5(2) read with Section 5(1)(e) ‘of: 
the Prevention of Corruption Act on the-basis of certain informations. 
- The said Inspector on the basis of his preliminary enquiry submitted the 
first information report before the Sub-divisional Magistrate, Alipore 
Sadar and prayed for issue of search warrant ‘under Section 96 of the’ 
Criminal Procedure Code, to search three places viz. (i) petitioner’s 
garden house at South Jagatddal under Sonarpore Police Station, (ii) 
premises No. 22/26, Manobarpukur Road, Calcutta-29 and (iii) almirahs 
and drawers etc. where personal belongings of the petitioner are kept at 
Customs House No, 15/1; Strand Road, Calcutta. 

17. The facts -of Sirajuddin’s case is that, the appellant Sira- 
juddin was the Chief Engineer, Highways and Rural Works, Madras. 
When he attained the age of 55 years, he was asked to hand over 
charge of his office to Superintending Engineer, Madras. It appears 
that, a copy of a petition concerning him addressed to the: Minister, 
Public Works by one Rangaswami Nadar -was received by the Chief 
Minister of the State. The Chief Minister directed the Director 
of, Vigilance- and Anti-Corruption to: make confidential enquiries. 
Sometime in March, 1964 Government received a note from the 
said officer which cast serious aspertions on the appellant’s reputation 
and mentioned quite a few instances of his lack of probity. The 
Director of Vigilance started an enquiry against the appellant. In 
that enquiry a large,ynumber of persons including 18 public servants who 
spoke to matters touching the allegations against the appellant were 
examined.-Statements in writing signed by the makers were taken from” no 
less than nine public servants, two of them 'were given certificates assur- 
ing them immunity from prosecution for the part played by them in rend- | 
ering aid to the appellant in the commission ‘of his malpractices. Amongst 
them two. persons were subordinates of the appellant. By a notification ` 
the Governor of Madras‘conferred upon the Director and the Superi- 
ntendents of Police of Directorate of Vigilance and Anti-Corruption De- 
partment all the ordinary, powers of a Magisirate of the First Class under 
Section 5A of ;the Prevention of Corruption -Act. A charge-sheet was 
filed against the appellant in the Court of the- Special Judge, Madras. 
47 witnesses had been examined during the: investigation following the 
first information. report and at least nine of them had been previously ` 
examined at, what was termed as a “preliminary or detailed enquiry”, 
Before the Special Judge the appellant moved an application for discharge 
under Section 251-A of the Code of Criminal Procedure on the ground 
that the charges against him wére groundless’~ The Special Judge held 
that the charge could be framed against the appellant under Section 5(2) 
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read with section 5{1)(d) of the Act. The appellant filed two Writ peti- 
tions before the High Court for quashing the order of the Special 
Judge mentioned above. There was alsoa petition under Section 435/ 
439 for revision of the order of the Special Judge. it was argued be- 
fore the High Court that taking of signed statements from the persons who 
were eventually going to be examined in the criminal proceedings by giving 
them assurances of immunity and thereafter relying on their subsequent 
unsigned statements as those under Section 161(3) of the Code for the. 
purpose of Section 173 amounted to a fraud on the procedure established 
by law. The High Court came to the conclusion that there had been a 
deliberate violation of the provisións of the Code and departure from a 
recognised and lawful procedure for investigation. The High Court 
found partly in favour of the appellant and held that the order of the 
Special Judge directing the framing of a charge on consideration of the 
statements before him under Section 173(4) of the Code without reference 
to the illegalities in the investigation should be quashed. The High Court 
further directed the Special Judge to take up the matter once again and con- 
sider the case excluding from consideration all statement under Sections 
161(3) and 164 which were found vitiated in the light of the observations 
made by it. The Supreme Court observed that the procedure adopted ag- 
ainst the appellant before laying of the first information report though not 
in terms forbidden by law, was so unprecedented and outrageous as to sho- 
ck one’s sense of justice and fairplay. The Supreme Court further obse- 
rved that before a public servant, whatever be his status, is publicly cha- 
rged with acts of dishonesty which amount to serious misdemeanour or 
misconduct of the type alleged in this case and a first information is lod- 
ged against him there must be some suitable preliminary enquiry into the 
allegations by a responsible officer. The lodging of such a report against 
a person, specially one who like the appellant occupied the top position ` 
in a department even if baseless would do incalculable harm not only 
to the officer in particular but to the department he belonged to, in gene- 
tal. If the Government had set upa Vigilance and Anti-Corruption De- 
partment as was done in the State of Madrasand the said Department 
was entrusted with enquiries of this kind, no exception can be taken to an 
enquiry by officers of this department but any such enquiry must be pro- - 
ceeded in a fair and reasonable manner. The Eaquiring Officer must oot 
act under any preconceived idea of guilt of the person whose conduct was 
being enquired into or pursue the enquiry in such a manaer as to lead to 
an inference that he was bent upon securing the conviction of the said- per- 
son by adoptiog measures which are of doubtful validity or sancuon, The 
Supreme Court ultimately dismissed the Appeal. 

18. In Sirajuddin’s case the Supreme Court disapproved the mode of 
enquiry conducted by the Vigilance and Anti-Corruption Department of 
Madras. In that enquiry 18 public servants made statement, against 
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the appellant, two of them were subordinate officers of the appellant 
who were given assurances by the Vigilance Department that they would 
not be prosecuted for aiding and abeting the offence committed by the 
appellent. It appears that on the basis of such enquiry the first infor- 
mation report was lodged. In that context the Supreme Court said that 
before the firat information report was lodged there should have been a 
preliminary enquiry, it might be by the Vigilance Department against a 
Government servant. The Supreme Court has not laid down the law 
that before a first information report is laid for commission of an offence 
under Section 5(1)(e) or any of the sections under the Prevention of Corru- 
ption Act, 1947, there must be a departmental enquiry and the delinquent 
should be given an opportunity to explain the specific charges made 
against him. 

£9, In (7) C. S. D. Swami v. The State, AIR 1960 SC 7, the 
Supreme Court in construing Section 5(3) of Prevention of Corruption 
Act observed that the section required the accused person to “‘satisfacto- 
rily account”? for the possession of pecuniary resources or property dis- 
proportionate to his known sources of income. The Legislature has 
advisedly used the expression ‘“‘satisfactorily account’, The emphasis 
must be on the word “satisfactorily”, and the Legislature has, thus, deli- 
berately cast a burden on the accused not only to offer a plausible explana- 
tion as to how he came by his large wealth, but also to satisfy the Court 
that his explanation was worthy of acceptance. 

20. In (8) Public Prosecutor v. Satyanarayan Rao, (1954) MLJ 643, 
Balakrishna Ayyar J. said “Section 5(3) speaks of the accused person satis- 
factonly accounting for his pecuniary resources. Mr. Ethiraj asked: to 
whom is this satisfactory account to be furnished? and seemed to 
suggest that this account need not be to the Court and that it might be 
given to some one else, as for instance to the official superior of the 
accused person or may be even to the investigating officer. Regard 
beiog had to the context in which the words occur, regard being also had 
to the fact that itis the Court which is required to presume that he is 
guilty. I have no doubt that Section 5(3) requires that the accused should 
satisfactorily account for his possession of disproportionate resources 
not to some one else butto the Court before which he is being tried. 

Z1. In view of the above two decisions referred to above, I am 
unable to accept the contentions of Mr. Banerjee that a public servant 
can not be charged under Section 5(1)(e) of the Act without holding a 
departmental enquiry and unless in that enquiry the public servant fails 
to explain satisfactorily the disproportionate character of his assets to the 
known sources of his income. 

22. Itis contended that the search warrant issued by the Sub-divi- 
sional Magistrate, Alipore, was without jurisdiction inasmuch as no proce- 
eding was pending before any Court. The language of Section 96, Criminal! 
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Procedure Code makes it clear that the search warrant can not be issued at 
the stage of investigation. It is submitted by Mr. Banerjee that if com- 
parison is made between section 94 and section 96 of the Code and the 
Schedule V and the difference is considered, the position would be ctear 
that the Code did not authorise the Magistrate to issue search warrant 
under Section 96 of the Code at the stage of investigation. 

23. In (9) Clarke v. Brojendra Kishore Roy Chowdhury, LR 39 IA 
163, the Privy Council pointed out that for the purpose of an enquiry 
about to be made, a general search is permitted by part 3 of Section 96(1) 
of the Code of Criminal Procedure, i 

24. In (10) Hasimara Industries Ltd. v. Company Law Board & Ors. 
79 CWN 865, a Division Bench of this Court held that an investiga- 
tion taken up under the Criminal Procedure Code is a proceeding within 
the meaning of the third clause of Section 96(1) of the said Code. A 
general search warrant issued in aid of such an investigation is not invalid. 

25. Accordingly, in view of the above decisions, I am unable to 
hold that no search warrant can be issued by the Sub-divisional Magis- 
trate for the purpose of investigation by the police. In the instant case, 
the investigation was carried on by an Inspector of the Delhi Special 
Police Establishment. By virtue of sub-section (3) of Section 5 of the 
Delhi Police Establishment Act, 1946, read with the notification of the 
State Government dated 24th February, 1958, an officer of the Delhi 
Police Establishment exercises the power of an officer-in-charge of a 
police station in Calcutta. Therefore, the investigation which has been 
carrying on in the present case is an investigation within Section 4(1)(b) of 
the Criminal .Procedure Code, 1898, under Part V, Chapter XIV of the 
said -Code. 

26. Itis urged that the Sub-divisional Mazntiat: has got no ter- 
ritorial jurisdiction with respect to the search made at the Customs House 
situated at Strand Road which is within the jurisdiction of the Chief 
Presidency Magistrate, Calcutta. 

27. It appears that three places were searched:—(1) petitioner’s 
garden house at Sonarpore, (2) his residence at Manoharpukur Road 
and (3) his personal belongings at Customs House, Calcutta. 

28. It is not disputed that the Sub-divisional Magistrate, Alipore 
has territorial jurisdiction over Sonarpore Police Station. 

29. In (11) Union of India v. I. C. Lala, AIR 1973 SC 2204, the 
Supreme Court has said with respect to an offence committed in more than 
one place under the Prevention of Corruption Act that, if an offence is 
committed in more than one place, the order of every Magistrate within 
whose jurisdiction the offence or part of the offence was committed is 
not necessary in order to enable the investigation to be carried 
on; allthatis n ydp tha Magistrate who makes the order 
under Sectio Sea the P Rf Corruption Act should haye 
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territorial jurisdiction Over the place where any part of the ingredients 
of the offence took place. 

30.- Section 5A has been amended in 1964. Now, without the 
order of the Magistrate an Inspector of the Delhi Police Establishment 
can investigate with respect to an offence committed under the said Act. 
In the instant case the first information report was lodged by the Investi- 
gating Officer before the Sub-divisional Magistrate, Alipore. Admittedly 
the leaned Magistrate has jurisdiction to issue a search warrant 
for.the search of the petitioner’s garden house at Sonarpore. That 
being so, in my opinion, and in view of the decision of the Supreme 
Court referred to above, the order of every Magistrate within whose 
jurisdiction the offence or part of the offence was committed, is not 
necessary for the purpose of issue of a search warrant -under Section 96(1) 
of the Code of Criminal Procedure. 

31. It is urged tbat Section 156(1) of the Code of Criminal Proce- 
dure does not authorise an officer-in-charge of a Police Station to investi- 
gate the offences under the Prevention of Corruption Act which are 
exclusively triable by.a Special Judge. 

32. This argument is not well founded. Sectio OT 
tion of Corruption Act, makes Section 156 ina pplipgbld nia E 
ofan offence under Section 5 of the Act. Setir BY ST. 
that notwithstanding anything contained in the'Cada eeraa Ptöte 
dure. 1898, no Police Officer below the rank—(a) inthe case of the” Dehi 
Police Establishment, of an Inspector of Police. eae ity rate ci 
offence punishable under Section 5 of the Act wit ROBE L n. a: 
Presidency Magistrate or a Magistrate of the First Class, as the case may 
be, or make any` arrest thereof without a warrant. 1_P 19314 


33. In (12) Bhajahari Mondal v. State of West Bengal, AIR 1959 
SC 8, where the Supreme Court dealt with the West Bengal Criminal Law 
Amendment (Special Courts Act) 1949 and observed : 

“The crucial date for the purpose of determining the jurisdiction 
of the Court would be the date when the Court received the record 
and took cognizance of the case and took any step in aid of the pro- 
gress of the case and not when the evidence of the witnesses began to 
be recorded. Under Section 4 of West Bengal Act (W.B. Act 
XXI of 1949) as amended by the Act of 1952 the jurisdiction of. the 
Court arises when the notification is issued distributing the case to a 
particular Special Court giving the name-of the accused and mentioning 
the charge or charges against him’ which. must be under one of the 
offences specified in the Schedule. In the absence of any of these 
elements the Special onr would have no JOTE MENON 
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Code of Criminal Procedure, 1898, would be applicable with respect to 
an offence committed under the Prevention of Corruption Act. 

35. Lastly, it is contended that the principle of natural justice 
has been violated as the police officer who held the preliminary enquiry was 
the first informant complaining the alleged offence committed by the 
petitioner and proceeded to investigate into the very same matter himself. 
The informant thus becomes the judge of his own cause. 

36. Ordinarily investigation is undertaken on information recei- 
ved by a Police Officer. Receipt of information is not a condition prec- 
edent for investigation. Section 157 of the Code prescribes the procedure 
of an investigation which can be initiated either on information or other- 
wise. Itis abundantly clear from the said provisions that an officer- 
in-charge of a police station can start investigation either on information 
or otherwise. Under Section 4 (b) of the Code, investigation includes all 
the proceedings under this Code for the collection of evidence conducted 
by a police-officer. 

37. In (13) H. N. Rishbud v. State of Delhi, AIR 1955 SC 196 at 
p. 201 the Supreme Court described the procedure prescribed for investi- 
gation under Chapter XIV of the Code of Criminal Procedure thus : 


“Under the Code investigation consists generally of the following 
Steps ; (1) Proceeding to the spot, (2) Ascertainment of the facts and 
circumstances of the case, (3) Discovery and arrest of the suspected offen- 
der, (4) Collection of evidence relating to the commission of the offence 
which may consist of (a) the examination of various persons (including the 
accused) and the reduction of their statements into writing, if the officer 
thinks fit, (b) the search of places or seizure of things considered nece- 
ssary for the investigation and to be produced at the trial, and (5) For- 
mation of the opinion as to whether on the material collected there is a 
case to place the accused before a Magistrate for trial and if so taking the 
necessary steps for the same by the filing of a charge-sheet under S. 173’, 


38. The petitioner is a Central Government employee. His net 
salary was Rs. 1,300/- per month. Information was received that the 
petitioner has acquired assets amounting to Rs. 5 lakhs in his own name 
and in the names of his family members. Asa precautionary measure a 
preliminary enquiry was made looking into the relevant records only for the 
purpose of prima facie satisfaction of the Investigating Officer before filing 
the FIR. It is true that on the basis of the preliminary enquiry, FIR has 
been filed before the Sub-divisional Magistrate, Alipore, praying for issue 
of a search warrant. The investigation is not yet complete. No charge- 
sheet has been framed. 


39. No witness has been examined. No allotment of case has been 
made by the State Government to the Special Judge. I am unable to 
follow how the petitioner would be prejudiced on the ground that the 
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informant police officer is making the investigation. The first information 
is not a piece of substantive evidence, because it can only be used to 
corroborate or contradict the informant. 

. 40. Section 8 of the West Bengal Act XXI of 1949 lays down a 
special rule of evidence with respect to an offence under Section 
5 (1)(e) of the Prevention of Corruption Act. There would be a trial before 
the special judge where the petitioner will get complete opportunity to 
contest the allegations against him and to make out his defence ; he would 
be entitled to cross-examine and to produce his witnesses in support of 
his defence. The violation of principles of the natural justice and an infor- 
mant becoming the judge of his own cause does not arise. Therefore, in 
my opinion, the argument is without any substance and must fail. 

41. In the result, this Rule is discharged. 
There will be no order as to costs. 

All interim orders are vacated. 

S. P. T. 


[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Kumarjyoti Sen Gupta and Mr. Justice Ram 
Krishna Sharma 
Decision : April 29, 1975 
Satyabrata Banerjee & anr. 2 yiti .. Appellants 
Versus 

Ushaprobha Sarkar & ors. isi Respondents* 

West Bengal Premises Tenancy Act (XII of 1956), sec. 13(1) (a)— 
Transfer of tenancy by will—Assignment—Will not probated—Transferee 
being other than heirs— Ejectment notice to heirs and executors—Snafficiency 
of notice—Maintainabillty of suit— Interpretation. 

One P sought to transfer his tenancy in respect of a premises in favour of a 
person by a will. After his death, the landlords filed an ejectment suit impleading his 
heirs and the executors to the will as parties defendants in the suit although the said 
will had not been probated at the relevant time and the transferee of the tenancy was 
not his heir and legal representative. It was, inter alia, contended that the will which 
was executed by P could not create a transfer or assignment as contemplated under 
section 13 (1) (a) of the Act; it only indicates the intention of the testator as to the dev- 
olution of the property of the testator after his death. That being the position, it was 
contended that the transfer contemplated must be a transfer INTER VIVOS as laid 
down in section 5 of the Transfer of Property Act and as such the transfer in question 
would be outside the scope of mischief of section 13 (1) (a) of the West Bengal Premises 
Tenancy Act, 1956. 

HELD: The word ‘transfer’ is of wider import than what has been defined in 
Section 5 of the Transfer of Property Act. While defining the expression, ‘transfer of 
property’ in the TP Act, special attention has been given to those sections following Sec- 
tion 5 and as such the said definition is confined to those transactions, such as sale, mort 

*ZLatters Patent Appeal no. 71 of 1973. 
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gage, gift, lease etc. But while considering the import of the word transfer as appear- 
ing in Section 13 (1) (a) of the W.B. Premises Tenancy Act, it should not be confined 
to those transactions only:as contemplated in the T.P. Act. The definition as given in 
the T. P. Act is not exhaustive ;it merely enumerates or concentrates on those trans- 
actions to which the said definition was sought to be applied. By testamentory dis- 
Position a transfer becomes effective on the death of the testator. [thas been conten- 
ded that Sec. 13(1) (a) does not contemplate transfers in future and such trans- 
fers are outside the ambit of the section. Although the will becomes effective on 
the death of the testator and after the grant of the probate, still the said contention is 
unacceptable. Keeping in view the purpose for which the provision of sections 13 (1) 
(a) of the Act has been enacted, it appears that the word ‘transfer’ has been used in the 
wider connotation embracing a bequest by will. 

The said sub-section [13 (1) (a)] speaks of transfers, assigns and sub-lets. The 
term, ‘assign’ is significant. It covers a disposition which may be operative even after 
death. Tho use of thé word ‘assign’ in juxtaposition with the word ‘transfer’ in the sec- 
tion in question appears to give an added strength to the word transfer by plugging the 
loopholes, if any was to be found open to circumvent the provision. Therefore, the tes- 
tamentory disposition of the tenancy by P in the instant case, comes clearly within the 
term assignment, and as such the tenant cannot thereafter get any protection after it 
becomes effective on the death of the tenant executing the will. In other words, th: 
will executed by P comes within the mischief of the section 13 (1) (a) of the West Bengal 
Premises Tenancy Act 1956, šo far as the disposition of his tenancy in question is 
concerned. 

In case of joint tenancy even when one of the tenants Was neither served with 
notice nor was made a party, the suit for ejectment would still be maintainable, 


Cases referred to : 
(1) Nathu v. Devi Singh. AIR 1966 Punjab 266 
(2) Dr. R.C. Sakhuja v. R. P. Kohil,a decision of Delhi High Court 
reported in Al! India Rent Control Journal, 1969. 
-(3) Kanji Manji v. The Trustees of the Port of Bombay, AIR 1863 SC 


468. 
Somnath Chatterjee, Samir Kumar Mukherjee 
and N. K. Manna me an es a ... for the appellants 
Lala Hemanta Kumar and M. Ali RO sits ... for the Respondents. 


The Judgment of the Court was as follows :-— 

Sengupta J. :—This appeal under the Letters Patent has been pre- 
ferred by the defendants 1 and 2 against a decree for ejectment passed 
against them as also against other defendant-respondents 5 to 10 by Sri 
S. K. Sen, learned Jadge, 9th Bench, City Civil Court at Calcutta in eject- 
ment suit No. 2269 of 1963 affirmed by Mr. Justice A. K. Sinha in First 
Appeal No. 197 of 1967. | 

2. The brief fact out of which this appeal arises may be stated like 
this :— 

Premises No. 32/13A, Beadon Street was held by Dr. Panchanan 
Chatterjee as a monthly tenant at a rental of Rs. 250/-under the landlord- 
respondents 1 to 4. Dr. Chatterjee died on the 23rd of May, 1963 leaving 
respondent Nos. 5 to 9, his daughters, as his Only heirs ; during his life time 
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he executed a will appointing the appellants and one Samic Mukherjee 
respondent No. 10 as the executors to that will. 

3. The plaintiffa brought the ejectment suit No. 2269 of 1963 in the 
City Civil Court at Calcutta for ejecting the heirs and the executors to the 
will of Dr. Panchanan Chatterjee, mainly on the grounds that they were 
defauiters, that the premises in question was used for the purpose other 
than the purpose for which the said tenancy was taken; but the main 
ground on which the eviction of the tenant-defendants is prayed for is that 
Dr. Panchanan Chatterjee transferred the said tenancy without the consent 
in writing of the landlords. Prior to the institution of the suit a notice of 
ejectment and of athreat to sue was served upon the executors to 
the will and also upon the daughters of Dr. Panchanan Chatterjee, the 
original tenant. The trial court negatived the first two contentions 
that the tenants were the defaulters and that the said tenancy was 
used for the purpose other than the purpose for which it was taken 
settlement of but held that the said tenancy was transferred to one 
Dr. Baren Chatterjee, a nephew of Dr. Panchanan Chatterjee by means 
of a will which, according to the learned Judge, was a transfer as contem- 
plated under section 13 (1) (a) of the West Bengal Premises Tenancy Act 
(hereinafter referred to as the Act). The trial court on that basis decreed 
the suit. The executors to the will of Dr. Panchanan Chatterjee preferred 
the first appeal in this court which was heard by Sinha, J. The judgment 
and decree of the trial court was upheld by Mr. Justice Sinha. Against 
the said decision this appeal under the PrOVIRINS of Letters Patent has 
been preferred. 


4. The contention of the appellants was that they were never defaul- 
ters and they did not use the premises in question for business purposes. 
Their main contention was that the will which was executed by Dr. Pan- 
chanan Chatterjee could not constitute a transfer or assignment as conte- 
mplated under section 13(1) (a) of the Act. They also disputed the lega- 
lity of the service and sufficiency of the notices which were alleged to have 
been served upon the appellants and the daughters of Dr. Chatterjee. The 
daughters also entered appearance and supported the contention of the 
executors to the will of Dr. Chatterjee. 

5. The trial court as well as the first appellant court were of the 
views that the notice, served upon the executors and the daughters of 
Dr. Chatterjee was legal and sufficient and that the will executed by Dr. 
Chatterjee. in fact constituted a transfer or assignment as contemplated 
under section 13 (1) (a) of the Act. On the said finding the trial court 
decreed the suit and directed eviction of the appellants and the daughters 
from the premises in question. The said finding has been upheld in ‘the 
first appellate court by Sinha, J. But the same has been challenged in this 
appeal. 
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6. Two points have been raised in this appeal by Mr. Chatterjee 
while challenging the decision in question. Firstly, it has heen contended 
that the finding of Sinha J. that Dr. Chatterjee by his will transferred 
the tenancy in question in favour of his nephew, Dr. Biren Chatterjee and 
as such, the tenant cannot get any protection as provided in section 13 (1) 
(a) of the Act, is wrong and should be set aside. Secondly, it has been 
canvassed that the notice of eviction was served even before probate of 
the will was granted and accordingly the notice not being served on pro- 
per person the suit is liable to be dismissed. 


7. To understand the first point raised by the learned Counsel of 
the tenant-appellants, we may refer here to the relevant provision of the 
Act which is as follows : 


“Sec. 13(1)—Notwithstanding anything to the contrary in any other 
Jaw, no order or decree for the recovery of possession of any premises 
shall be made by any court in favour of the landlord against a tennant ex- 
cept on one or more of the following grounds, namely :—(a) where the 
tenant or any person residing in the premises let to the tenant without the 
previous consent in writing of the landlord transfers, assigns or sub lets 
in whole or in part the premises held by him. 


8. The trial court held that the will executed by Dr Phanchanan Cha- 
tterjee came within the mischief of that provision and the said finding 
was approved by Sinha J. ın the appeal heard by his Lordship. That 
finding has been challenged by the appellant and it is contended that 
the said bar is not attracted to the facts of this case because the transfer 
by a will, or rather devolution of the property by means of a will does 
not come within the mischief of that clause. Mr. Chatterjee, learned 
counsel submits that the will in question does not create a transfer; it 
really furnishes the legal declaration of the intention of a testator with 
respect to his property which he desires to be carried into effect after his 
death, that is to say, a will regulates the devolution of the property of the 
testator on his death. In support of the said contention, it has been urged 
that the transfer contemplated must be a transfer inter vivos as laid down 
in section 5 of the Transfer of Property Act but as the will contemplates a 
devolution of the property after the death of the testator, such a transfer is 
outside the scope of the mischief of section 13 (1) (a) of the Act. It is 
argued that under section 277 of the Indian Succession Act, the title vests 
from the date of the testator’s death in such a case as the transfer does 
not take place immediately with the execution of the deed, the case cannot 
come within the mischief of that provision and as such the plantiffs’ suit is 
liable to be dismissed. In our opinion, however, the said contention is 
not acceptable. The word ‘transfer’ has not been defined in the Act. The 
contention that in the absence of any definition of the word ‘transfer’ in 
the Act its definition as given in section 5 of the Transfer of Property Act 
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should be accepted, is not tenable. Transfer is a word of wider import 
than what has been defined in section 5 of the Transfer of Pro- 
perty Act. While defining ‘transfer of Property’ in the Transfer of Proe 
perty Act, special attention has been given to those sections following sec- 
tion 5 and as such the said definition is confined to those transactions, 
such as sale, mortgage, gift, lease, etc. But while considering the import 
of the word ‘transfer’ as appears in section 13 (1) (a) of the Act, 
it should not be confined to those transactions only as contemplated 
in the Transfer of Property Act. The said definition of transfer as 
appears in the Transfer of Property Act cannot be said to be exha- 
ustive, it merely enumerates or concentrates on those, to which the 
said definition was sought to be applied. The ordinary meaning of trans- 
for means a conveyance of right, title or interest in real or personal pro- 
perty from one person to another, the said transfer may take place ia pre- 
sent or in future. By means of testamentary disposition, a transfer becomes 
effective on the death of the testator. Great stress has been laid on behalf 

of the tenants on the contention that the section 13 (1) (a) of the Act, speaks 
of transfer in praesenti and so a ‘will’ inasmuch as it contemplates a tran- 
sfer in future, does not fall within the scope and ambit of the bar created 
by section 13 (1) (a) of the Act. In our view, though the will becomes eff- 
ective on the death of the testator and grant of a probate, the said argu- 
ment of the appellants is not acceptable. A similar question was raised in 
the case of (1) Nathu and Others v. Devi Singh and another reported in 
AIR .1966 Punjab 266. Thatis a Bench decision of the Punjab High 
Court wherein their Lordships held that transfer of tenancy by a will was 
also contemplated by the provisions of the Delhi and Ajmer Rent Control 
Acts 1952. Their Lordships held : 


“Under sub-section I of section 13 of this Act no decree or order 
for the recovery of possession of any premises can be passed against 
any tenant. There are, however, some provisions to this sub-section 
and it is important to note that the immunity enjoyed by a tenant 
under sub-section (1) shall not apply to a tenant who without 
obtaining the consent of the landlord has before the commencement 
of this Act “‘sub-let, assigned or otherwise parted with the possession 
of the. whole or any part of the premises”. 

9. Their Lordships held that the said bar applied both to the cont- 
ractual and statutory tenant. In this conncetion it was urged that the 
said restriction was applicable to a tenant in respect of alienation during 
his life time. The said argument was repelled by their Lordships thus : 

“There is nothing to justify .such a construction being placed on 
the provisions of proviso (c) of sub-section (1) of section 13 of the 
Delhi and Ajmer Rent Control Act, and it would indeed be strange 
that when a tenant is prohibited during his life time from making any 
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“ třansfer of the premises under his tenancy, is permitted to do so by 
execution of the will to operate after his death”. 

The above restriction is almost pari passu in terms with the rest- 

riction as provided in section 13 (1) (a) of the Act. 

10. In this connection the purpose for which the section 1? (1) (a) 
has been enacted may be considered. The object of that section iSto rest- 
rain the tenants from making profit or from putting the landlord to 
trouble by transferring, assigning or sub-letting the tenancy without con- 
sent of the landlord. The said purpose may be frustrated in case, the 
contention of the appellants be accepted, it would allow the tenants to 
cause sofnething to be done after his death which he during his life time 
was by Jaw restrained from doing. 

11. In this connection our attention has been drawn to a decision 
in the case of (2) Dr. R. C. Sakhuja and others v. R, P. Kohil and another, 
reported in All India Rent Control Journal, 1969. That is the decision 
of Dua CJ. (as he then was) of Delhi High Court in SAO No. 82 of 1968, 
decided.on 25th July, 1969. The question that arose for decision in that 
ease was whether a bequest by will of the landlord’s interest in the prem- 
ises where a tenant resided, came within the mischief of section 14 (6) of 
the Delhi Rent Control Act. To understand that contention of the appe- 
llant-that the transfer contemplates in the Premises Tenancy Act, is a 
transfer other than transfer by will—we may refer here to the provision 
of the Delhi Rent Control Act on which ‘they rely. Sub-section 6 of 
section 14 of that Act reads as follows :— 

‘(6)—where a landlord has acquired any premises by transfer, no 
application for the recovery of possession of such premises shall lie 
under sub-section (1) on the ground specified in clause (e) of the pro- 
viso. thereto unless a period of five years has elapsed from the date of 
the acquisition.” 

12. A similar provision has also been made in the West Bengal 
Premises Tenancy Act, in sub-sec. 3 (A) of section 13. It readsas follo- 
ws :— i 

“Where a landlord has acquired his interest in the premises by 
transfers, no suit for the recovery of posssession of the premises on 
any of the grounds mentioned in clàuse (f) or clause (ff) of sub-sec. (1) 
shall be instituted by the landlord before the expiration of a period of 
three years from the date of acquisition of such interest.” 


13, The above provision resernbles the said provision of the Delhi 
Rent Control Act, in major particulars. It has been contended on behalf 
of the appellant with reference to the decision, mentioned above (SAO 
No. 82 of 1968 of Delhi High Court), that in such a case disposition 
by will is not contemplated. Dua CJ. while delivering the judgment 
observed : “no persuasive argument of any cogency has been addressed 
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at the Bar to persuade me to' hold that ‘devolution of property 
by a will could have been intended by- the Parliament -to fall 
within the purview of sec. 14. (6).” Mr. Lala-has submitted that the 
decision referred to above has not been correctly made. We refrain from- 
expressing our view in the said matter. But it is suffice'to say that the 
above decision has no application in the instant case as the circumstances 
under which that question arose are quite different. In the above case,’ 
the impediment was imposed on the landlord debarring him from bringing: 
suit for eviction on certain grounds within certain period of his acquiring 
interest in the tenancy. The object and purpose of the said legislation is to 
protect the tenants from eviction by clandestine means it is to prevent the 
erst-while landlord who himself could not be successful to prove his bona- 
fide requirement, from collusively setting up another either by_ genuine 
transfer or a fictitious one. Mr. Lala-learned Advocate for the respondent, 
landlords has drawn our attention to the difference in the words used 
in the respective sections, that is, in-section 13 (3A) of the Act. We 
find that in section: 13(3A) the bar is against acquisition and _ the. 
‘words used are “where landlord has acquired his interest”. It_ clearly 
indicates a situation where the landlord has already acquired, 
his interest as such question of future acquisition did not arise. 
But in the case under our consideration the language in the sec- 
tion 13(1) (a) of the Act is different... It speaks of a conveyance 
and it comes into effect when it becomes operative. In the former ‘Case, 
a time limit has been fixed but in a case like this, no such time has been 
fixed. Moreover, the provision in sec. 13(1) (a) of the Act, isa restriction 
on the tenants against using the tenancy for making gains out of the same. 
or from puting the landlords to embarassment or to trouble. The object 
of a legislative enactment is to be looked at for ascertaining the meaning 
of the words used therein, where those words are capable of both narrow 
and wide meaning. Keeping in view the purpose for which the provision 
of section 13 (1) (a) of the Act has been ‘enacted, we are of the views’ 
that the word ‘transfer’ has been used in the wider connotation embaracing. 
a bequest by will. We may, however, mention that we do not pass any 
opinion in respect of the decision reported in All India Rent Control 
Journal, referred to above, as the same is based upon certain facts quite, 
different from the ones under our consideration. l 
14. There is another aspect of the case which requires our consi- 
deration. We have already held that the deceased tenant has transferred 
such a right in favour of his nephew, though it becomes effective after 
- his death. The said sub-section speaks of ‘transfer’, ‘assigns’ and ‘sub-lets’. 
We are rext called upon to consider whether such a transaction can be 
covered by the term ‘assignment’. The ordinary meaning of assignment 
is the transfer of property legally made from one person to another. 
Reference may be made to the term ‘assignee’ as defined in words and 
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phrases legally defined ‘2nd Edition by John B. Saunders’ Vol. 1. Accord- 
ing to the said definition the term ‘‘assignee” is very comprehensive, it 
applies to all persons who take an estate either by act of party or by act 
of law, such as the executors of a lessee or assignee...... ” The term 
‘assign’ is also very significant, it covers a disposition which may be 
operative even after death. The use of the word assign in juxtaposition 
with the word transfer in the section in question appears to give added 
strength to the word transfer by plugging the loopholes, if any was to be 
found open to circumbent the provision. For the reasons, stated we hold 
that the testamentory disposition of the tenants’ lease by Dr. Panchanan 
Chatterjee, comes clearly within the term assignment, as such the tenant 
can not thereafter get any protection, after it becomes effective on the 
death of the tenant executing the will. 

15. Mr. Chatterjee’s contention is that in the absence of any 
definition of the term ‘transfer of property’ in the Act the said term as 
defined in Transfer of Property Act should prevail. We have discussed 
the same and for the reasons stated fail to accept the said contention. 
Moreover, the said contention of the learned counsel of the appellants 
cannot apply in the case of ‘assignment’ as the same has not been defined 
anywhere. We are to be guided by its general meaning. 

16. For the reasons stated the first contention of the appellant fails 
and we accept the finding of Sinha, J. that the will executed by Dr. Pancha- 
nan Chatterjee comes within the mischief of section 13 (1) (a) of the Act: 
So far as the disposition of his tenancy in question is concerned. 

17. Next point urged on behalf of the appellant is in respect of 
Notice of eviction and suit, served upon the parties. They were challenged 
as bad inlaw. The said contention has no substance as the landlords 
served notice both on the legal heirs and the executors to the will. That 
was the right course to adopt as till then no probate to the will was 
granted. But the fact remains that one of the executors was served with 
valid notice. Sinha, J. has held that in the case of joint tenancy, ser- 
vice of notice on one of the co-tenants, is sufficient and that could not be 
a ground for dismissal of the suit. Mr. Chatterjee could not dispute the 
said proposition of law as the same has been settled by the decision in the 
case of (3) Kanjiv. Trustee, Port of Bombay, reported in AIR 1963 SC 
468. The finding of their Lordships is that in case of joint tenancy even 
when one of the tenants was neither served with notice nor was made a 
party, suit for ejectment would still be maintainable. In that view of the 
matter the said contention also fails, l 

18. In the result, the appeal is dismissed with costs. The judgment 
and decree passed in F.A. No. 197 of 1967 be upheld, Hearing fee is ass- 
essed at five Gold Mohurs. 


Sharma J. I agree. 
P. R, ———— 
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[CIVIL APPELLATE JURISDICTION] 
Before-Mr. Justice Nirmal Chandra Mukherji and Mr. Justice 
Bankim Chandra Ray 


Decision ; December 12, 1975 
Nandalal Dey & ors. des sie Appellants 


Versus 
Sm. Sulekha Dhar & ors. dus ay Respondents* 


West Bengal Premises Tenancy Act (Act 12 of 1956),. secs. 17, 21 


23 & 24—Deposits with Rent Controller— Withdrawal by landlord— Whether 
amounts to waiver of notice to quit—Interpretation. 


This appeal arises out of a suit for ejectment on the ground of default. The 
tenant says that he duly tendered rent to his landlord and on Jandlord’s refasal, he 
deposited rent with the Rent Controller, as there was no fixed date by which the tenant 
was required to pay rent to the landlord, the deposits made with the Rent Controller 
were all valid deposits. The trial Court found that the deposits were not valid deposits, 
while the lower appellate court held that they were valid deposits. The question that 
arose for decision in this appeal is whether by withdrawal of the deposits during the 
pendency of the appeal, the landlord had waived of the notice to quit on the ground 

of default, : 

HELD: The position of the tenant defendant under the West Benga! Premises 
Tenancy Actis peculiar. Even after the termination of the tenancy by a notice to 
quit, the defendant remains a statutory tenant so long as heis not evicted from the 
suit premises and so long as he is in possession of the suit premises, he is under the 
obligation to pay or deposit an amount equivalent to rent. 

The words “when there is no proceeding pending in court” in section 24 of the 
Act exclude cases where a proceeding is pending in court for recovery of possession 
of the suit premises and that benig so,the acceptance or withdrawal of rent in such CASES - 
cannot in any way Operate asa waiver. In order to prove waiver’ because of accep- 
tance of rent there must be proof of an agreement between the landlord and the tenant 
to treat the tenancy as having been revived. Acceptance of rent must be rent paid with 
a view to create a contract of tenancy and not with a view to come within the protec- 
tion of the W.B, Premises Tenancy Act. 

On a consideration of sections 17, 21, 23 and 24 of the Act and of the decisions 
(referred to in the judgment), it appears that so far as the instant case is concerned, 
the acceptance of rent by the Jandlord during the pendency of the appeal could not 
operate as a waiver of the notice to quit on the ground of default, | 

In the instant case, the deposits made by the tenant with the Rent Controller 
are invalid deposits and the moder is entitled to get a decree for ejectment on the 
ground of default. 


Cases referred to : 
(1) Ranchhod Lodha v. Madhabji Kanji, AIR 1974 Pat 211 
(2) Manindra Nath De y. Man Singh, (1950) 85 CLJ 339 
(3) Sailabala vy. H. A. Tapassier, AIR 1952 Cal 455 
(4) Mahadeb Prasad y. Sulekha Sarkar, AIR 1954 Cal 404 
Manindra Nath Ghosh and Sourendra Prosad Ghosh ... for the Appellant 


No one. es for the Respondents 
*Second Appeal No. 87 of 1967. 
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The judgment of the Court was as follows :— 

Mukherji J. The plaintiff filed a suit for ejectment on the ground 
of default.: The case of the defendant was that he tendered rent fo land- 
lord in due time, but on landlord’s refusal to accept rent he had no 
other alternative but to deposit rent with the Rent Controller. That 
there was no fixed date by which the tenant was required to pay to the land- 
lord and as such all the deposits made with the Rent Controller are valid 
deposits. The learned trial court found that there was no proper tender 
of rent to the landlord and that under the contract the tenant was liable to 
pay rent to the landlord by 7th of the next month for which rent was due 
and that being so, all the deposits made with the Rent Controller are 
invalid deposits. He also found that the defendant is a tenant of the suit 
premises at a monthly rent of 60/-. The defendant deposited Rs. 
75/-per month with Rent Controller. It is the case of the defendant that 
there was another godown in the sams premises in respect of which the 
defendant was also a tenant under the plaintiff, the rent for which was, 
Rs. 15/ and the rent for the two tenancies was amalgamated and as such 
the defendant deposited Rs. 75/- per month with the Rent Controller. The 
trial court disbelieved the story of amalgamation. The learned Appellate 
Court found that there was proper tender of rent to the landlord as the 
landlord refused to accept rent, the defendant deposited rent with the 
Rent Controller and as there was no contract as to the date by which rent 
was to be paid, the deposits with the Rent Controller were valid deposits. 
The learned Appellate Court further found that during the pendency of 
the appeal the plaintiff withdrew all the amounts deposited with the Rent 
Controller and that being so, there was waiver of the notice to quit on 
the ground of default as the suit for ejectment was only on the 
ground of default. 

2. One of the main points that awaits decision in this appeal is whe-. 
ther by withdrawal of the deposits by the landlord during the pendency 
of the appeal there was waiver of the notice to quit on the ground of 
default. 

3. Mr. Manindranath Ghosh, learned Advocate appearing on 
behalf of the appellant draws our attention to Sections 17, 21, 23 and 24 
of the West Bengal Premises Tenancy Act. It is his contention that 
Section 17 imposes a Jiability on the tenant to deposit in the court or 
with the Controller or pay to the landlord within one month from the 

service of the writ of summons all arrears of rent calculated up to the month 
previous to that in which the deposit or payment is made together with 
interest on such amount calculated at the rate of eight and one-third per- 
cent perannum. The tenant is under the further obligation to continue to 
deposit of pay month by month by the 15th of each succeeding month a 
sum equivalent to the rent at that rate. There is no provision in Section 
17 that if such deposit is made, the landlord is precluded from withdrawing 
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the said. amount. The position of the defendant under the West 
Bengal Premises Tenancy Act is peculiar. Even after the termination of the 
tenancy by a notice to quit, the defendant remains a statutory tenant so 
Jong as he is not cvicted from the suit premises and so long as he is in 
possession of the suit premises he is under obligation to pay or deposit an 
amount equivalent torent. It may be mentioned in this connection that 
in (1) Ranchhod v. Madhabji, AIR (1974) Patna 211 it has been held that 
“the plaintiff’s withdrawal of delayed rent deposits constitutes waiver of 
right to get defence struck out”. Jn this case the plaintiff came up with 
an -application under Section 17(3) for stricking out the defence on the 
ground that there was non-compliance by the defendant of court’s order 
as the deposits were not made within time. The plaintiff wanted to get 
special advantage because of the default on the part of the defendant 
and that being so, if he withdraws the delayed rent deposits he cannot 
at the same time go on with his application under Section 17(3). The 
position -of rent deposited by a statutory tenant must be considered from 
a different angle.- Section 21 lays down the procedure how rents are to be 
deposited with the Rent Controller. Section 23 provides “the withdrawal 
of rent deposited under Section 21, in the manner provided therein, shall 
not operate as an admission against the person withdrawing it of the 
correctness of the rate of rent, the period of default, the amount due or of 
any other facts stated in the tenant’s application for depositing the rent 
under the said section, nor shall it operate as a waiver of any notice to 
quit given by him to the tenant except a notice on the ground of default 
` referred to in clause (i) of sub section (1) of Section 13”. This section- 
mainly provides that “receipt of rent deposited with the Rent Controller 
shall not operate as an admission of the correctness of the rate of rent, the 
period of default, the amount due or of any other fact stated in the 
tenant’s application. It shall also not operate as waiver of any notice to 
quit given to the tenant except a notice on the ground of default referred 
to in clause (i) of sub-section (1) of Section 13”. This Section must be 
read also with Section 24 which provides ‘“‘when there is no proceeding 
pending in Court for the recovery of possession of the premises, the accep- 
tance of rent in respect of the period of default in payment of rent by the 
landlord from the tenant shall operate as a waiver of such default”. This 
Section lays down that after the termination ‘by a notice to quit if the land- 
lord accepts payment of rent from the tenant at a time when there is no 
proceeding pending in Court for the recovery of possession of the premises, 
such acceptance of rent in respect of -the period of default shall operate 
as a-waiver of such default. -The important words are ‘‘when there is no 
proceeding pending im Court aoe These words exclude cases in 
which a proceeding is pending. in Court’ for the recovery of possession of 
the premises and that being so, the acceptance or withdrawal of rent can- 
not in any way operate as a waiver of default. In order to prove waiver 
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because of acceptance of rent there must be proof of an agreement between 
the landlord’ and the tenant to treat the tenancy as having been revived. 
Acceptance of rent must be rent paid with a view to create a contract 
of tenancy and not with a view to come within the protection of the Rent 
Act [(2) Manindra-v-Man Singh, 85CLJ 339]. In (3) Saila Balav. T. A. 
Tapassier, AIR 1952 Cal. 455 a similar view was adopted and it was held 
that one of the elements necessary to constitute waiver of notice to 
quit is an intention onthe part of the person giving such notice 
i.e. the landlord to treat the lease as subsisting, the intention of the 
tenant in making the deposit has also to be considered. It has been held 
in (4) Mahadeo v. Sulekha, AIR 1954 Cal 404, that “where such payment 
of rent is made to ensure protection against eviction as under any Rent 
Control Law and is accepted by the landlord, mere acceptance of rent does 
not lead to an inference that the parties intend to re-establish the relation- 
ship of landlord and tenant. For the tenant to succeed, such acceptance 
must be shown aliunde to be attributable only to the lJandlord’s assenting 
to anew tenancy coming into force’. Taking into coasidefation the 
provisions enumerated in Sections referred to above and the decisions 
mentioned earlier we hold that in this particular case the acceplance 
of rent by the landlord during the pendency of the appeal could not oper- 
ate as waiver of the notice to quit on the ground of default. 

4. Now with regard to the validity of deposits made with the Rent 
Controller the trial court found that there was no proper tender and 
the deposits were invalid. The appellate court finds “‘it is true tbat there 
is no direct evidence of tender but I would say that there is circumstantial 
evidence to uphold the appellant’s contention of refusal to accept rent by 
the landlords”. The appellate court was of the opinion that as the landlord 
in his application for withdrawal of rent did not say that the statements 
in the tenant’s application for deposit were false, it must be held that 
there was refusal to accept rent on the part of the landlord. We are 
unable to agree with the learned Appellate Court. 

5. The Appellate Court was also wrong to hold that Ext. 7, the 
letter of tenancy, by which it was agreed that the rent was to be paid in 
advance by the 7th of each month was given a go-by as the landlord acc- 
epted rent for some months beyond the time mentioned in Ext.7. The 
learned Munsif was right to hold that the tenant was bound by the terms of 
Ext, 7, and if that be so, the deposits made by the tenant with the Rent 
Controller are invalid deposits. It is the admitted position that the tenant 
deposited rent with the Rent Controller at the rate of Rs. 75/- per month. 
It is the tenant’s case that there were two tenancies under the same landi- 
crd and the rent was Rs. 60/- and Rs. 15/- and there was amalgamation of 
the two tenancies. There is absolutely no evidence on record that there 
was amalgamation of the two tenancies and that being so the learned Ap- 
pellate Court was wrong to hold that the deposit of rent at the rate of Rs. 
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75/-per month was valid deposit. For all ths reasons stated above we are 
of the opinion that the deposits made by the tenant with the Rent Cont- 
roller are invalid deposits and the.landlord is entitled to get a decree for 
ejectment on the ground of default. 

In the result, the appeal is allowed on contest. The judgment and 
decree passed by the learned Sub-ordinate Judge are hereby set aside and 
those of the learned Munsif are restored. The suit bë decreed. Tho 
plaintiff do recover khas possession of the suit premises after evicting 
the defendants. The defendants are given three months’ time to vacate. 
There will, however, be no order as to costs in this appeal. 

Ray J. I agree 


P. R. 
[CIVIL REVISIONAL JURISDICTION] 
Before Mr. Justice Bimal Chandra Basak 
Decision : December 15, 1975 
Messrs Steel Enterprises (P) Ltd. Petitioner 
Versus 
Sm. Saroj Somani & ors. a ee Opposite parties* 


Appellate Side Rules— Whether inherent powers of the Chief Justice 
to assign a particular matter to a particular Bench can be circumscribed by 
such Rules—aA revision petition of which the value exceeded Rs. 5000/-was 
assigned by the Chief Justice to a Single Judge—Whether such assignment 
valid—whether the Single Judge has jurisdiction to entertain the petition 
so assigned. 

A revision petition arising out of an interlocutory order passed by a Sub-ordinate 
Judge, Alipore in a title-suit was especially assigned by the Chief Justice to a Single 
Judge. The revision petition had been valued by the petitioner at Rs. 5000/-whereas 
under the Rules of the High Court it should have been valued at Rs. 10,000/- which 
was the value of the suit. Under the Appellate Side Rules of the High Court revision 
petitions of which the value exceeded Rs. 5000/- can be entertained only by a Divi- 
sion Bench. It was contended on behalf of the respondents, inter alia, that the 
Court to which the matter had been assigned by the Chief Justice had no jurisdiction to 
entertain the petition as under the Rules only a Divisional Bench could entertain it. It 
was contended that the inherent powers of the Chief Justice could not override the pro- 

visions of the Rules of the High Court. 
i HELD :—The Court has jurisdiction to entertain the revision petition even 
though under tho Appellate Side Rules of the High Court, the petition can not be enter- 
tained by a Single Judge. The Rules can not fetter the inherent powers of the Chief 
Justice to assign any. particular matter to a particular Bench of the Court. i 
However, as it appeared that the petition had been wrongly valued and this fact 
had not been brought to the attention of the Chief Justice before the assignment was 
made, the Court directed that the record of the case be placed before the Chief Justice 
for his consideration and further direction, if any. 


*C. R. No. 3680 of 1975. 
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Cases referred to : : 
(1) Golam Bari Mullah v. Rai Harendra Nath Chowdhury, 53 CWN 648 
* (2) Chandmull Agarwalla v. Lachminarain Dalmia, 57 CWN 369 
- (3) Hariram Agarwalla y. Nathmull Agarwalla, 76 CWN 397 
(4) Tara Dutta v. State of West Bengal, 1975 (2) Cal. L. J. 170 


(5) Ar General, Andhra Pradesh v. Ramana Rao, AIR 1967 
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(6) Maj S. S. Khanna y. Brig. F. J. Dhillon, AIR 1964 SC 497 
(7) os Nath Talukdar v. Saroj Ranjan Sarkar, AIR 1962 
R. C. Deb, Somnath Chatterjee Probir Sen, 
and P. K. Chatterjee ... sas i 
Noni Coomar Chakraborty, S. B. Mookerjee 
and P. P. Mukherjee eat sass, wee for the opposite party no. I 
Mukul Gopal Mukherjee ee as ...for the opposite party no. 2 
The judgment of the Court was as follows :— | 
This application arises out of a revision petition filed in this Court 
which is directed against an order dated 26th of Séptember, 1975 passed 
by Sri A. K. Sil, learned Sub-ordinate Judge, Second Court, Alipore, 
24-Parganas in title suit No. 146 of 1975 (Smt. Saroj Somani v. Ms. Steel 
Enterprises pyt. Ltd and ors.) (hereinafter referred to as the said suit). 
The facts of this case, so far as relevant for the purpose of this appli- 
cation, are set out hereinbelow. 

; 2. This suit was instituted by Smt. Saroj Somani for a declaration that 
the defendant Nos. 2,3, and 8 therein are not Directors of Defendant No, 
1,Steel Enterprises Pvt. Ltd. (hereinafter referred to as the said Company) ; 
a declaration that the meeting of the Board of Directors of the said com- 
pany purported to be held on January 31, 1975 is illegal and void ; a decla- 

ration that the transactions purported to be passed at the meeting of the Bo- 
ard of Directors of the said Company held in the absence of the plaintiff 

since her appointment are not binding on the plaintiff and the said Company 
declaration that the defendants Nos. 2, 3, 8, and 9 are not capable and a 
fit to be appointed and/or to hold office as Directors of the said Company; 
a declaration’ that the purported annual general meeting of the said com- 
pany scheduled to be held on 25th of August. 1975 is illegal,void and of no 
effect ; permanent injunction restraining the defendants Nos. 2, 3, 8 and 9 
from acting and/or discharging duties as Director of the said Company 
and/or holding the office of Directors and/or performing the function of 
Directors of the said Company ; injunction restraining the defendants Nos. 
2, 3, 8, and 9, their servants and agents from interfering with the manage- 
ment of and the affairs of the said company and for various other orders. 
In that suit an exparte application was moved for appointment of Admi- 
nistrator and/or Special Officer of the said company with inter alia, all 
the powers of management, custody of the books, documents, property, 
assets and for carrying on the business of the said company and for other 
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orders, Upon such application bang rade the learned 2nd’ Sub. ordinate 
Judge at Alipore by his order dated 26th of January, 1975 directed issue 
of notice calling upon the defendants to show cause within fifteen days 
from the service thereof as to why the plaintiff’s prayers in the terms as 
prayed for should not be granted till disposal of the suit. The learned 
Sub- ordinate Judge also passed an ad interim order to the following 
effect. : 

“Having regard to the facts and circumstances of the case as men- 
tioned above and for the purpose of keeping employment and production 
going on, increasing revenue to the Government and protecting interest 
of every body Iam inclined to allow. the persons (3) in terms of the 
prayers made in the present petition as it appears to me to be just aad. 
convenient, with the condition that receiver/administrator to be appointed 
shall conduct the business, management and affairs of the company as 
noted below. 


3. Let Sri Ranadev Chowdhury Bar-at- Law, and Sri P. N. Mathur, 
Chairman, BIC, Kanpore, be appointed as Administrators, for manage- 
ment, custody and possession of the assets properties and business of the 
company till disposal of the present petition. They shall work in 
terms of the prayer (a), (b) and (c) to the petition. They shall be -entitled 
to take necessary steps for ‘compliance of this order including help - from 
Govt. authorities and police. 

4. The administrators so ponid shal) conduct the business ma- 
nagement and affairs of the company througha board of Management 
which shall consist of the above named Administrators, Sri H. K, Somani, 
Sri R..K. Somani (defendants 2 and 3), Sm. Saroj Somani (Piff. )and Sri 
D. K. Somani (defendant no. 7) who will act as member secretary. The 
administrators can nominate two more persons in the board from amongst 
the members of Somani family. 

5. The administrators are allowed remuneration of Rs. 1,000/- 
each per month which shall be borne by the company. They are further 
entitled from the company all expenses incurred in the matter of discha- 
rging their duties, Ad interim injunction as prayed for be allowed. 

Issue Writ accordingly. 

Plaintiff to put in requisites at once.’ 

6. It appears that thereafter another order was made by the learned 
Sub-ordinoate Judge on the 30th of Septembor.. 1975 to the following 
effect. 

- “Extract from sheet from shes No. 7 dt. 30-9-75. 

Sri Ranadev Chowdhury Bar-at-Law one of the Administrators 
files an application praying for an order permitting Sri S. K. Mitra, 
Attorney-at-law to act on behalf the said administrator as his represen- 
tative for the purpose of taking custody and possession and for taking 
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preliminary actions in compliance with the order including to make 
inventory of the assets, records, properties etc. andto makea complete 
list thereof on the ground stated therein. Perused the petition. 

7. The Receiver is permitted to choose his man for discharging 
duties entrusted to him.” 

Being aggrieved by the said ad-interim order passed on the 26th of Septe- 

mber, 1975 this revision petition was moved before me during the Puja 
vacation on the 26th of October, 1975. After hearing the petitioners, I 

directed that the records be sent for and that Rule be issued calling upon 

the opposite parties to show cause why the order dated 26th of September, 
1975 passed by the learned Sub-ordinate Judge, 2nd Court, Alipore sho- 

uld not be set aside or such other order or orders made as this Court 

may deem fit and proper. I also passed an interim order to the: 
effect indicated therein. I directed that the said ad interim order would 

remain in force at the first instance till 28th of October, 1975 on which 
day this matter was to be listed for hearing at ll A.M. The Rule was 

made returnable . three weeks after long vacation. As directed by me the 

said matter appeared in my list during long vacation on the 28th of 
October, 1975 when I adjourned this matter till 30th of October, 1975. The 

ad interim order was extended till that date. On the 30th October, 1975 in 
the presence of the learned advocates for the parties and after hearing th- 

em, I passed certain other orders in addition to the interim order passed by 
me on the 26th of October, 1975. I made it clear that the said order along 
with the interim order passed on 26th October, 1975 would continue 

until an order is passed by the learned Sub-ordinate Judge, Alipore after 

hearing the parties as stated in my order- 

8. After the Puja Vacation on behalf of the petitioners herein, an 
application was sought to be-filed before me for hearing when I was 
sitting singly in the Constitutional Writ Jurisdiction. when Mr. 
Chatterjee, appearing for the petitioners, stated, before me that it was for 
further interim orders, I expressed my doubts whether I had any jurisdic- 
tion to hear such application. Thereafter by an administrative order 
dated - 13th of November, 1975 this application and the Civil Revision 
Case was assigned to me for hearing by the learned Chief Justice. In this 
application the petitfoners herein are praying for certain other orders. 

9. Mr. Chakrabarty learned Counsel appearing on behalf of the res- 
pondent No. 1 raised a preliminary point before me regarding my juri- 
sdiction to hear.this application. Mr. Chakrabarty pointed out that this 
application arises out of a revision petition which has been filed in this” 
Court. ‘He submitted that no ‘revision petition lies under Section 115 of 
the Civil Procedure Code (hereinafter referred to as the Code) because an 
appeal lies from the order of the learned Sub-ordinate Judge which is im- 
pugned in this revision petition. He drew my attention to the application 
filed before the sub-ordinate Judge concerned which shows that it was 
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under Order 39 Rule 1 and Order 40 Rule | of the Code. He has also 
drawn my attention to Order 43 Rule 1 of the Code and particularly clauses 
(z)and(s) thereof, which provide for an appeal in respect of an order under 
Order 39 Rule 1 and Order 40 Rule 1. Then he drew my attention to 
Section 115 of the Code and submitted that such revision petition lies 
from an order against which no appeal can be preferred. For the afore- 
said reasons, Mr. Chakrabarty submitted that this revision petition is not 
maintainable and accordingly this application arising out of such revision 
petition is also not maintainable. 

10. The next submission of Mr. Chakrabarty regarding my juris 
diction to hear this application was to the following effect. Mr. Chak- 
rabarty submitted that a single Judge was not entitled to entertain this 
revision petition or this application arising out of such revision petition 
having regard to the real value of this revision petition. Mr Chakrabarty 
has drawn my attention in this context to the Appellate Side Rules of this 
Court (hereinafter referred to as the said Rules). He has drawn my 
attention to Chapter N of Rule 1 and the proviso thereto read with the 
schedule to show that a Judge sitting singly can hear a revision petition 
only when the valuation did not exceed Rs. 5,060/- He did not specifically 
dispute the jurisdiction of a Judge sitting singly to entertain such a revi- 
sion petition during the Vacation but he submitted that after the vacation, 
when the several Benches are sitting and taking the usual lists, such a 
Revision petition (and any application arising therefrom) could be heard 
only by a Division Bench, Accordingly he submitted that this applica- 
tion should have been moved before a Division Bench and not before a 
single Judge. According to him, a single Judge has no jurisdiction to 
entertain or hear any revision -petition which is more than Rs, 5,000/- in 
value. He submitted that though the revision petition filed in this Court 
is declared to be valued at Rs. 5,000/- this is obviously wrong because 
this petition arises out Of an order made in a suit which was valued at Rs. 
10,000-. In this connection Mr. Chakrabarty relied on the decisions of 
(1} Golam Bari Mollah v. Rai Harendra Nath Chowdhury, reported in 53 
CWN 648, (2) Chandmull Agarwalla v. Lachminarain Dalmia reported in 
57 CWN 369, (3) Hariram Agarwalla v. Nathmall Agarwalla, reported in 
76 CWN 397. When asked about the inherent power of the Chief Justice 
and the recent decision reported in (4) Tara Dutta v. State of West Bengal, 
reported in (1975) 2 Cal. L.J. 170 he submitted that this judgment 
related to the question of inherent power of the Chief Justice where the 
Rules do not expressly provide for the same and where the question is 
formation of a Special Division Bench, According to him the learned 
Chief Justice has no inherent power to allot a matter to a single Judge which 
is otherwise to be taken up by a Division Bench according to Rules. 


11. Mr. R.C. Deb appearing for the petitioners submitted that 
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this application was made partly for variation of the order passed earlier 
by me. In this context he drew my attention to several prayers of the 
present application. He submitted. that for this reason this matter has 
been assigned by the learned Chief Justice. - Having regard to such assign- 
ment I had jurisdiction to hear this application. Next Mr. Deb submitted 
that the Chief Justice of a High Court, which isa Court of Records, 
has inherent power to assign any particular Case to any particular 
Bench and thatthe Rules cannot take away such power. In this 
context, Mr. Deb drew my attention to Section 108 (2) of the 
Government of India Act, 1915 which has been continued by Section 
223 of the Government of India Act, 1935 and Article 225 of the 
Constitution of India. In this connection,he also drew my attention to the 
first portion of clause 36 of the Letters Patent of this Court Mr. Déb also 
submitted that the interpretation of the Rule 1 of Chapter II and particu- 
larly its proviso and schedule as given by Mr. Chakrabarty was not correct. 
He submitted that, it is true that the proviso gives certain powers to a 
single Judge to hear certain applications which otherwise, he did not have 
on his own. But this did not, and could not take away the inherent 
power of the Chief Justice. Mr. Deb submitted that had it not been for 
the proviso, a single Judge could not have heard any matter without any 
assignment from the Chief Justice but having regard to this proviso 
to Rule 1 to Chapter 2, an assignment by a Chief Justice was not necessary | 
before a single Judge could take up the matters specified therein. But 
«se proviso does not and cannot take away the inherent power 
of the Chief Justice to allot any matter to any Bench. In this 
particular case, the matter has been specially assigned to this 
Bench and accordingly this Bench has jurisdiction to entertain this’ 
application inspite of such proviso. Such proviso was not a bar 
to such assignment. In this connection Mr. Deb relied on a decision 
reported in (5) AIR (1967) AP 299 (Advocate General, Andhra Pradesh 
v. Ramana Rao) 

12. With regard to the submission of Mr. Chakrabarty that this 
revision petition is not maintainable because an appeal is provided for as 
against the impugned order, he submitted that no appeal liés from the 
impugned order directly or indirectly to the High Court and accordingly 
the High Court can entertain this revision petition against the impugned 
order of the Sub-ordinate Judge. In this context Mr. Deb relied on the 
decision of the Supreme Court reported in (6) AIR 1964 SC 497 (Maj. S:S. 
Khanna v. Brig. F. J. Dillion. In any event, Mr. Deb submitted that it is 
merely an irregularity and this Court has always. the power to treat a 
Tevision- petition as a memorandum of appeal or vice-versa. Accordingly, 
tbis irregularity, if any, could not prevent this Court hearing the matter 
on merits. ; 

13. Mr. S.B. Mukherjee, learned Advocate’ appearing for the 
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respondent No.1 (with Mr. N.C. Chakrabarty) submitted in reply that even 
if this application is in the nature of an application for variation 
of my ‘earlier orders which he strongly disputed even then this 
application ` could not have been entertained by me on my own, 
_ without the ` assignment by | the learned Chief Justice. So far as 

‘the assignment in the present case is concerned, he submitted that 
the assignment was not proper because the letter asking for assingment 
shows that the proper facts and the relevant Rules were not placed before 
the learned Chief Justice. The relevant Rules, ‘showing that this was 
to be ordinarily dealt with by a Division Bench and not by a Single Judge 
were not drawn to the attention of the learned Chief Justice. Accor- 
dingly the assignment in the present case was not valid and proper and 
accordingly I bad no jurisdiction to hear this application. In any event 
he submitted that this was not an application for variation of my earlier 
order. In this context he drew my attention to the cause title of this 
application wherein it was stated that it was an application for further 
interim orders. He also drew may attention to the various prayers to this 
petition which would show, according to him, that this was a fresh appli- 
cation for further orders and not an application for modification or varia- 
tion of an order passed by me earlier. Regarding the inherent power 
of the Court he submitted that the learned Chief Justice has inherent 
power regarding the constitution of Bench, that is, who will sit in what 
Bench but he cannot direct any matter to be heard by any Bench which 
under the Rules is not entitled to hear the same. He did not dispute the 
inherent power of the Chief Justice regarding assignment of a case to any 
particular Judge or Judges but he submitted that this power must be read 
- with the Rules. 

14. Let me first deal with the submission of Mr: Chakrabarty re- 
garding the maintainability of the revision petition on the ground that 
the order impugned is an appellable order and therefore a revision 
petition under Section 115 of the Code isnot mantainable. Section 
115 of the Code provides that the High Court may call for the records of 
any case which has been decided by any Court sub-ordinate to such 
High Court and in which no appeal lies thereto. The important 
portion for the purpose of our case is “and in which no appeal 
lies thereto.” This Section came up | for consideration before the Supreme 
Court in the case of (6) Major SS Khanna y. Brig F. J. Dhillon (Supra), 
wherein it was held that the expression ‘case’ includes a part of a case. It 
was held that there is no escape from the conclusion that revisional juris- 
`- diction of the High Court may be exercised. irrespective of the question 
whether an appeal lies from the ultimate decree or order passed in the suit. 
In this context, it was observed that the expression “in which no 
appeal lies thereto” is not susceptible of the interpretation that it 
excludes the exercise of the revisional jurisdiction when an appeal may be 
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competent from the final order. It was stated that if an appeal lies 
against the adjudication directly to the High Court or to another Court 
from the decision of which an appeal lies to the High Court, the High 
Court has no power to exercise its revisional jurisdiction, but where the 
decision itself is not appealable to the High Court directly or indirectly, 
exercise of the revisional jurisdiction by the High Court could not be dee- 
med excluded. In the present case, the admitted position is that no ap- 
peal lies to the High Court directly from the impugned order. For the 
aforesaid reasons, I am of the opinion that this revision petition is main- 
tainable and not barred by Section 115 of the Code. Accordingly I reject 
this contention of Mr. Chakrabarty. 


15. Now I shall deal with the submission of Mr. Chakrabarty as 
to whether being a single Judge I am entitled to hear this revision petition 
or this application made in such petition. Before I do so, let me set out 
the relevant provisions of the different laws relied upon and different cases 
cited by the parties before me. Chapter II Rule 1, the proviso and 
schedule thereto provide as follows : 

“1. A Division Bench for the hearing of appeals from decrees or 
orders of the subordinate Civil Courts shall consist of two or more 
Judges as the Chief Justice may think fit : 

(i) Provided that it shall be competent for one Judge to hear appeals 
and applications in all matters specified in the subjoined Schedule except 
where such appeals, aplications or matters involve a substantial question 
of law as to the interpretation of the Constitution of India made there- 
under. He may, however, send back any particular case he thioks fit to 
a Division Bench taking such cases for disposal. 

16. Where at any stage of the hearing of an appeal, application or 
other matter it appears to the Judge that it involves a substantial question 
of law as to the interpretation of the Constitution of India he shall send 
the appeal, application or other matter to the Division Bench taking such 
cases for disposal. 

Schedule ( referred to in proviso (i) above) 
(civil work). 

(3) Application for revision under Section 115, Civil Procedure 
Code. against all orders of Munsifs, and against the orders of other 
judges up to the value of Rupees 5,000/- and all rules granted on such 
applications.” 

Chapter IV Rule 2 of the a Rule provides as follows ° 


"*2. In every application presented to the High Court there should 
be stated, immediately after the cause title, the section and statute under. 
which the application is made, the date of the order complained of, and 
whether the subject of the suit, out of which the application arises, does 
or does not exceed Rs. 5000/- Section 108 of the Government of India Act, 


`, 
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1915 (hereinafter referred to as the 1915 Act) provides as, follows :— 

108. ` :(1)° -Each High court may by its own rules provide, as it thinks 
fit, for the exercise, by one or 'more judges, or by division courts 
constituted by two or more judges of the High Court, of the original 
and appellate jurisdiction vested in the court. . (2) :—The Chief justice 
of each High Court shall determine what Judge in each case is to sit alone, 
and what Judges of -the court, whether with- or without the Chief 
Justice, are to constitute the several division courts.” 

Section 223 of the Government of India Act, 1935 (hereinafter referred to 
as the 1935 Act) provides as follows :— 

- “223. Subject to the provisions of this Part of this Act, to 
the provisions of any order in Council made under this or any other 
Act and to the provisions of any Act of the appropriate Jegislature 
enacted by virtue of powers conferred on that Legislature by this Act, 
the jurisdiction of and the law administered in, any existing High Court, 
and the respective powers of the Judges thereof in relation to the admini- 
stration of justice in the court, including any power to make rules of Court 
and to regulate the sittings of the Court and of members thereof sitting 
alone or in division courts, shall be the same as immediately before the 
commencement of Part III of this Act.” 

Article 225 of the Constitution of India (hereinafter refereed to as the 
Constitution provides as follows :— . 

225. “Subject to the provisions of this Constitution and to the 
provisions of any law of the appropriate Legislature made by virtue of 
powers conferred on that Legislature by this Constitution, the jurisdiction 
of, and the law administered in, any existing High Court, and the respec- 
tive powers of the Judges thereof: in relation to the administration of 
justice in the Court, including any power to make rules of Court and to 
regulate the sittings of the Court and of members thereof sitting alone or 
in Division Courts, shall be the same as immediately before the commen- 
cement of this Constitution.” 

17. In the case of Golam Bari Mullah (Supra) a Rule was issued 
in a Civil Revision Case which arose out of an application made under 
Section 37A of the Bengal- Agricultural Debtors Act by certain debtors. 
The decree was one for rent and in execution of that decree the landlords 
decree-holders purchased the lands of the holding concerned at a price of 
Rs: 3,000/-. Upon the application under Section 37A, it was held by the 
. Board that nothing was due and restoration was ordered. That order 
was upheld by the Appellate Officer but reversed by the District Judge 
in revision who dismissed the debtors’ application under Section 37A. 
It was against that order that the Rule was issued. The Rule was taken 
out from Mukherjee J. sitting singly. It. was stated in the petition that 
the appliaction was valued at below Rs. 2,000/-. An objection taken on 
behalf of the opposite was that the valuation exceeded Rs. 2,000/- and 
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inasmuch as the order complained of is an order of a District Judge, a 
Judge sitting singly was not competent to deal with this matter. Itis to 
be pointed out that by a subsequent amendment to the Rules it has now. 
been raised from Rs. 2,000/- to Rs. 5 000/-. Chakrabarty J. (as he then 
was) observed that the Appellate Side Rules provide that every- application 
for revision shall state the value of the suit to which the application for 
revision selates. Theclear implication of that provision was that ordi- 
narily the test for determining the value of an application for revision 
shall be the value of the suit. In the facts and circumstances of the case, 
the learned Judge held that test however did not apply to an applica- 
tion under Section 37A of the Bengal Agricultural Debtors Act, because it 
had no reference to a suit. However, under the facts of that case it was 
held that the order of the District Judge related to a subject matter of 
which the value is at least within Rs. 3,000/-. Accordingly it was held 
that the learned ludge of this Court, sitting singly, had no jurisdiction to 
issue the rule that was actually issued. Following the earlier decisions of 
this Court his Lordship accordingly held that the Rule should be dismissed. 
In the case of Chandmall Agarwalla (Supra) the Rules before the Division 
Bench arose out of applications made for standardization of the rents 
under the West Bengal Premises Rent Control Act. In each of the appli- 
cations before this Court it was stated that the value was below Rs. 1,000/-- 
and on that footing the tenants went to the learned Judge sitting _ singly 
and obtained Rules from him. In this context it was observed that if a 
Rule was issued by a learned Judge. sitting singly, in a case where, under 
the distribution of business in this Court, only a Division Bench can 
exercise jurisdiction, the Rule issued by the Judge, sitting singly, is not a 
valid Rule. After discussing the test to be followed for valuation ofan 
application for standardisation of rent, their Lordships of the Division 
Bench held that the applications made by the tenants were beyond the juri- 
sdiction of a learned Judge, sitting singly and therefore the Rule issued at. 
the instance of the tenants were not -competent. However, the Division 
Bench treated the Rules as re-issued by themselves and proceeded to dis- 
pose of the same on that basis In the case of Hariram Agarwala (Supra) 
it was a decision of a Division Bench of this Court. It was an application 
for revision under Article 227 of the Constitution of India which was 
originally valued at below Rs. 5.000/- and was moved before A. C. Gupta 
J. sitting singly. Gupta J. issued a Rule on the application and there- 
after the matter came before his Lordship for hearing. It was held by 
Gupta J. that the application was wrongly valued as below Rs. 5,000/-. 
and he held that as the impugned orders were made in a suit, valued at 
over Rs. 2,00,000/- the application ought to ‘have been valued at above 
Rs. 5,000/- and upon such valuation he would not have any jurisdiction | 
to entertain the application. Accordingly he recalled his previous order 
issuing the Rule, and all subsequent orders made by him therein. There 
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was however, ne actual order direoting return of the-application to the 

learned Advocate for presentation to the appropriate Bench. Thereafter, 

| it was moved before the Division Bench without certified copies 
of the orders. _ Their Lordships held that in such a case the application 
may be returned by the single Judge to the learned advocate for the 
petitioner for. presentation to the appropriate Bench. It was stated that 
this was overlooked in the case of Golam Bari Mullah (Supra)... 

“18, From the. aforesaid Acts, Rules and decisions, the position 
appears to be as follows. Ordinarily, in view of the Rules of this Court 
and the general distribution of. business, a revision petition is to be heard 
by a Division Bench when itis more than Rs. 5,000/- in value. When the 
value ‘is Rs, 5, 000/- or less, it may be heard by a Judge sitting singly. 

_ The’ valuation for this purpose would depend not on any fanciful or 
arbitrary valuation, made by any party as he chooses but it would depend 
on the valuation’ of the suit when it .arises out of any order passed if a 
suit. If any peti tion or any application, the value of which is more than 
Rs. 5,000/-, is “moved before ‘a Judge sitting singly when.a regular 
Division Bench is sitting, the’ learned single Judge would have no juris- 
diction to entertain the same and the same should be returned to the learned 
. Advocate for the petitioner for its proper presentation to the appropriate 
Bench. In the case before me though in the revision petition it was stated 
that the value was Rs. 5,000/but having regard to the valuation of the suit, 
the real value must be taken to-be Rs. 10,000/- and not- Rs. 5,000/-. 
Accordingly in the -usual course it should have been filed before a Divi- 
sion Bench if there was aregular Division, Bench. However, itis not 
submitted i in this case that I had no jurisdiction to entertain the Revision 
petition ‘and issue the Rule sitting singly during the vacation. However, 
„after the long vacation, according to usual distribution there was ‘such a 
Division Bench and accordingly this application could not have been 
taken up by me on my own. In view of the relevant Rules as explained 
by the decisions referred to above, this application, which was moved 
after the Long Vacation, should ordinarily have been moved before and 
heard by the Division Bench -hearing revision petitions of more than 
Rs. 5,000/- in value. 

' However, in the ‘present ‘case the position is that this application 
was moved before me and heard by me after the revision petition and the 
application was assigned to me by the learned Chief Justice on the 13th 
November, 1975. In my opinion, the Chief Justice of a High Court and 
particularly a Letters Patent High Court whichis a Court of record, has 

- an inherent power to allot any matter to any Bench. Allocation of work 
is entirely within his inherent power. This inherent power has not been 
and cannot- be curtailed by any Rule ofthis Court. The Rule may 
only make some general provisions regarding: the same. But they cannot 
and do not take away the inherent pone of ug Chief Justice to allot any 
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matter to any particular Bench. This inherent power of the Chief Justice 
of a High Court has been recognised by clause 36 of the Letters Patent of 
this Court which provides that any function whick is directed to be per- 
formed by the High Court in the exercise of its Original or Appellate 
jurisdiction, may be performed by any Judge or by any Division Court the- 
reof, apointed or constituted for such purpose in pursuance of Section 108 
of the 1915 Act. This inherent power of the learned Chief Justice has 
also been recognised by Section 108 (2) of the 1915 Act which provides 
that the Chief Justice of each High Court shall determine what Judge in 
each case is to sit alone, and what judges of the Court, whether with or 
without the Chief Justice, are to constitute the several Division Courts. 
This recognises the inherent powers of the Chief Justice to allot any matter 
to any Bench. This provision of Section 108(2) has been kept alive by the 
provisions of Section 223 of the 1935 Act and Article 225 of the Constitu- 
tion of India. This inherent power of the Chief Justice which has been safe- 
guarded by the Constitution of India cannot be curtailed or abridged by 
any such Rules. We should not interprete the Rule in such a fashion 
which would be inconsistent with such inherent power of the Chief 
Justice as guaranteed by the Constitution. What the Rules merely provide ` 
is, that even without any general or specific allotment by the Chief 
Justice a single Judge can hear certain matters. But that does not mean 
that under no circumstances a single Judge is entitled to hear any other 
application. Distribution of work is the function of the Chief Justice and 
the Chief Justice alone. In some cases under the Rules the single 
Judge has been given a jurisdiction tc hear some matters. But such 
Rules do not prevent the Chief Justice from allotting any particular 
case to any particular Bench though not provided in the Rules. 
These Rules do not in any way curtail the inherent power of the 
Chief Justice. Any other interpretation would amount to the said Rules 
being inconsistent with the provisions of Article 225 of the Con- 
titution of India read with Section 108(2) of the 1915 Act and Section 
223 of the 1935 Act. In the present case the Civil Revision petition 
and this application arising therefrom have been “assigned to me 
for hearing by the learned Chief Justice. In this context I should 
also point out that the schedule to Chapter II of the Rules as 
referred to above, is with reference to proviso (i). The said proviso 
is a proviso to Rule 1 which deals with appeals and not revision peti- 
tions. For the aforesaid reasons I hold that I have jurisdiction to 
entertain this application and hear the same though ordinarily, on my own 
I could not have entertained the same. I also reject the contention of the 
respondents that merely because the Rules were not brought to the atten- 
tion of the learned Chief Justice : for such reason alone such assignment 
by the learned Chieif Justice is to be held as incompetent or improper. 
The reasons given in a letter asking for such assignment may be good, 
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bad or indifferent. Such request may contain some incorrect statement 
or conceal some material facts'‘or law but that would not make the assi- 
gnment bad. If necessary, the proper facts may be placed before the 
Chief Justice and a prayer may be made for re-assignment of the same 
if it is considered necessary. But as long as the assignment stands the 
Courts: concerned will have jurisdiction. Accordingly, I hold that I have 
jurisdiction to entertain this application and dispose of the same on 
merits. 

' 19. Similar question arose in the case of Advocate General of 
Andhra Pradesh (supra). In that case it was argued that the relevant 
contempt application was to be heard by the first Beach according to the 
Rules and not by the Bench before which it was actually heard. After 
consideration of the relevant provisions of clause 36 of the Letters Patent 
of the Madras High Court, 1915 Act and 1935 Act and the Constitution 
it was held that such Rules cannot derogate from the inherent power of 
the High Court as the Court of Record. Nor can they detract from the 
powers conferred under Article 225 of the Constitution. It was further 
pointed out that the power of the Chief Justice as conferred by section 
108(2). of the 1915 Act, which was preserved by the Constitution, cannot 
be ‘taken away by the Rules. I respectfully agree with the same. 


20. The inherent power of the Chief Justice regarding formation 
of Bench was also recognised by Supreme Court in the case of (7) Prama- 
` tha Nath Talukdar and Anr. v. Saroj Ranjan Sarkar reported in AIR (1962) 

SC 876 which was relied upon in Tara Dutt’s case (Supra) l 


' 21. There is one other contention which need be dealt with. It has 
been contended on behalf of the petitioner that apart from the question 
of assignment, this is an application mainly for variation of my earlier 
order and accordingly I have jurisdiction , to hear this application inspite 
of any such Rules, ` It is not necessary for me to go into the question and 
decide as to whether a learned Judge has the power on his own and with- 
out any assignment by the learned Chief Justice to entertain an applica- 
tion because it appears to be an, application for variation of an earlier 
order passed by him though under the ordinary distribution of work he 
would not have any power to entertain the same. In my opinion, this 
ig not an application for variation of order or orders passed by me 
earlier. In form and substance this fresh application shows that this 
is for further interim orders. The cause title of this appplication makes 
it clear that it is an application for further interim orders. The nature of 
the prayers made in this application also makes it clear that it is for addi- 
tional orders and not for variation of any. of my earlier orders. In this 
context I may also point out that when Mr. P. K. Chatterjee wanted to 
file this application in my court to be listed for hearing by me, I specific- 
ally asked him whether it was an application for variation of my earlier 
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order or whether it was a fresh application. To that Mr. Chatterjee 
frankly told me that it was not an application for variation ofan order 
passed by me earlier but a. fresh application for further orders.. Upon 
such statement of Mr. Chatterjee, I expressed my doubt ‘as to whether 
Thad jurisdiction to hear this. application after which this matter was 
assigned to me at the request of Mr. Chatterjee. Accordingly I must 
hold that this is not an application for variation of any order” passed by 
me earlier but a fresh application for further ‘interim orders. 

22. For the reasons aforesaid, I hold, that ordinarily this appli- 
cation could not have been entertained by me because this isin applica- 
tion in a revision petition value of which is more than Rs. 5000/-. 
However, having regard to the assignment of this case to me by the 
learned Chief Justice, I am competent to bear this application. 

23. In view of the above I would have proceeded to hear this appli- 
cation On merits, had it not been for one fact I have held that the assipo- 
ment by the learned Chief Justice cannot be challenged before me merely 
because certain Rules were not brought to the notice of the learned Chief 
Justice when the prayer for assignment was made. However, the fact 
still remains that the relevant Rules of this Court were not brought to 
the attention of the learned Chief Justice. It was not pointed out in the 
letter asking for assigoment that ordinarily an application of this nature, 
where the valuation is more than Rs 5,000/- is to be heard by a Division 
Bench. It was frankly stated before me on behalf of the petitioner that 
as the revision petition was valued at Rs, 10,000/- the question of ‘real 
valuation’ and the implications thereof were not considered at that point 
of time. I do not blame the petitioners. The real position transpired 
only during the course of arguments of the learned Advocates before me. 
Generally, an assignment is made to a learned Judge when otherwise he 
had no jurisdiction to hear the matter. Ordinarily, these assignments are 
not made to a single Judge when under the ordinary distribution of work 
it is to be heard by a Division Bench which is in existence. For the 
aforesaid reasons, in my opinion, this matter should be placed before the 
learned Chief ‘Justice for his consideration inasmuch as I'am of tho 
opinion that the real facts and the position in law, as transpired during 
the hearing of the case, were not before him when the assignment was 
made. 

Accordingly I pass the following order :— 

_ Let the records of this case be placed before the learned Chief 
Justice for his consideration and for necessary orders, if any. 
P.R. 


~ 
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[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Chittatosh Mookerjt 
Decision : November 25; 1975 
Prafulla Kumar Bera & ors. ... em ... Appellants 
Versus 
Sm. Basanti Panda & ors. : a Respondents* 


Suit by reversioner—Declaration that alienation by Hindu widow 
without legal necessity is yoid— —Maintainability of suit—Change of legal 
status and tenancy of under ralyat by operation of W. B. Estates Acquisi- 
tion Act—Effect of such change by operation of law—Whether such change 
would aifect such cause of action. | 


West Bengal Estates Acquisition Act 1953 (Act I of 1954)—Effect om 
under-tenancies on Ch. VI coming into force—Vesting of estates 
of raiyais and under-raiyats as intermediaries in State—lease of under-raiyats 
subsisting because of their possession—Under-raiyat becoming raiyats direc- 
tly under the State by operation of law—Old tenancy extinguished and 
new statutory tenancy created—Automatic change in status and tenancy— 
Declaratory suit by reversioner challenging alienation effected in 1952 by 
Hindu widow holding limited estate, whether maintainable— Interpretation 
of statute. 

Hindu Succession Act (Act 30 of 1956), Sec. 14 (1)—Property of a 
Hindu female becoming her absolute property—Hindu widow having limited 
estates but not in possession of land—Whether limited estate of such widuw 
would be enlarged into an absolute one by operation of sec. 14 (1). 

Narayani, a Hindu widow held a limited estate in some raiyati lands. In 1952 she exe- 
cuted a patta granting permanént under-tenancies in favour of the defendants. Thus the 
defendants were inducted as under-raiyats. In April 1956, a notification under section 49 

of the West Bengal Estates Acquisition Act 1953 was published. As a result thereof, per- 
sons holding land as raiyats and under-raiyats were deemed to be intermediaries for the 
purposes of the said Act and the lands held by such persons were deemed to be estates. 
By a notification under section 4 of the Act, the State Government ‘declared that with 
effect from the 15th Baisakh 1362 BC estates, rights of raiyats and of under-raiyats 
would vest on the State. 

In the instant case, the defendants had become under-ralyats under Narayani on 
the strength of the patta of 1952. By publication of the requisite notification by the 
State Government in 1956, the estates and rights of intermiediaries vested in the State 
free from all encumbrances. With the vesting of raiyati interest in the State in 1956, 
the defendants, who were in possession of the disputed plots of land as under-raiyats 
became raiyats directly under the State by operation of law. 

HELD: As Narayani, a Hindu widow, made the alienation in question before 
the enactment of the’ Hindu Succession Act 1956 and as she was not in possession of 
the suit property at the date of the commencement of the said Act, her limited estate 
had not been enlarged into an absolnte one by operation of section 14 (1) of the 


said Act. 
It appears that by operation of law, the tenancy of the defendants under the 
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patta of 1952, had been extinguished and a new statutory tenancy was created in their 
favour. Asa result therco 1 neither Narayani, who was alive at the date of vesting nor 
the reversioners of her son Aswini, namely, the plaintiffs, could not have retained the 
disputed plots of land in terms of ‘section 6(1)(4) of the West Bengal Estates Acquisition 
Act, because none of them was in possession of the disputed plots at the date of vesting 
On the otherhand, the defendants who were under-raiyats at the material time became 
intermediaries when Chapter VI of the Aot came into force and they also became legally 
entitled to retain the plots in their possession and inasmuch as the total area of such 
lands were much below the prescribed ceiling there was no question of submission of a 
‘B’ Form at their instance. S 


As the lease asgranted by Narayani by the patta of 1952 in favour of the defen- 
dants was not extinquished by operation of law on the date of vesting, the defendants 
became raiyats directly under the State Government and their prior under-raiyati 
interests in the disputed plots of land no longer subsisted.Such was the situation brought 
about by operation of law and in such circumstances, the plaiotiffs, in the instant 
case, are not entitled to institute any suit for sitting aside the alienation by Narayani in 
favour of the defendants and they are not also entitled to the reliefs as prayed for in 
the suit. Hence the instant suit fails. 


Cases referred to - 
(1) Bihar Mines Ltd. v. Union of India, AIR 1967 SC 887 
(2) Chhatu Ram Horil Ram (P) Ltd. y. State of Bihar, AIR 1969 


SC 177 
(3) Shivashankar Prasad Sah vy. Baikuntha Nath Singh, AIR 1969 
SC 97] 
(4) Shivashankar Singh v. Raghubansh Singh, AIR 1967 Pat 172 
Basanta Kumar Panda and aan? Panda af for the Appellants 
Rabindra Nath Mitra = ‘aa for the Respondents 


The Judgment of the Court was as follows :— 


The property in suit originally belonged to one Provakar Panda. He 
died leaving his son Aswini, widow Narayani, and two daughters, Basanti 
and Arundhuti. The said two daughters brought a suit out of which this 
second appeal arises. Aswini having died unmarried it is not disputed 
that his mother Narayani as widow of Provakar, inherited as a limited 
owner having Hindu woman’s estate therein. Narayani granted patta in 
favour of the defendants, who are appellants in this second appeal, on 
July 6, 1952 granting permanent lease of Plot Nos. 370 and 321 and 
a portion of Plot No. 318 in their favour on payment of selami of 
Rs. 800/- (Rupees eight hundred) and on an annual rent of eight annas. 
Narayani died in the year 1372 B. S.- The plaintiffs-respondents thereafter 

instituted the instant suit for declaration of their right, title and interest and 
for permanent injunction, inter alia, on the allegation that their mother 
Narayani without legal necessity and without their consent had alienated 
the said plots by way of grant of permanent lease. The plaintiffs alleged 
that the said transfer in favour of the defendants was not binding upon 
them and they were entitled to the reliefs as prayed for in the instant suit. 
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2. The defendants sontes the aid suit, inter alia, on the ssid 
that the transfer by Narayani in theic favour was for legal necessity and 
that the samé was binding upon reversioners of the last male holder of 
the suit property. The defendants further contended that the plaintiffs 
were not entitled to challenge the transfer inasmuch as by operation of 
section 14 of the Hindu Succession Act, 1956 their lessor Narayani had 
become the absolute owner and the plaintiffs could no longer claim to. 
be reversioners entitled to have the transfer made by Narayani set aside 
and-invalidated. 

3. The learned Munsif discitsied the suit holding inter alia that 
transfer by Narayani by way of permanent lease was for legal necessity. 

l 4. The, learned Additional District Judge allowed the appeal of 
the plaintiffs, reversed the decision of the learned Munsif and decreed 
the suit. Hence this Second Appeal. l 

5. In my view, the question whether or not there was legal necessity 
for the transfer was one of fact. The lower appellate Court has consi- 
dered the evidence on record and has come to the conclusion that, there 
was no legal necessity. The lower appellate Court correctly placed the 
burden of proof upon the defendants to affirmatively establish presence of 
legal necessity justifying alienation by Narayani in their favour. Accor-. 
dingly, sitting in second appeal, Iam unable to interfere with the finding 
that the defendants had failed © to discharge their burden on the said 
issue. 

6. In niys view, the learned District Judge also properly construed 
the effect of section 14(1) of the Hindu Succession Act. Narayani made 
the alienation in question before the enactment of the Hindu Succession 
Act and she was not possessed of the property in suit at the date of the 
commencement of the said Act. Accordingly, by operation of section 
14(1) of the Act her estate was not enlarged into an absolute one. 

7. This appeal must succeed on a point which was not mooted 
in the Court below which has been, however, allowed to be urged here as 
the same`is a pure question of law and clearly emerges from the admitted 
facts of the case. Narayani, the widow held a limited estate in respect 
of raiyati lands.- On July 6, 1952, she had executed the patta in question 
granting permanent under-tenancies in favour of the defendants. In other 
words, defendants were inducted as under-raiyats. After the State Govern- 
ment published the Notification under Section 49, Chapter-VI of the 
West Bengal Estates Acquisition Act relating to acquisition of interests of 
Taiyats and under-raiyats came into force with effect from April 
10, 1956. On the issue of such Notification, the provisions of Chapters 
Ii, WI, V and VII applied mutatis mutandis to raiyats and under- 
raiyats as if-they were intermediaries and the lands held by them were’ 
estates and persons holding as raiyats and - under-raiyats were intermedia- 
ries for the purpose of clauses (c) and | (d) of section 5 (vide Section 52 
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of the Act). The State Government by a Notification under section 4 
of the West Bengal Estates Acquisition Act directed that with’ effect from 
Baisakh 15, 1362 B. S., estates and rights of raiyats and under-raiyats 
shall vest. 

8. .In-the instant case, as already stated the defendants had become 
under-raiyats under the patta granted by Narayani, who was a limited owner. 
As a result of the above Notification, the estates and rights of intermedia- 
ries in the estate, to which declaration applies, vested in the State free from 
all encumbrances (vide Section 5 (a) of the West Bengal Estates Acquisi- 
tion Act). - The defendants-appellants who were in the possession of the 
disputed lands as under-raiyats with effect from the date of vesting 
by operation of law became raiyats directly under the State as if the 
State had been the intermediaries on the same terms and conditions 
as immediately before the date of vesting (vide Section 5 (c) of the Act) 

(See also Rule 4 of the West Bengal Estates Acquisition Rules, 1954). 
9. In my view, the conclusion is inescapable that by operation of 
Jaw the old tenancy of the defendants was extinguished and a new statutory 
tenancy in their favour was created by the West Bengal Estates Acquisition 
Act read with the Rules made there-under. Narayani was alive at the date of 
the vesting ; neither she nor the reversioners of her son Aswini namely the 
plaintiffs were in possession of the disputed plots at the date of vesting. 
But as already pointed out the lands were in possession of the defendants 
at the material time. Therefore, Mr, Panda correctly pointed out that 
there could be no question of either Narayani or the present plaintiffs 
retaining the disputed plots in terms of section 6 (1) (d) of the West Bengal 
Estates Acquisition Act, 1953. On the other hand, the defendants who 
were themselves under-raiyats must be deemed to be intermediaries after 
Chapter-VI of the Act came into force and they became legally entit'ed 
to retain the disputed plots. The area of the lands were much below 25 
acres ; therefore, strictly no question of submission of any ‘B’ Form 
could arise. 


10. Mr. Panda has placed before me several decisions in support of 
his contention that after the vesting by statutory operation a fresh or a 
new tenancy was created in favour of the defendants. The Supreme 
Court by a majority decision in (1) Bihar Mines Limited v. Union of 
India and others, reported in AIR 1967 SC 887 with reference to Mining 
sub-leases granted before the Bihar Land Reforms Act came into force 
laid down that the old leases were not continued but new statutory leases 
came into existence when the estate vested in the Government. Accor- 
dingly, the majority view in Bikar Mines Limited (supra) was that Mining 
Leases ( Modification of terms ) Rules 1956 which provided for 
modification of lease granted before October 25, 1949 would not 
modify terms of such statutory leases. Mr. Panda also relied upon 


1976 (1) CLJ] Prafulla Kumar Bera v. Sm. Basanti Panda 43 


Supreme Court decisions reported in (2) AIR 1969 Supreme Court 177 
Chhatu Ram Horil Ram Pyt. Ltd 4. State of: Bihar) and (3) AIR 1969 SC 
971 (Shivashankar Prasad Sah and another v. Baikunth Nath Singh and 
others). In both the decisions the Supreme Court proceeded on the basis 
that after the vesting the leases granted by the intetmediaries before the 
vesting were replaced by new statutory leases. These decisions support 
the view I have taken in thiscase. The lease granted by Narayani in 
favour of the defendants was subsisting at the date of vesting. Therefore 
the defendants by operation of law became raiyats directly under the 
State and the old under-raiyati tenancy no longer subsisted. Acc- 
ordingly, the plaintiffs are not entitled to institute any suit for setting 
aside the alienation by Narayani in favour of the defendants. The plai- 
ntiffs can have no relief in respect of the statutory tenancy in favour of 
the defendants which came into operation on and from the date of vesting. 
11. The above question came up also before a Division Bench of 
the Petna High Court in (4) Shivashanker Singh v. Raghubansh Singh, 
reperted in AIR 1967 Pat, 172. In the said case a widow having limited 
estate had alienated by way of a lease before the vesting of intermediary 
interests under Bihar Land Reforms Act, 1950. After the vesting certain 
persons claiming to be reversioners of the last male holder of the prope- 
rty had instituted a suit impugning the said transfer by the widow. The 
Division Bench of the Patna High Court while allowing the appeal at the 
instance of the defendants, inter alia, held that the suit was not maintain- 
able at the instance of the reversioners even during the life time of the 
widow which had alienated the property in question. Their Lordships 
observed that :— i 
“This position is inevitable on account of the consequence flowing 
from the enforcement of the Bihar Land Reforms Act and the wiping 
out of the interest of the proprietor in the estate. Whosoever was in 
possession of the land on the date of vesting will be the tenant under 
the State and any other person will cease to have any interest therein. 
In that view of the matter, the contention of learned counsel is bound 
_ to prevail against the maintainability of the present suit by the rever- 
sionary heirs.” 
Their Lordships also had observed that the defendants Nos. 2 and 3 who 
were the alienees were in possession at the date of vesting. In that view, 
the suit property could not be retained by the transferrer or the reversio- 
ners under section 6 of the Bihar Land Reforms Act. Neither the widow 
could maintain the suit for recovery of possession after vesting nor the 
reversioners could maintain such a suit, the right of possession and title 
to such land having been satutorily lost. I respectfully agree with the 
above statement of law and applying the same reasoning, I would hold 
that the plaintiff, who claimed to be reversioners of Aswini, son of Nara- 
yani, was no longer entitiled to the reliefs prayed for in the instant suit. 


— 
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12. I accordingly allow this appeal, set aside the Meen and’ 


decree of the lower appellate Court and restore those of the trial Court. 
There will be no order as to costs. 


P.R. 
[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Manash Nath Roy 
Decision : December 24, 1975 
Jayantibhai G. Patel... es oe ... Petitioner - 
Versus 
Union of India & ors. =o a Respondents* 


- Constitution of India, Article 226 Mandamus Discretionary reme- 
dy —Interlocutory application for interim reliefs—Injunction—Matters to be 
taken into consideration before granting such relief—Judgment ofa single - 
Judge— Effect thereof on some other Judge of the same High Court. 

- By an order dated 8. 4,74 made under section 3 (1) of the Conservation of 
Foreign Exchange and Prevention of Smuggling Activities Act 1974, the petitioner was - 
directed to be detained, By another order bearing the same date, a further direction 
was given that while on detention, the petitioner shall be treated as Division II under 
trial prisoner under the West Bengal Jail Code. Against the said orders, the petitioner 
moved a writ petition.and obtained a Rule. Thereafter the petitioner presented an -> 
interlocutory application for some interim relief -wıth notice to Respondents. In this’ 
application the petitioner prayed for an Interim order directing the Respondents to. 
classify the petitioner as a Division I (Group C) under-trial prisioner tiJl he is released 


and further to eee facilities for family and legal interviews in accordance 
with law, 


This application was opposed by the Respondents. Their principle contention 
was that when the Rule itself was not maintainable, the relief that the petitioner asked 
for in his interlocutory application, should not be granted. It was further submitted 
by the Respondents that the petitioner on the self-same cause of action, moved the 
High Court for a writ of Habeas Corpus in Criminal Miscellaneous case no, 1008 of 
1975 which had since been dismissed and-therefore this application is barred. They 
further submitted that the petitioner had suppressed even this fact in his present appli- 
cation and that on ground alone, apart from other grounds, no rener cither in the main 
Rule or in the present application should bo granted. 

HELD: It cannot be a matter of dispute that the judgment of a learned single 
Judge of co-ordinate jurisdiction is binding upon another learned Judge of. the same 
High Court: . 

On comparision of the pleadings and the decision in the Criminal Miscellan- 
eous case referred to above, and the pleadings in the instant case, it appears that the 
present proceedings would not be barred by reajudicata or the principles analogous the- 
reto. Therefore the present writ application is maintainable.But in view of the pleading in 
tho instant case and in view of the objections as raised, it has to be determined whether 
and how far the prayers of the petitioner can be entertained. Considering the question 
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from that view-point it- appears that the only prayer in the writ petition which 
would be open and available for consideration is prayer (c),wherein the petitioner has 
asked for a writ of Mandamus for classifying him or giving him the Status of Division 
I (Group C) under-trial prisoner and in prayer (i) he prayed for an order for classifying 
him as Division I (Group C) under trial prisoner and that too on the basis of the provi- 
sions of Rule 617B of the Jail Code. 

But the interim order as sought for cannot be granted at this stage or in such an 
interlocutory proceeding inasmuch as.that would amount to or have the effect of makings 
the Rule absolute even without hearing the matter on merits. The. power to grant 
injunction should be very cautiously exercised, and such order of injunction at the 
interlocutory stage, unless by consent, should not be granted because in that case it 
would virtually have the effect of having the Rule made absolute. Further in respect 
of such matters, the conduct of the petitioner should also be clean aod in his petition 
he must disclose all relevant and material facts. So far as the instant case is concerned, 

petitioner is guilty of laches as he did not disclose the relevant facts regarding the 
aforesaid Criminal Miscellaneous case and the relevant orders made therein. This con- 
duct of the petitioner also is not bonafide. The relief to be given by way of Mandamus 
being discretionary, may be refused’ ultimately as the petitioner is guilty of such 
Jaches and in that view of the matter the order which is prayed for now may 
prejudge the entire issue. Furthermore, the infringement as alleged is only ofa techni- 
cal nature and of a temporary character and on that view also, the writ asked for may 
not ultimately he granted and more so when there cannot be any doubt as to the juris- 
dictional competenty of the Respondents to make the orders in question. In these 
circumstances the prayer as made for the interim relief cannot be entertained at this 
stage and as such the application is liable to be rejected and an order to that eect was 
accordingly- mado. 

Cases referred to : 

R (2). Vasudey Parasram Samtani v. State of West Bengal, an ennrenored 
- decision dated 20.1.75 by A.K. Janah J. in CR no. 7768(w): 
of 1974 
: (2) Jagadish Lal-y. Director of Rationing, AIR 1952 Cal 471 
(3) Jayantibhai G. Patel v. State of West Bengal, an i porie decis- 
- sion in Cr. Misc case no. 1008 of 1975 i 
(4) State of Orissa v. Madan Gopal Rungta, AIR 1952 SC 12 
(5) Bengal Immunity Co. Ltd. v. State of Bihar, AIR 1966 SC 661 
(6) Election Commission, ses vy. Saka Venkata Rao, AIR 1953 
; SC 210 
. (7) Samarth Transport Co. (P) Ltd. v. R.T.A , Nagpur AIR 1961 SC 93 
(8) Sixth Income-tax officer y. K. Y. Pillaiah & si aR 1961- 
SC 260 ; 
- (9) Shankar Ramchandra‘ Abhyankar vy. Peg ee Bapat, 
AIR 1970,SC 1 
(10) Ghulam Sarwar v. Union of India, AIR 1967 SC 1335 
- (HI) Praga Tools Corpn. v. D C. V.. Imanual, one 1979 SC 1306 
Nivanarajan Gooptu and Pulak Ranjan Mondal . ... forthe Petitioner 
Somendra Chandra Bose and S. Banerjee... |. oo Responds no. I 
Provat Kumar Sengupta and Samarjit Gupta bes ... Respondent no. 6 
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The judgment of the Court was as follows :— 


By order No. 1135 H.S. (C) dated 8th April, 1974 issued in 
exercise of powers conferred by section 3 (1) of the Conservation of 
Foreign Exchange and Prevention of Smuggling Activities Act, 1974 
(hereinafter referred to as the said Act), the petitioner was directed to 
be detained and thereafter by another order of that date bearing No. 1136 
HS (C) it has further been directed that while on detention, the petitioner 
shall be treated as Division II undertrial prisoner under the West Bengal 
Jail Code. Against the said orders amongst others, the petitioner on 5th 
December 1975 moved and obtained the Rule. At the time of issuing 
the said Rule, which was made returnable within ten weeks, it was direc- 
ted that although no interim order was issued at that stage, the petitioner 
would be entitled to renew the prayer for necessary interim orders on 
that application with notice to the Respondent No. 4 viz., the Superinten- 
dent, Presidency Jail. It appears from the affidavit of service filed in 
Court that service on the said Respondent No. 4 has been duly made. 


2. The petitioner has renewed his prayer for adinterim orders not 
in termrs of prayer (j) of the petition but in terms of prayer (i) of the 
same which is to the following effect :— 

“(i) Injunction ordering the Respondents and / or each one of 
them to classify the petitioner as a Division I (Group C) undertrial 
prisoner till the petitioner is released and/or set at liberty and to grant 
him all facilities for family and / or legal interviews twice a week in 
accordance with law”. 


3. In support of his contentions Mr. Gooptu submitted with ref- 
erence to the statements contained in the petition, about the social status, 
financial and educational qualification and also the way of life to which 
the petitioner is used to. Those statements do get support from the 
Statements in paragraphs !, 2,3 and 5 of the petition. That apart, with 
reference to the statements contained in paragraph 6 of the petition, it 
was also contended that the petitioner has several other ailments and he 
is also accustomed to special diet of a particular kind and requires cons- 
tant care and attention. It has been alleged that the petitioner is not 
getting such diet and in fact he is now detained with the convicted crimi- 
nals and has been kept in sub-human conditions and environments. With 
reference to the provisions of Rule 617B of the Jail Code, which are to 
the following effect . 


“Undertrial prisoners shall be divided into two Divisions, viz, 
Division } undertrial and Division II undertrial. Division I undert- 
rial shall include all undertial prisoners who by social status, education 
and habit.of life have been accustomed to a superior mode of living. 
Division I under-trial shall also include persons who have been arrest- 
ed for offences in connection with political or democratic (including 
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working class or peasant) movements provided that they have not been 
arrested for— 
(a) offénces involving elements of cruelty or moral degradation ; or 
(b) offences involving serious or premeditated violence ; or 
(c) serious offences against property ; or 
(d) offences relating to the possession of explosives, firearms and 
other dangerous weapons with the object of committing an offence or of 
enabling an offence to be committed: or ` 
(e) offences involving the illegal acquisition, storage or movement 
of an essential commodity, or other acts which impede, delay or restrict, 
except in furtherance of an industrial dispute as defined in the Industrial 
Disputes Act, 1947— 
(i) any work or operation, or 
(ii) any means of transport or locomotion, necessary for the prod- 
uction, procurement, supply of distribution of any essential commodity. 
Explanation.—In this rule “Essential commodity” has the same 
meaning as defined in section 2 (1) of the West Bengal Security Act, 1950 
(f) Offences involving acts which injuriously affect whether by 
impairing the efficiency or impeding the working of anything or in any 
other manner whatsoever or cause damage to— 
(i) any building, vehicle, machinery, apparatus or other property 
used or intended to be used,for the purpose of Government or any local 
authority ; 


(ii) any railway, rolling stock of a railway or tramway or any vessel 
or aircraft ; 

(iii) any building or other property used in connection with the 
production, distribution or supply of any esseutial commodity, any sewage 
works, mine or factory ; | 

(ff) offences relating to contempt of Court : 

(g) offences involving abetment or incitement of offences falling 
within paragraphs a), (b), (c), (d), (e), (f) or (ff) above. 

All other undertrial prisoners shall be included in Division IE under- 
trial, 

Subject to any general or special order of the State Government, the 
classification of undertrial prisoners shall be done by trying courts with 
the approval. 

(i) in Calcutta, of the Chief Presidency Mazistrate ; 

(ii) elsewhere, of the District Magistrate. l 

Such approval will not be necessary when orders on classification 
are passed by the High Court or Courts of Session. 
it was submitted that in view of his social status, financial conditions, the 
educational qualifications and habit of living and more particularly in 
view of his health, the petitioner should be allowed amenities applicable 
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to Division I (Group °C’) undertrial prisoner. In reply to the arguments 
of the learned Advocate appearing for the Respondent Nos. 2—6, that in 
view of the provisions of section 5 of the said Act which deals with the 
power to regulate place and conditions of detention, Mr. Gooptu conten- 
ded that since on the date of the issue of the impugned orders, there was 
no specification in terms of section 5 (a) of the said Act, so the provisions 
of the Jail Code would hold good and would have application and the 
more so when the order of detention specifically mentions those provisions. 
At that stage Mr. Bose appearing for the Respondent No. | produced the 
West Bengal Conservation of Foreign Exchange and Prevention of 
Smuggling Activities Order,1975 framed under section 5 (a) of the said Act, 
The said order specifies the places where and the conditions under which 
persons in respect of whom detention orders have been made under the 
said Act, shall be liable to be detained. The said order in clause 3 has pre- 
scribed that every Central Jail, Special Jail, District or Subsidiary Jail in 
West Bengal shall be a place where any person, in respect of whom a 
detention order has been made, shall be liable to be removed and detained 
and clause 4 of the same provides that | 

(1) a person served with a detention order shall receive the treat- 
ment accorded to a Division II undertrial prisoner as provided in the West 
Bengal Jail Code save as otherwise mentioned in the order and (2) a person 
served with a detention order shall for the purposes of discipline and treat- 
ment, be subject to such provisions of the West Bengal Jail Code as appli- 
es toa Division [I undertrial prisoner and are not inconsistent with this 
order or any other special orders made by Government in that behalf. The 
said order admittedly was made on 29th November, 1975 and relying on that 
Mr. Gooptu contended that as such, the same has no application in the 
instant case as the impugned orders were passed on 8th April,1975 i.e. long 
prior to the making of the said order. He in short submitted that since the 
said order is of a subsequent date than that of the impugned orders and 
has no retrospective effect or operation, so the provisions of the Jail Code, 
as mentioned, should apply and as such, because of the said special feat- 
ures, the petitioner would be entitled, to the Division and other amenities 
as prayed for. Prior to the making of the said order, a matter like the 
present one, came up for consideration before this Courtin the case of- 
(1) Vashudev Parasram Samtani y. State of West Bengal & ors. (Civil Rule 
No. 7768 (W) of 1974) before A. K. Janah J. and His Lordship, by the 
order dated 20th January 1975, On consideration of the provisions of Rule 
617 B of the West Bengal Jail Code, allowed the application in part and 
directed the Respondents therein to place and consider the petitioner in 
that Rule asa Division I (Group C) undertrial prisoner. Mr. Gooptu 
has submitted that when such an order has been made, the same is-binding 
on me. There cannot be any dispute about the fact that the judgment 
of a learned Single Judge of co-ordinate jurisdiction is binding on another 
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learned Judge of the same High Court. This view finds support from the 
case Of (2) Jagadish Lal v. Director of Rationing, AIR 1975 Calcutta 471. 
Thus, I shall have no other alternative but to hold that the determination 
of A.K. Janah J. is also binding on me and the more so when the 
same hes also been made practically on theself same grounds and 
facts, if the petitioner succeeds in other points as raised by ‘the Res- 
pondents and more particularly òn the points as noted hereafter. Mr. 
Goopta has of course mentioned further that the said determination of 
A.K. Janah J. has also reached finality as the Respondent, State of West 
Bengal took an appeal, being FMA No. 884 of 1975 and in the said 
appeal, they made an application for stay of operation of the said order 
of A.K. Janah J. but have not ultimately succeeded in having such order 
as ultimately by order dated 23rd June 1975, the said application has been 
disposed of by making no order onthe same. From a reference to the 
records of the said FMA 884 of 1975 it further appears that liberty has 
however been given to the appellants to file fresh application for stay or 
modification of the interim order. 


4. Mr. Bose, appearing for pre Respondent No. 1, submitted that 
the Rule in which the order of injanction is being asked for, is itself not 
maintainable, as admittedly, the petitioner on the self same cause of 
action moved this Court for a writ of Habeas Corpus, (3) (Criminal Misc- 
ellaneous Case No. 1008 of 1975) which has not only been dismissed but 
an application for releasing the petitioner on bail has also been rejected. 
He further contended that in view of that and in view of the further 
fact that in that proceeding no prayer was made for classification, (as 
made in this Rule), the prayers as made are not also available to the peti- 
tioner. Mr. Bose further submitted that the aforesaid facts, which inci- 
dentally, are very material and relevant have been suppressed by the 
petitioner and for that alone apart from the other grounds as urged, no 
order in the Rule and consequently in aid of that, in this application, 


_should be made. Mr. Goopta could not dispute the facts as mentioned 


by Mr. Bose but contended that the reliefs in the two proceedings will 
have to be considered. Hesubmitted that the prayers in this proceeding 
are distinct and different from those in the said Habeas Corpus procee- 
ding before the Division Bench. He submitted further that in the said 
Habeas Corpus proceeding the petitioner has asked for his release, where- 
as in this proceeding he has asked for writs of Mandamus, consequential 
declaration on that basis and a writ of Certiorari. He submitted that in 
any event the present Rule will not be barred in its entirety or in respect 
of allthe prayers because of the earlier Habeas Corpus application, as 
the petitioner would be entitled to maintain this petition, on the basis of 
the submissions as made, at least in respect of prayer (c) which isto the 
following effect :— l 
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“(c) A writ of and / or writ in the nature of Mandamus do issue: 
commanding and / or directing the Respondents and / or each one of 
them to act according to law by granting and/ or classifying the 
petitioner the status ofa Group ‘C, Division I. undertrial prisoner,, 
till the petitioner is released and / or set at liberty ; 

and in fact he made it clear that if necessary, he would withdraw all the 
other prayers of the petition viz., prayers (a), (b), (d) and (e). 

5. The power of the High Court to issue the writs under Article, 
226, as has been observed in the cases of (4) The State of Orissa v. Madan 
Gopal Rungta, AIR 1952 SC 12 and (5) Bengal Immunity Co. Ltd. v. State 
of Bihar & Ors., AIR 1955 SC 661, can be exercised ' for enforcement of 
(a) fundamental rights and as well as (b) non- fundamental or ordinary 
legal rights. The words “for any other purpose”? in the concluding 
portion of Article 226 would in view of the determination in (6) Election 
Commision, India v. Saka Venkata Rao. AIR 1953 SC 210, mean a pur- 
pose for which any ofthe writs could, according to well established 
principles be issued. Article 226 itself has two parts. In terms of the 
‘determination in the case of (7) Samarth Transport Co. (P) Ltd. v. Regional 
Transport Authority, Nagpur, AIR 1961 SC 93, under the first’: part 
å writ may be issued only after a decision that the aggrieved party has a 
fundamental right and that the same has been infringed dnd under the’ 
second part, such writs can be issued only after a finding that the aggrieved 
party has a legal right which entitles him to any of the writs and that such- 
right has been infringed. 

The question in the instant case would be whether the earlier procee- 
dings in the said (3) Criminal Miscellaneous Case No. 1008 of 1975 (Jayanti- 
bhai G. Patel v. The State of West Bengal & Ors) wherein a Division 
Bench of this Court has held the self same order of detention passed by 
the detaining authority as valid and the satisfaction reached by them was 
bonafide and thus rejected the application in question on merits, would 
operate as a bar onthe petitioner’s right to mention this application and: 
the petition in the main Rule. The Supreme Court has held in the case of. 
(8) The Sixth Income-tax Officer v. K. Y. Pillaiah & Sons., AIR 1968 SC 
260 that when a question has been agitated before the High Courtin other 
jurisdiction such question cannot be reagitated in a petition under Article 
226 of the Constitution of India. Such determination has ofcourse been 
made in connection with a reference under the Indian Income Tax Act. 
The same view has also been expressed in the case of (9) Shankar Ram- 
chandra Abhyankar v. Krishnaji Dattatraya Bapat, AIR 1970 SC 1 with 
reference to a revisional application under the Code of Civil Procedure, 
Habeas Corpus as has been found in the case of (10) Ghulan Sarwar v. 
Union of India, AIR 1967 SC 1335, isa writ in the nature of an order 
calling upon the person who has detained another to produce the latter 
before the Court in order to let the Court know on what! ground he has 
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been confined and to set him free if there is no legal jurisdiction for the 
imprisonment. Mandamus on the other hand literally means a command 
which is issued to direct any person, Corporation, inferior Court ot 
Government, requiring him or them to do some particular thing therein 
specified which as has been found in (11) Praga Tools Corpn. v. C. V. 
Imanual & Ors., AIR 1969 SC-1306, appertains to his or their office and is 
in the nature of public duty. 


6. In this case from the determination as made in the said Crimi- 
nal Miscellaneous case on tbe pleadings therein, the pleadings in the 
instant case and the prayers made therein, I find that the present proceed- 
ing would not be barred by resjudicata or principles analogous thereto 
as the scope in the said application for Habeas Corpus was limited or 
restricted only to the issue of a writ in the nature of an order calling upon 
the person who has detained another to produce the latter before the 
Court, in order to let the Court know on what grounds he has been con- 
fined and to set-him-free if there was no legal jurisdiction for the impri- 
sonment. Although the application would be maintainable, in view of 
the pleadings -of the petitioner in the instant case and in view of the 
objections as raised, it will have to be determined whether and how’ far 
the prayers in the case can be entertained. In this matter, the following 
notifications will have to be considered :— l 

(i) GSR 1454 dated 3rd November, 1962 

(ii) Notification dated 16th November, 1974 issued in exercise of 

powers conferred by Article 359(1) of the Constitution of India. 

(iii) GSR 694 (E)'dated 23rd December, 1974 - 

(iv) GSR 353 (E) dated 26th June, 1975 i 

(v) GSR 361 (E) dated 27th June, 1975 > 
and considering the said notifications and applying them to the facts of 
the instant case, Iam ofthe view-that althogh the petition is maintain- 
able but tbe only prayer of the petitioner, which can be considered or 
agitated now is prayer (c), wherein the petitioner has asked for a writ of 
Mandamus for. classifying him or giving him the status of Division I 
(Group “C”) undertrial prisoner. -The petitioner in_ prayer (i), as stated 
hereinbefore, has prayed for an order for classifying him as Division 
I (Group “C”) undertrial prisoner and that too-on the basis of the 
provisions of Rule 617B of the Jail Code. 

In my view, such an order in aid of the available prayer in prayer 
(c) cannot be made at this stage or in.this interlocutory. proceeding as 
that would mean or have the effect-of making the Rule absolute 
even without hearing the matter ‘on merits. The power to grant 
injunctian should be very cautiously exercised and such order of injunction 
at the interlocutory stage, unless by consent, should not~be-issued, which- 
would virtually and effectively have thé effect‘of-having the Rule made 
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absolute. Iam also of the view that in respect of matters like this, the 
conduct of the petitioner should also be very clean and in a petition he 
must disclose all the relevant and material facts. A writ of Mandamus 
being controlled by equitable principles can be issued only in favour 
of a person who comes to Court with clean hands and is not guilty of 
such laches like suppression of material. facts and furthermore has not 
made the application for an indirect purpose. Here in the instant case, the 
petitioner is admittedly guilty of laches inasmuch as he has not disclosed 
the facts regading the said CJiminal Miscellancous case and the different 
orders made therein. This conduct of the-petitianer is also not bonfide. 
The relief by way of Mandamus, which is discritionary and is not of ‘cou- 
rse or of right’ may in the instant case be refused ultimately as the petiti- 
oner is guilty of such laches and in that view of the matter the order 
which is prayed for now, in aid of the prayers in the petition, if made. 
would be-an act of prejudging the entire issue, Furthermore, the infringe-, 
ment alleged is only of a technical nature and of a temporary character 
and on that view also, the writ may be ultimately refused and the more 
so when there cannot be any doubt as to the jurisdiction of the Respon- 
dents to pass the orders in question. I am further of the view that the 
facts of the case where A.K. Janah J. has made his determination, are 
distinguishable from the facts of this case as in the case before His Lor- 
dship such points regarding the effect of suppression of material facts and 
so also the effect of making an interlocutory order in the mandatory from 
in the present case were not raised. l 

In view of the above, I am of the view that the prayer as made can- 
not be entertained now and as such the application should be rejected and 
I order accordingly. There will however be no order as to costs. 

N.CS. 


[CRIMINAL APPELLATE JURISDICTION] 
` Before Mr. Justice Parimal Kumar Chanda and 
l Mr. Justice Sudhamay Basu 
Decision ; September 29, 1975 
Abul Azad sis ain = a ... Appellant 
Versus 
The State ses .. Respondent* 
Criminal Procedure Code (Act II of 1974) Sec. 428— Benefit of ‘set- 
off’ under— Whether such benefit is ayailable to a person convicted and 
sentenced to imprisonment for life—sec. 57 of Indian Penal Court—Limi- 
tation and scope of— Interpretation. 


“Criminal Appeal No. 2 of 1968 
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The principal question in the instant case is whether the benefit of section 428 
Criminal Procedure Code will be available to a person sentenced to imprisonment for 
life inasmuch as the section mentions ‘set off’ against the ‘term of imprisonment” impo- 
sed on a convicted person. 

. HELD: Inspite of the distinction being maintained between the expression 
“imprisonment for life’? and the expression “imprisonment for a term”, the Parliament 
bas not chosen to include “imprisonment for life” within the ambit of section 428 of the 
Code of Criminal Procedure. Section 57 of the Indian Penal Code is limited in scope 
and cannot be held to muke ‘life imprisonment’ equivalent to imprisonment for 20 years 
for all purposes. In that view of the matter there seems to be nothing which would 
entitle a person convicted and sentenced to life imprisonment to be entitled to the bene- 
_fit of “set off’ Jn terms of the provisions of section 428 of the Code. 


Cases referred to: 


(1) Boncher Pierre Andre y. Superintendent, Central Jail Tihar, New 
Delhi, AIR 1975 SC 164 

(2) Hardey Singh v. State of Punjab, AIR 1975 SC 179 

(3) Suprobhat Bose v. The State, 1975 (2) CLJ 83 

(4) G. V. Godse v. State of Maharastra, AIR 1961 SC 600 


Satyendra Nath Dey . ia .. for the State 
Deva Prasad Chaudhurl +S Aics Curiae 


The judgment of the Court was as follies — 


Basu J: This is a petition from jail by one Abul Azad who was. 
sentenced to imprisonment for life under section 302 I. P. C. on the 10th 
January, 1968, It is for setting off the period of detention undergone by 
him during investigation and trial in accordance with the section 428 of 
the Code of Criminal Procedure, 1973. - 


2. The Supreme Court in the case of (1) B. P. Andre v, The Superi- 
ntendent, Central Jail Tihar, New Delhi and another reported in AIR 
1975 SC 164 held that where the accused has been convicted and is still 
serving his sentence, at the date when the New Code of Criminal Proc- 
edure came into force, Section 428 could apply and the connected person 
would be entitled to claim set off in terms thereof. In another decision; 
(2) Hardey Singh v. The State of Punjab, reported in AIR 1975 SC 179 
the Supreme Court allowed the appeal” in part and at the same time 
held that the appellant was entitled to get a set off or adjustment under 
section 428 Cr. P.C. of the period, if, any during which he remained in jail 
as an under-trial prisoner. Those two cases clearly decided that even in 
case of convictions made before the new Criminal Procedure Code came 
into existence the set off in terms of Section 428 would be available. In 
the case of (3) Suprobhat Bose v. The State reported in 1975 (2) CLJ 83, 
this Court held that such relief could be given by the Court ona petition 
from jail in the exercise of its inherent powers in appropriate cases. 

3. In the instant case the principle question to be decided is wheth- 
er the benefit of section 428 Cr. P'C. may be available to a person 
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sentenced to imprisonment for life inasmuch as the section mentions set 
off against “term of imprisonment” imposed on a convicted person. 


Section 428 of the Code of Criminal Procedure, 1973 is as follows : 

“Where an accused person has, on conviction, been sentenced to 
imprisonment for a term, the period of detention, if any, undergone 
by him during the investigation, inquiry or trial of the same case and 
before the date of such conviction shall be set off against the term 
of imprisonment imposed on him on such conviction, and the 
liability of such person to undergo imprisonment on such cbnviction 
shall be restricted to the remainder, if any, of the term of imprison- 
ment imposed on him”. 


4. Mr. Dey appeared for the State and Mr. Debu Chowdhury assi- 
sted the Court as amicus curiae. The matter was discussed at some length 
at the Bar. It may be noted that unlike remission which occurs in the 
case of a ‘sentence’ what is mentioned in the section is a set off against 
‘the term of imprisonment’. Perusal of the Criminal Procedure Code 
would inidcate that a distinction has been made between ‘imprisonment 
for life’ and “a term of imprisonment”. Section 418 (1) mentions ‘where 
the accused is sentenced to imprisonment for life or to imprisonment for 
a term......... Section 426 again makes provisions separately as to escape 
conviction the case of imprisonment for life and when a sentence of impri- 
sonment is fora term. Again, section 433 which confers power upon 
appropriate government to commute sentence separately mentions in sub- 
clause (B) ‘a sentence of imprisonment for life, imprisonment fora term 
not exceeding 14 years or fine’. : 


‘8. Now, Section 57 IPC provides that in calculating fractions of 
terms of imprisonment. imprisonment for life shall be reckoned as equi- 
valent . imprisonment for 20 years. Does Section 428 Cr. P. C. involve 
calculations contemplated by section 57 IPC ? Can section 57 of the Indian 
Penal Code be so construed that it would make possible a reading of 
section 428 of the Code of Criminal Procedure so that for all practical 
purposes an imprisonment for life can be equated to imprisoment for 20 
years ? In this connection one would recall the case of (4) G. V. Godse 
v. The: State of Maharastra, reported in AIR 1961 SC 600 in which it 
was specifically held by the Supreme Court that there is no provision of 
law whereunder a sentence for life imprisonment, without any formal 
remission by appropriaté government, can be automatically treated as 
one for a definite period. Section 57 does not say that transportation for 
life shall be deemed to be transportation for 20 years for all purposes nor 
does the amended section which substitutes the words “imprisonment 
for life”: “for transportation for life’? enables drawing of any such all 
embracing fiction. Sentence of transportation for life or imprisonment 
for life must prima facie, be treated_as a. transportation or imprisonment 
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for whole of the remaining period of the convicted persons natural life. 
In the case of (5) Pandit Kishori Lal v. The King Emperor, reported in 72 
Indian Appeal page 10 it was so held by the Privy Council that a life 
sentence must not in all cases be treated as one of not more than 20 years 
or that the convict was necessarily entitled to remission. Several 
other decisions of different courts also held the same view. 


6. In the face of the uniform distinction maintained between a term of 
imprisonment and a sentence for imprisoment for life it would be-obviously 
impermissible to include life imprisonment within the expression ‘terms 
of imprisonment mentioned in section 428”. There is no doubt that 
under the old Code the matter was concluded by the decision in Godse’s 
case. A point was mooted at the Bar that inspite of the clear provisions 
in the Criminal. Procedure Code and the Penal Code since the Supreme 
Court searched for other provisions in the Jail Code of Maharastra etc 
should this Court not look into the statutory rules framed under the Pri- 
sons Act and the Jail Code in West Bengal and see if in the local context 
a life sentence can be taken to be equivalent to an imprisonment for 20 
years. Mr. Dey appearing for the State placed different provisions of 
the Jail Code and pointed out how the cases of the prisoners suffering im- 
prisonment for life are to be reviewed at the end of 10, 14th and 20th 
year. Mr. Dey pointed out that under Rule 591, sub-rule 29 of the 
West Bengal Jail Code even at the end of the 20 years the prisoner without 
the order from the government could not claim to be set free. The 
Rule 531 (29) is as follows : 

“Every case in which a convict, who has not received the benefit 
of any of the foregoing rules, is about to complete a period of 20 years 
of continued detention including remission earned, if any, shall be submi- 

tted three montns before such completion by the Superintendent of the 
Jailin which the convict is for the time being detained, through the 
Inspector-General, for orders of the State Government. If ‘the convict’s 
jail records during the last three years of his detentions are found to 
be satisfactory the State Government may remit the remainder of his sente- 
nce”. -There seems to be no warrant for thinking that in terms of the Prisons 
Act or the Jail Code life imprisonment may be considered to be equivalent 
to a sentence of imprisonment for 20 years under the laws of this State. 
For the purpose of remission and for certain other Calculations for 
fraction of term of punishment, such as, in Section 511 IPC and Section 
116, life imprisonment should be reckoned as equivalent to 20 years. 
Section 55 of the Penal Code, of course, empowers the approptiate govern- 
ment fo commute sentence of imprisonment for life for a term not exceed- 
ing 14 years. : 
7. It therefore, emerges that inspite of a distinction being main- 
tained between “imprisonment for.life” and “imprisonment for a term” 
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the Parliament has not chosen to include imprisonment for life within the 
ambit of Section 428 Cr. P. C. Section 57 of the Indian Penal Code is 
limited in its scope and cannot be held to make life imprisonment equiva- 
lent to imprisonment for 20 years for all purposes. In that view of the 
matter there seems to be nothing which would entitle a person convicted 
and sentenced to life imprisonment to be entitled to the benefit of set off 
in terms of the provisions of section 428. ) 

8. At the same time, the Court takes into consideration the fact 
that in most cases of imprisonment for life, if not in all cases, the 
Government either commutes a sentence of imprisonment for life and/or 
confers remissions of sentence. In such cases imprisonment of life is 
reduced to imprisonment for a term. There is no reason why in such 
cases those convicted with a sentence of life imprisonment should not be 
entitled to the benefit of the set off mentioned in Section 428. 

9, In the circumstances, the application is rejected but the Court holds 
the view that the prisoner would be entitled to set off the period of deten- 
tion undergone by him during investigation, enquiry or trial before the 
date of conviction against the term imprisonment to which it may be 
reduced if he is conferred any remission by the government and/or if the 
sentence of imprisonment for life is commuted. The prisoner may be 
informed through the Superintendent of Jail where he is detained. 

Chanda J. I agree. 

S: Py. E: 


[SPECIAL JURISDICTION] 


Before Mr. Justice Purna Chandra Barooah and 
È © Mr. Justice Hirendra Nath Sen 
f Decision : December, 5, 1975 
Purna Chandra Sarkar & ors. pe as se Applicants 
Versus 
Nilratan Biswas & ors. ies ...opposite Parties™ 


Contempt of Courts Act (70 of 1971), Sec 19 (1) & O Agee ite: 
locutory application in appeal—Issue of contempt Rule, whether appealable 
—Exercise of power under Sec. 19(2)—Interpretation. 


For an alleged violation of an order made in Civil Revision Case no. 2277 of 
1975, a contempt Rule was issued by the trial court and against the said order issuing 
the Rule an appeal was thereafter preferred by the alleged contemptnors. The present 
was application was filed by the alleged contemptnors in connection with the appeal 
under section 19 (2) of the Contempt of Courts Act 1971 praying for a Rule on the 
other side to show cause why, pending the hearing of the aforesaid appeal, all further 
proceedings in the contempt Rule should not be stayed. 

_* Application in connection with F. M. A. T. no. a of 1974 with 
C.R. nos. 3383 of 1975 and 2277 of 1975. 
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It was contended that the order made by High Court issuing a Rule for contempt 
would be appealable under section 191) of the Contempt of Courts Act. 


HELD: By issuing the contempt Rule, the High Court merely has decided to 
scrutinise the allegations made in the contempt application in order to determine whe- 
ther or not there is any necessity to initiate any contempt proceeding or, in otherwords, 
whether the High Court will_exercise its jurisdiction to punish for contempt. Till the 
High Court decides to exercise its jurisdiction to punish for contempt under the Contem- 
pt of Courts Act. no question of any appeal under section 19 (1) would arise. That 
being the position, the instant application is misconcived. 

Dilip Kumar Datta and Nirmal Kumar Ghosal... ` ... for the petitioner 
Sourendra Prosad Ghosh for the opposite parties 

The Judgment of the Court ¥ Was 8s follows : — 

‘By order dated September 10, 1975 our learned brother P.K. Ban- 
erjee J. issued a Rule‘Nisi on the petitioners in this application to show 
cause why they should not be punished for contempt for having violated 
an order passed by the learned Judge on July 1, 1975 in Civil Revision 
Case No. 2277 of 1975. The present application has been filed by the 
alleged contemner-respondents purportedly under section 19 (2) of the 
Contempt of Courts Act, 1971 praying fora Ruie on the opposite parties 
to show cause why, pending the hearing of the appeal, which has 
been filed by the said contemner-respondents against the order of P.K. 
Banerjee J. issuing the Rule Nisi, all further proceedings in the Contempt 
Rule should not be stayed. 

2. According to Mr. Datta, appearing on behalf of the contemner- 
respondents, an order passed by the Higb Court issuing a Rule for cont- 
empt is appealable under section 19 (1)of the Contempt of Courts Act 
because an order of the High Court issuing a Rule Nisi and drawing up 
& proceeding for contempt is an order passed inthe exercise of its juris- 
diction to punish for contempt. 

3. Weare unable to agree with the submission of Mr. Datta. By 
issuing the Rule Nisi the High Court merely called upon the contemner- 
respondents to appear before the Court and to show cause why they 
should not bè punished for the alleged violation of the Court’s order. By 
issuing the Rule the High Court merely decided to scrutinise the allega- 
tions made in the contempt application in order to determine whether or 

not there is any necessity to initiate contempt proceeding, or in other words, 

whether the High Court will exercise its jurisdiction to punish for conte- 

mpt. Till the contemner-respondents appear before the Courtin answer 
to the Rule Nisi and show cause and the High Court passes an order 
deciding to exercise its jurisdiction to punish for contempt under the 
Contempt of Courts Act, no question of any appeal under section 19 (£) 
of the Contempt of Courts Act arises. As such the present application 
under section 19 (2) of the said Actis misconceived and is- summarily 
dismissed. ; 

S. P. T. ———— 
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[CIVIL APPELLATE JURISDICTION} ; 
Before Mr. Justice Murari Mohan Dutta and i 
Mr. Justice Ramkrishna Sharma 
Decision : October 3, 1975 


Amulya Kumar Sur TE PR sox .. Appellant 


Versus 
Dilip Kumar Sur & ors. a .. Respondents* 


West Bengal Estates -Acquisition Act 1953 (I of 1954), Sec. 2—Defl- 
nitions —Non-agricultural tenant—Effect of Act on non-agricultural tenancy 
—Incidence of : ; 

Transfer of Property Act (Act 4 of 1882), sec. 53A—Defence under, if 
and when can be taken— Unregistered agreement to permanant lease—Bar of 
sec. 107—Effect thereof—Forfeiture under sec. 114—Eguitable relief— 
Operation of law—Creation of monthly tenancy—Payment and acceptance 
of rent—Determination of such tenancy—Suit for partition of immovable 
property— Maintainability—Decree when to be passed. 


The combined effect of the definitions of the terms in clauses (i),(k),(@) and (b) of 
section 2 of the West Bengal Estates Acquisition Act 1953, is that if a piece of land 
is a Don-agricultural Jand, that is, not ordinanly used for purposes of agriculture or 
horticulture, the person who holds such land under a proprietor, a tenure-holder, a 
service tenure-holder or an under-tenure-holder, is a non-agricultural tenant. That 
being the legal position the Respondents 1(1) to 1(7) and their co-sharers are non-agri- 
cultural tenants in respect of the suit property (a jalkar). 

It is contended that a non-agricultural tenant who was notin actual possession 
of the non-agricultural land comprised within the tenancy on the date of vesting, is 
an intermediary. The contention is untenable. The difinition of the term, non-agri- 
cultural tenant does not provide that the non-agricultural tenant must also bein actual 
possession. As soon as it is found that a person is a non-agricultural tenant in respect 
of the land, he goes out of the mischief of the W-B Estates Acquisition ‘Act, not- 
withstanding the fact that he was not in actual possession and had different 
grades of tenants under him on the date of vesting. That being the legal position, 
there is no substance in the contention that as the plaintiff was not in actual possession 
of the suit property, he was an intermediary and that his interest had vested in the 
State. 

In the instant case, there is no formal document of lease but the lease was 
sought to be created by an agreement to lease (Ext. 3). An agreement to lease may 
operate as a lease when there is a present demise fact defendant no. 1 entered 
into possession of the suit property on the strength of the said agreement to lease. But 
Ext. 3 by which a permanent lease waa sought to be created is not a registered docu- 
ment and as such it is hit by the first paragraph of section 107 of the Transfer of Pro- 
perty Act, The effect of non-registration of Ext. 3 is that it is inoperative as a lease. 

The defendant can raise the defence under section 53A even if the section is 
not specifically mentioned in the written statement, provided all ingredient facts of 
the section are pleaded. One of the ingredient facts or conditions of section 53A is 
that a transferee is ready and willing to perform his part of the contract. Therefore 
in order to avail of section 53A there must be an unconditional statement in the written 
statement as to defendant’s readiness and willingness to perform his part of the contract 
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-But in the instant case, the defendant has not pleaded the ingredient facts so as to 
attract section 53A. Moreover the relief under section 53A being an equitable relief, 
defendant no, 1 having admittedly not paid rent for 3 consecutive years and having 
compelled him to realise past arrears of rent by the institution of rent suits, there is no 
equity in favour of the defendant and as such the defendant no.1 is not entitled to 
any relief under section 53A. 

` Ext. 3 does not operate asa lease. Butin view of the admitted payment and 
acceptance of rent, arelationship of landlord and tenant between the parties can be 
presumed, The presumed tenaticy or the tenancy by implication of law created by 
admitted payment and acceptance of rent is a monthly tenancy as contemplated by 
section 106 of the Transfer of Property Act. Such a monthly tenancy or lease can be 
terminated in the manner as laid down in section 106, unless there is a contract to the 
contrary, In other words, the lessor will be entitled to determine such a lease by 
serving a notice to quit. 

So far as the present case is concerned, there is no permanent lease in favour of 
the defendant no 1, but by implication of Jaw there is a subsisting monthly lease in 
his favour terminable by all the lessors. But as the said lease had not been legally 
determined, the plaintiff who had leased out his own share in the suit property to 
defendant no 1 could not be said to bein joint possession with him as 10 annas co- 
sharer in the Mokurari Mourasi interest, and as such no decree for partition can be 
passed in his favour in respect of his share. In order to get a decree for partition, all 
the co-sharers of the suit property will have to join together for the purpose of termi- 
nating the monthly lease of defendant no, 1 in accordance with section 106 of the 
Transfer of Property Act and unless such termination is effected, no decree for partition 
as claimed can be passed. 


Cases referred to : 


(1) Shibsankar Nandi y. Prabartak Sangha, AIR 1967 SC 940 
(2) Piru Charan Pal y. Minor Sunilmoy Nemo, AIR 1973 Cal 1 (FB) 
(3) Ram Kumar Das v. Jagdish Chandra Das, AIR 1952 SC 23 
(4) Indramoni Dassi v. Sm. Snehalata Datta, (1955) 59 CWN 1150 
(5) Port Canning & Land Improvement Co. Ltd. v. Katyani Debi, LR 
46 IA 279 ` aae 
N. C. Chakravortti and Monomohan Mukherjee... ` for the appellant 
Manindranath Ghose and Saurindranath Roy Choudhuri . for the respondents 
` The judgment of the Court was as follows :— 


Dutt J. This appeal is at the instance of the defendant no. 1 and 
it arises out of a suit for partition and khas possession. 

2. The property in ğuit is a tract of land known as ‘Ghostaler 
Abad’ comprising within it a jalkar, The plaintiff, since deceased, the 
predecessor-in- interest of the respondents nos. 1 (1) to 1 (7), and the defen- 
dants were co-sharers of the suit property in Mourasi Mokurari right. The 
defendant no. 1 has 10 annas share equivalent to 5/24th share and the 
respondents, including the respondents nos. I (1) to 1 (7) have 6 annas 
share equivalent to 9/24th share.in the suit property.Out of the 9/24th share, 
the plaintiff had 4/24th share. The 6 annas or the 9/24th co-sharers incl- 
uding the plaintiff, granted.a Dar Mourasi Mokurari lease to the defendant 
no. | by an unregistered agreement to lease dated March 29, 1936 at an 
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annual rent of Rs. 846-15-2 pies. Out of the amount of rent the defendant 
no l was to pay a sum of Rs, 171-15-2 pies to the superior landlords and 
pay the balance sum of Rs. 675/- to the 6 annas co-sharers including the 
plaintif in proportion to their respective shares. Clause 12 of the agree- 
ment to lease, inter alia, provided that in case of default of payment of rent 
for three consecutive years the lease would stand cancelled and the lessors 
would have the right of re-entry. It is not disputed that the defendant 
no. l has been in possession of the whole of the suit property, namely, 6 
annas share thereof by virtue of the said agreement to lease as a Dar Mou- 
rast Mokurari tenant, and 10 annas share thereof belonging to him in Mou- 
rasi Mokurari right. During the pendency of the Dar Mourasi Mokurari 
lease in favour of the defendant no. 1, the plaintiff purchased 1/24th share 
of the defendant nos.3 to 6 bya registered kobala dated September 7, 
1949. After such purchase, the plaintiff’s share became 5/24 in the Mourasi 
Mokurari interest. It was alleged by the plaintiff that the defendant no. 
1 defaulted to pay rent to him in respect of his share for three consecutive 
years, namely, from 1354 B.S. to 1357 B. S., and that, accordingly, he was 
entitled to treat the lease as cancelled and to take possession of his share 
in the Mokurari Mourasi interest along with the other co-sharers having 
4/24th share by virtue of clause 12 of the agreement to lease providing for 
the right of re-entry of the lessors in case of failure of the lessee to pay 
rent for three consecutive years. The plaintiff by the letter of his lawyer 
dated October 22, 1954 demanded khas possession of his 5/24th share 
from the defendant no. 1. It was contended by the plaintiff that the lease 
in favour of the defendant no. 1 was void and that in any event, it stood 
extinguished on the failure of the defendant no. 1 to pay rent for three 
consecutive years. It was further contended that he was entitled to treat 
the lease as non-existent and to take khas possession of his 5/24th share 
in the suit property on partition with the remaining defendants. On the 
aforesaid allegations, the plaintiff instituted the suit for khas possession 
of his share in the suit property on partition by metes and bounds, treating 
the lease of the defendant no. 1 as inoperative and void. 

3. The defendant no. 1 appellant alone contested the suit. His 
defence was that the Dar Mourasi Mokurari lease in his favour was quite 
legal and valid. The terms of the lease weré affirmed by the parties in 
a joint petition of compromise filed in Rent Suit No. 16 of 1942 of the 
4th Court of the Subordinate Judge at Alipore. It was contended that the 
plaintiff having instituted suits for rent on the basis of the lease and that. 
having realised the amounts decreed in such suits, he was precluded from 
avoiding the lease. Further, his contention was that even assuming that 
the plaintiff had the right of re-entry, the said right was not exercised in 
accordance with law. It was submitted by him that the suit for eviction 
on the ground of non-payment of rent could be avoided by payment of 
rent and, as` such, the suit was not maintainable. He was also ready and 
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willing t to pay the. amount as would ‘be directed by the Conse By an 
additional written statement,it was contended by him that the interest of 
the plaintiff in the suit property having vested in the State of West Bengal 
under the provisions of West Bengal Estates Acquisitions Act 1953, his 
claim for partition was barred, and the suit was not maintainable. 


4. The learned Subordinate Judge came to the finding that the 
lease in favour of the plaintiff not having been registered was invalid and 
inoperative in law. He overruled the contention of the defendant no. 1 
advanced at the hearing of the suit that his possession was protected by 
the doctrine of part performance of contract as embodied in section 53A 
of the Transfer of Property Act. It was held by the learned Subordinate 
Judge that in view of clause 12 in the agreement to lease, the plaintiff was 
entitled to re-enter and get khas possession of his share in the suit prope- 

- rty on partition thereof by metes and bounds. The lawyer’s notice dated 
October 22; 1954 was held by him to bea valid exercise of option of re- 
entry by the‘plaintiff. Upon the said findings, he decreed the suit in a 
preliminary form. Hence, this appeal by the defendant no. 1. 

5. Mr. N. C. Chakrabortti, learned Advocate appearing on behalf 
of the defendant no.l appellant has strenuously urged that the interest 
of the plaintiff in, the suit property having vested in the State of West 
Bengal under the provisions of the West Bengal Estates Acquisition Act, 

- 1953, the .suit was not maintainable at his instance. There can be no 
doubt that the -party who alleges the vesting of the interest of the other 
party and the non-maintainability of the suit on that ground, the onus lies 

on him to prove the same. It is contended on behalf of the appellant 
that as the plaintiff had only the rent receiving interest, he was an inter- 
mediary within the meaning of the definition of the term under section 
2(i) of the West Bengal Estates Acquisition Act. Under section 2(i) ‘‘Inter- 
mediary”” means a proprietor, tenure-holder, under-tenure-holder or any 
other intermediary above a raiyat or a non-agricultural tenant and includes 
a service tenure-holder and, in relation to mines and minerals,, includes 
a lease and a sub-lease. It thus appears from the definition that a non- 
agricultural tenant is not an intermediary. The term “non-agricultural 
tenant” has been defined in section 2(k) of the said Act as meaning a 
tenant of non-agricultural land who holds under a..proprietor, a tenure- 
holder, a service tenure-holder. or an under-tenure-holder. Under 
= section 2(j), “non-agricultural land” means land other than agricultural 
land or other than land comprised in a forest. Section 2(b) defines 
“agricultural land” as meaning land ordinarily used for purposes of agri- 
culture or horticulture and includes such land, notwithstanding that it 
may be lying fallow for the time being. | The combined effect of the 
definitions of these terms is that, if a land 48 non agricultural land, that 
is, not ordinarily used for purposes òf agriculture or horticulture, the 
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person who holds such land under a proprietor, a tenure-holder, a 
service tenure-holder or an under-tenure-holder is a non-agricultural 
tenant. 

In paragraph 5 of the written statement, it has been categorically 
stated by the defendant no. 1 that the property in suit is a jalkar for a long 
time. Itis also not disputed before us on behalf of the appellant that 
the suit property was a jalkar on the date of vesting under the said Act 
and is being used as such. There can be no doubt that ordinarily land 
comprised in a jalkar is non-agricultural unless it is included in an agricul- 
tural holding and used for agricultural purpose. It is not the case of the 
appellant that the property in suit which is a jalkar, was ever used for 
agricultural purposes; on the other hand, itis the contention of both 
parties that it is a jalkar from long before the date of _ vesting. 
In these circumstances, it must be held that the property in suitis non- 
agricultural in character. The plaintiff and his co-sharers were lessees in 
Mourasi Mokurari right in respect of the suit property, hoiding under the 
proprietor thereof. In the absence of any other evidence, prima facie it 
appears that the respondents nos. 1(1) to 1(7) who are the legal repre- 
sentatives of the plaintiff and their co-sharers are non-agricultural tenants 
in respect of the suit property. 

6. It is, however, contended by Mr. Chakrabortti that a non-agri- 
cultural tenant who was not in actual possession of the non-agricultural 
land comprised within the tenancy on the date of vesting, is also an inter- 
mediary. Weare unable to accept this contention. The definition of the 
term referred to above, does not provide that the non-agricultural 
tenant must also be in actual possession. As soon as itis found thata 
person is a non-agricultural tenant in respect of the land, he goes out of 
the mischief of the Act, notwithstanding the fact that he was not in actua? 
possession and had different grades of tenants under him on the date of 
vesting. In this connection, we may refer to a decision of the Supreme 
Court in (1) Shibsankar Nandy v. Prabartak Sangha, AIR 1967 SC 940. 
In that case, one of the questions that a came up for consideration be- 
fore the Supreme Court was, whether the respondent no. 1 was entitled to 
make an application for pre-emption under section 24 of the West Bengal 
Non-agricultural Tenancy Act, 1947. The respondent no. 1 was admi- 
ttedly notin possesssion of the land in dispute. The Supreme Court 
observed as follows : 

“Counsel however contended that the first respondent having merely 
the right to receive rent,it was an “intermediary” within the meaning of 
Act 1 of 1954, that under that Act the interests of such an intermediary 
vested in the State on the extention of that Act to Chandernagore 
and therefore the Association had no locus standi to apply for 
transfer. This contention also cannot be accepted, for an “interme- 
diary” as defined in S. 2 (i) of that Acts means “a proprietor, 
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' tenure-holder, under-tenure-holder, or any other intermediary above 
araiyat ora non-agricultural tenant and in relation to mines and 
- minerals, a lessee or a sub-lessee”. It is thus obvious that the Ist 
respondent being itself a non-agricultural tenant in respect of the 
entire land including the land in dispute it does not fall within this 
definition. Not being thus an intermediary itis impossible to say 
that its interests in the land in dispute vested in the State or that the- 
refore it was not entitled to apply under Section 24”. 
The above decision of the Supreme Court clearly laws down that even if 
on the date of vesting a non-agricultural tenant was ngt in possession of 
the land and had only the rent receiving interest, still he cannot be held to 
be an intermediary within the meaning of the definition of the term under 
section 2(i). There is thereforé, no substance in the ‘contention of Mr. 
Chakrabortti that as the plaintiff was not in actual possession of the pro- 
perty in suit, he was an intermediary and that his interest vested n the 
State. The appellant has, therefore, failed to discharge his onus as to the 
‘vesting of interest of the plgintiff in the State under the provisions of the 
West Bengal Estates Acquisition Act, 1953. 

7. The next question ‘to be considered is as to the validity of the 
lease. There is no formal document of lease but the lease was sought to 
be created by Ext. 3 which is an agreement to lease. An agreement to 
lease may operate as a lease when there is a present demise. It is not 
disputed that by virtue of Ext. 3 the defendant no. 1 took possession of the 
suit property. By Ext. 3 therefore there was a demise. Under the first 
parapraph of section 107 of the Transfer of Property Act, a lease of im- 
movable property from year to year, or for any term exceediug one year, 
or reserving an yearly rent can be made only by a registered instrument. 
Admittedly, Ext. 3 by which a permanent lease was sought to be created 
in favour of the defendant no. 1 was not registered. It is, accordingly, hit 
by the first paragraph of section 107. The effect of non-registration of 
Ext. 3 is that it is inoperative as a lease. 


8. On behalf of the defendant no. 1, it is contended that although 
Ext. 3 is inoperative as a lease on the ground of non-registration thereof, 
the possession of the defendant no. | of the suit property is protected by 
the doctrine of part performance under section 53A of the Transfer of 
Property Act. There can be ‘no doubt that in such cases section 53A 
applies, but in order to invoke the provision of section 53A, the following 
conditions are to be satisfied : 

(1) there must be a valid contract to transfer from which the terms 
necessary to constitute the transfercan be assertained with reasonable 
certainty; f 

(2) the tranferee has in part performance of the contract taken 
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possession of the property or any part thereof, or the transferee, being 
already in possession, continues in Possession in part performance of the 
contract ; 
(3) the transferee has done some act in furtherence of the contract ; 
(4) the transferee has performed or is willing to perform his part of 
the contract. 
Mr. Ghose, learned Advocate appearting on behalf of the respondents, sub- 
mits that as section 53A has not been pleaded in the written statement of 
the defendant no. 1, he is not entitled to raise the plea of the doctrine of 
part performance. In a Full Bench decision of this Court in (2) Piru Charan 
Pal v. Minor Sunilmoy Neme, AIR 1973 Cal. | (F B) it has been held that 
the defendant can raise the defence under section 53A even if the section 
is not specifically mentioned in the written statement, provided all ingridi- 
ent facts of the section are‘pleaded. One of the ingtidient facts or con- 
ditions of section 53A is that a transferee is ready and willing to perform 
his part of the contract. It has been already noticed that the case of the 
defendant no. 1 is that the lease created by Ext. 3 is quite legal and valid. 
It is not his case that although Ext. 3 is inoperative asa lease, his poss- 
ession is protected as he has performed or is willing to perform his part of 
the contract. In the sub-paragraph to paragraph 11 of the written state- 
ment, it has been stated as follows: 

“The plaintiff has not exercised the option of re-entry according 
to law assuming that he has such a right. The defendant submits that 
the suit for eviction on the ground of non-payment of rent can be av- 
oided by payment as provided in law and as such the present suit is not 
maintainable and this defendant is ready and willing to pay the 
amount as would be directed by the Court.’ 


It is clear from the above statement that a case for relief 
against foreiture under section 114 of the Transfer of Property Act has 
been sought to be made out. The said statement as to the readiness and 
willingness of the defendant no. 1 to pay the arreares of rent is not an 
unconditional statement but is a conditional one, namely, that only if the 
Court directs. In order to avail of section 53A, there must be an uncon- 
ditional statement in the written statement as to the defendant’s readiness 
and willingness to perform his part of the contract. Ia our Opinion, 
the defendant has not pleaded the ingridient facts so as to attract section 
53A. Firstly, the said statement has beea made with reference to the pro- 
vision of section 114 of the Transfer of Property Act providing for releif 
against forfeiture and secondly, the same is not an unconditional offer to 
pay the arrears of rent. Further, the relief under section 53A being an 
equitable relief, the defendant no. 1 having admittedly not paid rent to the 
plaintiff for three consecutive years and having compelled him to realise 
past arrears of rent by the institution of rent suits, in our opinion, there 
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is no ay in favour of the defendant. We would accordingly, hold that 
the defendant no. 1 is not entitled to any relief under section 53A of the 
Transfer of Property Act. 


9. The next important question is whether the plaintiff is entitled 
to rely on clause 12 of Ext. 3, providing for forfeiture of the lease for 
non-payment of rent by the defendant no. 1 for three consecutive years. It 
has been already found that Ext. 3 not having been expressed in proper 
legal form, it is inoperative as a lease, far less as a permanent lease. No_ 
relationship of landlord and tennant between the plaintiff and the co-sha- 
rers on the one hand and the defendant on the other can be said to have 
been created by Ext. 3 which is inoperative.as a lease But apart from Ext. 
3, in view of the admitted payment and acceptance of rent such a relation- 
ship of landlord and tenant between the parties can be presumed. The 
presumed tenancy or the tenancy by implication of law created by the 
admitted payment and acceptance of rent is a monthly tenancy as conte- 
mplated by the provision of section 106 of the. Transfer of Property Act 
(See (3) Ram Kumar Das v. Jagdish Chandra Das, AIR 1952 SC 23). 
While conceding that it isa monthly lease, Mr. Ghose submits that the 
plaintiff was entitled to rely on the forfeiture clause in Ext. 3. We are 
unable to accept this contention. Ext. 3 is invalid as a lease and, as such, 
neither. party can refer to or rely on any of the terms embodied therein. 
Nor the terms of Ext. 3 can be proved by oral evidence, for that will be 
hit by the provisions of section 91 of the Evidence Act. The position has 
been considered by P.N. Mookerjee J. in (4) Indramoni Dassi yv. Sm. Sneh- 
alata Dutt, 59 CWN 1150. Mookerjee J. has observed : ‘It cannot, how- 
ever, exclude proof of the terms of ‘any other transaction, not connected 
with or referable to the said document even if a relationship, similar in 
nature to the one, contemplated by the defective document, arose between 
the parties as the result of this different transaction.” In support of the 
said observation, he has relied on a decision of the Privy Council in (5) 
Port Canning and Land Improvement Company Limited v. Katyani Debi, 
LR 461A 279. In Port Canning’s case, the facts were that the plaintiff- 
company sued the defendant for enhancement of rent in respect of the 
Mourasi lease created under a mamorandum. The memorandum was 
unregistered and it was held to be inadmissible in evidence. The defend- 
ant relied on the memorandum to show that the rent was not enhanceable 
but, as the mem>randum was held to be inadmissible in evidence, she was 
not allowed to rely on the terms of the memorandum creating the lease. 
The defendant, however, was allowed to rely on an entry in the settle- 
ment books of the plaintiff-company which supported the defendant’s 
case that the rent was not enhanceable after a particular year. Relying 
on the above observation of P. N. Mookerjee J. and the decision of the 
Privy Council in Port Canning’s case, it has been urged by Mr. Ghose 
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that the plaintiff is entitled to prove the forfeiture clause from some other 
document not connected with Ext. 3. He has drawn our attention to Ext. 
6 (a), which is a copy of the order of the Revenue Officer under section 
44 (1) of the West Bengal Estates Acquisition Act, 1953. In the order, 
it has been inter alia stated by the Revenue Officer as follows : 
“On the other hand O.P. Prasanta Kumar Sur states 
+ i $ $ 


that there was a condition in the agreement between the parties that 
unless the objector pays rent for consecutive three years interest of 
the objector will extinguish and the jama will come under khas... ...” 
Jt is contended by Mr. Ghose that the agreement referred to in the said 
order of the Revenue Officer is not the agreement to lease, Ext. 3. He 
submits that it should be considered asa different transaction not refer- 
able to Ext, 3. We are unable to accept this contention. The order, Ext. 
6 (a) must be read asa whole. In the first part of the order, the 
Revenue Officer expressly refers to the agreement dated April 29, 
1936 which is Ext. 3. The agreement referred to in the order of the 
Revenue Officer quoted above is undoubtedly the agreement, Ext. 3 and 
not any Other agreement as contended by Mr. Ghose. In these circumst- 
ances, we do not think that there is any substance in the said contention 
of Mr. Ghose. 
10. Apart from what has been stated above, the lease which has 
been created by implication of law by the admitted payment and accep- 
tance of rent iu a monthly lease as contemplated by section 106 of the 
Transfer of Property Act. Such a lease can be terminated in the manner 
as laid down in section 106, unless there is a contract to the contrary. In 
order to determine a monthly lease a lessoris not to assigo any 
reason therefor or to prove that the lessee has broken a condition as to 
payment of rent or any other condition. The lessir will be entitled to 
determine the lease by serving a notice to quit under section 106 of the 
Transfer of Property Act. It is true that the provision of section 106 is 
subject to the contract to the contrary but if a contract is such that it 
makes a lease to be a lease for a term of years, in that case, ıt must comply 
with the requirement of section 107 of the Transfer of Property Act. If 
in a case, it is agreed between the parties that the lease cannot be termin- 
ated by the lessor for three years unless the lessor commits default in pay- 
ment of rent, it may be a contract contrary to the provision of section 
106, but the nature of the lease will not be a monthly lease but a lease 
for three years. In sucha case, the question of forfeiture of the lease 
will arise if the lessee commits default provided the lease is created in 
accordance with the provision of section 107. In the instant case, we have 
already held that Ext. 3 having been hit by the provision of section 107 
for want of registration, is inoperative as a lease. Even assuming that 
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the plaintiff has been able to prove the agreement as to the forfeiture of 
the lease, apart from Ext. 3, still such an agreement cannot be given effect 
to, for it will tantamount to a lease for three years requirmg compliance 
with the provision of section 107. In these circumstances, there is no 
substance in the contention of Mr. Ghose that the forfeiture clause will 
remain effective inspite of the facts that Ext. 3 is inadmissible in 
evidence as creating a lease and that there is only a monthly lease which 
is presumed by implication of law in view of the admitted payment and 
receipt of rent, 

11. The monthly lease, which has been presumed has not been 
determined in accordance with section 106 of the Transfer of Property 
Act. The notice dated October 22 1954 (Ext. 5) was insufficient as a 
notice to quit, for-it did not terminate the monthly lease of the defen- 
dant No. 1 on the expiry of the month of the tenancy nor was it given on 
behalf of the remaining co-sharers of the plaintiff. The position, there- 
fore, is that there is no permanent lease in favour of the defendant No. 1 
relating to the 6 annas or 9/24th share of the suit property, but by implica- 
tion of law there is a subsisting monthly lease in his favour terminable 
by all the lessors having in the aggregate 9/24th share. 

12. There is much substance in the contention of Mr. Chakrabartti 
that as the lease has not been determined in accordance with law, the 
plaintiff who leased out his own share in the suit property to the defen- 
dant no. 1 could not be said to be in joint possession with him as the 10 
as co-sharer in the Mokurari Mourasi interest and, as such no decree 
for partition could be passed in his favour in respect of his 5/24th 
share. To allow the claim for partition of the respondent nos. 1(1) to 
1 (7), the legal representatives of the plaintiff will be to evict the defendant 
no. 1 from the suit property which cannot be done so long as the monthly 
lease of the defendant no. 1 will be subsisting. In order to get a decree 
for partition, the said respondents and the remaining co-sharer lessors 
of the 6 annas Group will have to terminate the lease of the defendant no. 
1 in accordance with section 106. Before that no such decree for partition 
as claimed can be passed. The learned Subordinate Judge has not 
considered the points discussed above regarding the termination of the 
interest of the defendant no. I as a lessee under the plaintiff and the 
other co-sharer lessors. 

13. In these circumstances, we set aside the judgment and decree 
of the learned Subordinate Judge and dismiss the suit. The appeal is 
allowed, but in view of the facts and circumstances of the case, we 
direct each party to bear his own cost both in this Court and in the 
court below. l 

Sharma J. I agree. 
P. R. 
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[CIVIL REVISIONAL JURISDICTION] ` 
Before Mr. Justice Nirmal Chandra Mukherjee 
and Mr. Justice Bankim Chandra Ray 
Decision : December 17, 1975 


Sri Ram Sakhia @ Rani Shat & ors. ok ... Appellants 
| Versus 
Subodh Kumar Banerjee & ors. ` -.  Respondents* 


Calcutta Thika Tenancy Act (W. B. Act 2 of 1949), sec. 28 —Calcutta 
Thika Tenancy (Amendment) Act (W. B. Act 6 of 1953)—Delition of section 
28— Retrospective effect—Application u/s. 28 disposed of before Amendment 
Act came into effect—Appeal pending when Amendment Act was passed— 
Effect of Amendment Act on such application. 

On 28-11-46, the Respondents (landlords) filed an ejectment suit on the. ground 
of default, On 3.12.47, ao exparte decree was passed. On 28.2.49, the Calcutta Thika 
Tenancy Act came into effect. On 7.12.50, the tenants filed an application under sec, 
28 of the Act. The said application was allowed by the Munsif. On 14.3.53, the Calcutta 
Thika Tenancy (Amendment) Act 1953 came into effect retrospectively. By this Amen- 
dment Act, sections 28 and 29 were omitted and it was provided.that it would be dee- 
med that these sections were never in existance. Against the order allowing the aforesaid 
application, the Jandlords preferred an appeal. The appellate court held that the appe- 
al was not competent and dismissed the appeal. There was a second appeal with 
an alternative application under section 115 of the Code of Civil Procedure. The High 
Court held that the appeal was not competent but on the alternative revisional appli- 
cation granted an opportunity to the appellant to convert the appeal in the lower appe- 
llate court from the Miscellaneous Appeal into a Title Appeal. After remand the 
lower appellate court heard the appeal on merits and held that because of the provisions 
of the Amendment Act of 1953, the tenant would be entitled to no relief as envisaged 
under section 28 of the Act and accordingly the application under section 28 was 
dismissed. A second appeal was filed by the tenants. 

In the instant case, the application under section 28 was allowed by the trial 

Court before the Calcutta Thika Tenancy (Amendment) Act 1953 came into force. 
But during the pendency of the appeal before the lower appellate court, the Amend- 
ment Act came into effect. It cannot be disputed that the Amendment Act would 
apply to pending proceedings but the question involved in the present case is whether 
the Amendment Act would apply to the case where an applicatlon under section 28 
had already been disposed of before the Amendment Act came into force. 
. HELD : On a consideration of the fact that being aggrieved by the order made 
on the application under section 28 of the Calcutta Thika Tenancy Act, the landlords 
preferred an appeal to the lower appellate Court and that such an appeal was pending 
when the Amendment Act of 1953 came into force and relying upon the reported deci- 
sions (referred to in this judgment) and bearing in mind that the said Amendment Act 
had retrospective effect, the said application under section 28 must be taken to be 
pending at the time when the said appeal was heard by the lower appellate court and as 
such the lower appellate court was right in applying the provisions of the Amendment 
Act to the case in appeal. 


- 
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‘The: Judgment of the Court was as follows: — 


Mukherjee, J. This appeal arises out of a proceeding started under 
the Calcutta Thika Tenancy Act. The respondents filed a suit on 28th 
of November 1946, being Title Suit No. 310 of 1946, for ejectment of the 
appellants on the ground of default. On 3rd of December 1947 an 
exparte decree for eviction was passed. Decretal amounts were deposited 
and after that on 28th of February 1949 the Calcutta Thika Tenancy 
Act, 1949 received the assent of the Governor General and came to effect 
from that date. On the 7th of December 1950 the tenant filed an appli- 
cation under Section 28 of the Calcutta Thika Tenancy Act and on such 
application Miscellaneous Case, being 14 of 1951, was started. The land- 
lords filed objection. The application was allowed by the learned 
Munsif. On.14ih of March 1953 the Calcutta Thika Tenancy (Amend- 
ment) Act (Act VI of i953) came into effect retrospectively. By this 
Act Sections 28 and 29 were omitted, and it was provided that it would 
be deemed that those Sections were never in existence. Against the 
order allowing the application under Section 28 the landlords preferred 
an appeal. The appellate court held that the appeal was not competent 
and there was second appeal. This Court also held that the appeal was 
not competent but on the alternative application under Section 115 of 
the Code this Court granted an opportunity to the appellants to convert 
the appeal which was registered as a Miscellaneous Appeal into a Title 
Appeal. After remand the lower court heard the appeal on merits 
and held that because of the provisions of the Amendment Act of 1953 
the tenant is entitled to no relief as envisaged under Section 28 of the 
Act, and in that view of bis finding the application under Section 28 was 
dismissed. Being aggrieved the tenants have come up in this Court. 

2. Mr. Sudhir Kumar Datta, learned Advocate appearing on be- 
half of the appellants, mainly urges that the Appellate Court was wrong 
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to dismiss the application under Section 28 as the application under 
Section 28 was already disposed of by tbe learned Munsif at a time when 
the Amending Act was not introduced. It is true that it has been laid 
down that the Amending Act would have retrospective operation but 
even then Mr. Dutta submits that the Amending Act will have no effect on 
the present application' under Section 28 which was filed and ‘disposed 


of before the Amending Act. Sub-section (2) of the Amendment Act 
reads as follows :— 


“Tt shall come into force immediately on the Calcutta Thika Tenancy 
(Amendment) Ordinance, 1952, ceasing to operate. Provided that the 
provisions of the Calcutta Thika Tenancy Act, 1949, as amended by 
this Act, shall, subject to the provisions of Section 9 also apply and be 
deemed to have always applied to all suits, appeals and proceedings 
pending. 

(a) before any court,_or 

(b) before the Controller, or 

(c) before a person deciding an.appeal under Section 27 of the said 
Act, on the date of the commencement of the Calcutta Thika Tenancy 
(Amendment) Ordinance, 1952”. 

3. Mr. Dutta submits that there 1s no doubt that the provisions of 
the Amendment Act would apply to pending procedings but the same 
cannot apply in the case of an application which has already been dis- 
posed of. In the present case the application under Section 28 was dis- 
posed of before the Amendment Act came iato foree and on that date the 
learned Munsif was sufficiently justified to pass an order for rescinding 
the decree. The order passed by the learned Munsif was correct at the 
time when it was passed and as such the learned appellate court cannot 
reverse the finding simply because during the pendency of the appeal 
the law has been changed. Mr. Dutta strongly ‘relies upon a decision 
reported in (1) 1968 (1) SC Reports 170 (Gopi Kanta Sen v. Abdul Gaffur 
& Ors). In this case the appellant instituted a suit again»t the first res- 
pondent and others in June 1948 for their ejectment. On February 28, 
1949 the Calcutta Thika Tenancy Act came into force. The first respon- 
dent was not a zhika tenant within the definition thereof given in the 
Act. The suit was decreed by the Munsifin March 1949. In November 
1949 the appeal filed by the first respondent was dismissed by the 
first appellate court. He then filled a second appeal in the High 
Court which was heard in 1954. Before that the Calcutta Thika 
Tenancy (Amendment) Act, 1953 was passed. It was held “that the High 
Court was wrong in holding that suits for the eviction of thika tenants 
became infructuous before civil courts after the omission of ss. 28 
and 29. There being no longer any provision for transfer of pending 
suits and appeals, the court hearing the appeal would- have to pass 
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aiae for ejectment even if the - defendant was’ a thika ' tenant after 
taking into account Section 3, : 


l 4. Mr. Pramathanath Mitter, learned Advocate appearing on behalf 
of the respondents submits with all force that the principles laid down in 
this case cannot apply to the facts of the present case. In this case their 
Lordships were considering the effect of omission of Section 29. Pro- 
visions of Section 29 are completely different from those of Section 28. 
Section 29 deals .with the jurisdiction of the Court and the Thika 
Controller while Section 28 lays down the provisions where a tenant 
` can get relief by, way of rescission of the decree for ejectment. In 
this connection Mr. Mitter strongly relies on the case reported i in (2) AIR 
(1960) “SC 936 (Mahadeolal Kanodia v. The Administrator General of West 
Bengal). In this case it has been laid down “The principles that have to be 
applied for interpretation of statutory amendment taking away substantive 
tights are well established. The first of these is that statutory provisions 
creating substantive rights or taking away substantive rights are oridinarily 
prospective, they are retrospective only if by express words or by necessary 
implication the Legislature has made them retrospective and the retros- 
pective operation will be limited only to the extent to which it has been so 

made by. express words or necessary implication. The second rule is that 
the intention of the Legislature has always to be gathered from the words 
. USEE by it, giving to the words their plain, normal, grammatical mean- 
ing” Though ` Their Lordships: laid down two other rules, we need not 
enumerate them for our present purpose. In the present case there is no 
doubt that the Amendment Act had retrospective operation. It. may be 
mentioned in this connection that in the case reported in 1968 (1) SC Re- 
Ports 170 Their Lordships held “The effect of omission of Section 28 has 
been considered by this Court in (2) Mahadeolal Kamodia v. Administrator 
General of West Bengal (AIR (19€0) SC 936) where it was held that a thika 
tenant against whom proceedings for execution of the decree for eviction 
were pending and who had applied for relief under section 28 lost the 
protection of that section as a result of the Amending Act of 1953. 
Though Their Lordships had occasion to refer to the above decision Their 
Lordships did not question the correctness of the said decision. It can 
therefore be held that Their Lordships approved of the said decision. This 
case therefore is of no help | to the appellants. 

a 5. Mr. Dutta also’ refers to a decision reported in (3) AIR (1963) 
SC 1667 (Rai Ramkrishna and others v. State of Bihar). 1n this case Their 
- Lordships had occasion to consider ‘Art 1911) (f)-(g) and Art. 246. It was 
held “‘that though the Legislature can pass-a law and make its provision 
retrospective, it would be relevant to consider the eflect cf the said retros- 
pective operation of the law both in respect of the Legislative ‘competence 
of the Legislature and the reasonableness of the restrictions imposed 
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by it. This case also is of no assistance to the appellants. 

6. The next case referred to by Mr. Dutta has been reported in (4) 
78 CWN 394 (Gouri Rani Ghose v. Morari Rai). It has been held in this 
case that “Section 13 of the Calcutta Thika Tenancy (Second Amend- 
ment) Act, 1949 in so far as it has the effect of deleting with retrospec- 
tive effect the grounds of ejectment specified in clause (v) of Section 3 
of the Calcutta Thika Tenancy Act, 1949 is ultra vires as it imposes unre- 
asonable restriction on the fundamental rights guaranteed under Article 
19 (1) (f) of the Constitution”. 

7. The next case referred to by Mr. Dutta has been reported in (5) 
79 CWN.: 524 (Narayan Chandra Saha v. Dev Ali (P) Ltd). This case also 
dealt with the Amendment Act of 1969. It was held “Section 13 of the 
said Amendment Act provides that all amendments made by that Act 
would apply in respect of all applications for ejectment and all appeals 
from orders made on such orders which were pending on the date of the 
commencement of the said Amendment Act”. The principles laid dowa 
in the two cases referred to above do not apply to the facts of the present 
case. 

8. As the provisions of the Amendment Act are clear to the effect 
that they have retrospective operation, it only remains to be seén whether 
on the facts of the present case it can be said that the application under 
Section 28 bas already been disposed of or the same is pending. In this 
connection Mr. Mitter refers to a decision reported in (6) AIR 1963 SC 
358 (Mohanlal Chunilal Kothari deceased and after his death his legal rep- 
resentatives v. Haribhai Tamboli and others). It has been held that ‘where 
during the pendency of the suit at the appellate stage a second notifica- 
tion is issued under Section 88 (1) (d) of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, cancelling the first, the Court is bound to 
apply the law as it finds on the date of its judgment. The effect of the 
cancellation of the first notification was that the tenants could claim the 
protection afforded by the law against eviction on the ground that the 
terms of the lease had expired. The view that though the appellate Court 
is entitled to take notice of the subsequent events, the suit has to be det- 
ermined as on the state of facts in existence on the date of the suit, and 
not as they existed during the pendency of the appeal and, therefore, the 
tenunts could not take advantage of the provisions of the Act and could 
not resist the suit for possession is a mistaken view of the legal position” 

9. Mr. Mitter next refers to a decision reported in (7) 43 CWN 
(1939 FCR 68) (Shyamakant Lal, v. Rambhajan Singh). In this case it was 
held that “where the High Court has held a certaig piece of Provincial 
legislation-to be void for repugnancy under Sec. 107 of the Constitution Act 
but since than a new Act on the same terms with retrospective effect has 
been passed with the assent of the Governor-General so that it is valid 
inspite of repugnaucy, the Federal Court may remit the case to the High 
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Court with a direction that its decision shall be discharged and that the 
case shall be decided in accordance with the new law’. 

10. The next case referred to by Mr. Mitter has been reported in 
(8) 45 CWN'(1941 FR) 66 (Lachameshwar Prasad Shukul v. Keshwar 
Lal Chaudhury and others). It has been held that ‘In deciding an appeal 
involving a question of money- lending in Bihar, the Federal Court is 
entitled to and should apply Sec. 7 of the Bihar Money-Lenders Act (VII 
of 1939) although the said Act may have been passed after the decision 
appealed from was given, because the Federal Court has to substitute a 
judgment which the High Court should have had to pass if it were then 
hearing the case and the High Court would be bound to apply Sec. 7’. 

11. Mr. Mitter also refers to a decision reported in (9) 40 CWN 
263 (K.C. Mkuherjee, Official Receiver yv. Musammat Ramratan Kuer). It 
was held “Section 26 (N) and 26 (O) introduced into the Bengal Tenancy 
Act by the Bibar Tenancy, (Amendment Act), 1934, applies to all transfers 
of occupancy holdings such as are particularised therein, including those 
which were in question in a pending suit at the date when the 
Amendment Act came into force. Where a statute provided that certain 
circumstances, affecting vested rights, shall be deemed to have existed in 
respect of transactions prior to a certain date, the provision applied to all 
transaction of the kind specified including those which were in question 
in a pending svit at the date the provision came into force’, 

12. Taking into consideration the fact that being aggrieved by the 
order passed on the application under Section 28, the landlords preferred 
an appeal and that appeal was pending and relying on the decisions refe- 
rred to above and bearing in mind that the Amendment Act had retros- 
pective effect, it must be held that the application under Section 28 was 
pending at the time when the learned lower Court heard the appeal and 
as such he was right in applying the provisions of the Amendment Act. 

13. In the result, the appeal fails and is dismissed. The judgment 
and decree passed by the learned Subordinate Judge are hereby aflirmed. 
There will be, however, no order as to costs in this appeal. 

Ray J.: I agree. 
S. P.T. 
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[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr, Justice Pradyot Kumar Banerjee 
Decision: February 14, 1975 
Gour Hari Dutta & Ors. ae bes ... Petitioners 


Versus 

State of West Bengal & Ors. ..Respondents* 

Bengal (Rural) Primary Education ae (Bengal Act 7 of 1930)— 
Rules framed thereunder—Rales 3B (3) & 3 (1)—Appointment of organiser 
Teachers of primary schools under District School Board—Panel of qualified 
teachers for the district—Constitution of such panel—Selection Com- 
mittee—Functions of Selection Committee—Preparation of list—Approval 
of list by D. P. I.—Further powers of D. P. I.—Functions of District School 
Board— Interpretation of statutory rules. 

The petitioners claiming themselves as the organiser-teachers of a Free Primary 
School under the Burdwan District School Board, challenged the validity of the appoint- 
ments of some other organiser-teachers in preference to them. 

Under Rule 3 of the Rules framed under the Bengal (Rural) Primary Education 
Act 1930, the District School Board has the power to issue letters of appointment to 
the teachers of the panel of qualified teachers for the district, as approved by the Dir- 
ector of Public Instruction, West Bengal, subject to any direction that the Director 
may give in respect of such appointments. [t follows therefrom that no name of a 
teacher should be forwarded by the Director for appointment unless such name appe- 
ars in the approved list of qualified teachers for the district. Regarding the’ selection 
of qualified teachers, it is provided that a selection committee is to be set up in each 
district to assist the Director in selecting suitable persons from amongst the eligible 
candidate for constituting the panel of qualified teachers for the district. For that pur- 
pose, the Selection Committee may hold necessary tests and interviews of the candidates. 
After the selection is made, a list is prepared of the selected candidates and thereafter 
the list is forwarded to the Director for approval. The Director has also the power 
to modify or alter such a list. The teachers whose names are included in the list as 
approved by the Director would constitute the panel of qualified teachers for the district 
and all appointments are to be made out of that panel only. 

HELD; Rule 3B(3) of the Rules referred to above provides that the Director 
of Public Instruction should himself consider the list forwarded to him by the Selection 
Committee and then approve the same subject to any modification or alteration that 
be may make in the list, So far as the present case is concerned, the Director had not 
considered the list himself as required under Rule 3B(3) read with Rule 3(1) of the 
prescribed rules. Thus in breach ofthe statutory rules the impugned appointments 
were made and as such the appointments were illegal! and made without jurisdiction. 

It is no doubt true that the Director is under a statutory obligation to consider 
such a list himself and thereafter to approve or modify the same. It does not follow 
therefrom that the Director is required to give a hearing to the persons interested. 
When the Director discharges this statutory obligation, no question of hearing does 
arise. 

When a power is giveo to a particular authority by a statute, that power is to 
be exercised by that authority alone unless the statute provides for delegation of that 
power to some one else; the delegation cannot be read into the statutory rules, 
In the present case, it appears from a memorandum that there was a blanket approval 


*Ciyil Rule no. 762 (w) 1973. : 


1 


1976 (1) CLJ] Gour Hari Dutta v. State of West Bengal 15 


by the Deputy Secretary of the State Government. That memorandum is nothing 
but a policy decision in respect of preference being given for appointments to the 
organiser-teachers and the teachers-in-position. This is not the statutory approval of 
the Director of Public Instruction in respect of the qualified teachers as recommended 
by the Selection Committee for appointment as teachers of the primary school: Hence 
there was no approval of the list by the Director according to statute. 


Case referred to: 


(1) A. K. Kraipak v. Union of India, AIR 1970 SC 150 
Kashi Kanta Moitra, Suprokash Banerjee and Mohitosh 
Mazumdar ei safe a for the petitioners 
Nagendra Mohan Saha and Jamini Kumar Banerjee ... for the respondents 
The judgment of the Court was as follows :— 


This Rule is at the instance of the petitioners who contend 
that they are the teachers-in-position as also, it is alleged, the 
organiser-teachers of Radhanagar Free Primary School under the 
Burdwan District School Board. The petitioners have challenged the 
appointments of Respondent Nos. 14, 15 and 16 as organiser- 
teachers of the said school in preference to the petitioners. The 
petitioners’ case is that on or about Ist of Novembers, 1968 the villagers 
of Radhanagar established the school which started functioning on certain 
plots of land and the management of the school vested in a Management 
Committee formed by the local people present in the meeting held on 24th 
of October, 1968. Inthe said meeting Respondent Nos. 14, 15 and 16 
were appointed as teachers of the said school. It is alleged that the 
Respondent no. 14 resigned from the post of teacher with effect from 
27th of January, 1969 and on the same date the resignation was accepted 
and petitioner no. 1 was appointed Headmaster of the school with 
effect from Ist of February, 1969. Ata meeting of Managing Committee 
held on February 17, 1969 it dismissed the Respondent No. 16 from 
service on the basis of certain charges levelled against him. After the 
said dismissal, the Managing Committee of the School at its meeting 
held on February 21, 1969 appointed petitioner no. 2 as teacher of the 
said school in place of Respondent no. 16 with effect from February 26. 
1969. Accordingly the petitioners joined the service in the said school. On 
December 12, 1969 the Managing Committee of the School appointed 
petitioner no. 3as a teacher of the said School with effect from Ist of 
January 1970. With effect from August 25, 1972 the Respondent no. 15 
continuously absented himself from the school and he left the service of 
the school voluntarily. It is alleged that after their appointments the peti- 
tioners herein have all along been performing their duties efficiently and 
satisfactorily and that there was no complaint against the petitioners. 
It appears that Respondent no. 13 inspected the school on 7th of February, 
1972 and found that the petitioners were all working since their appoint- 
ments and after inspection, the Respondent no. 13 submitted a report to 
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the respondent no. 3 that all the petitioners along with the respondent no.. 
15 were serving in the school The school was granted recognition by the 
State Government with effect from [Sth of July, 1972. After the recognition 
the respondent no. 13 inspected the school, checked up the relevant records 
as also the relevant roll of the teachers and the said respondent also fou- 
nd that therespondent nos. 14 and 16 were not in service of the school on 
the ground of resignation and dismissal. The respondent no. 13 thereafter 
submitted his report to the respondent no. 3° stating the actual teacher 
streugth of the school. Itis alleged that pursuant to the Government’s 
policy to appoint teachers in the primary school after granting recognition, 
each of the petitioners received a notice on January 11, 1973 whereby the 
petitioners were directed to appear for interview before the District Selec- 
tion Committee. In the said letter which is Annexure ‘A’ to the petition, the 
petitioners were stated to be organiser-teachers of the school. It appears 
further that the petitioners appeared before the said Selection Committee 
for interviews. It is stated that even though the respondent Nos. 14 
15 and 16 were not in service, they received letters for interview from 
respondent no. 3. The Selection Committee, however, was in favour of 
appointments of respondent: Nos. 14, 15 und 16, though it was alleged 
that they were not in service at all. Itis also alleged by the petitioners 
that the Selection Committee refused to see the relevant papers of the 
petitioners in support of their claims for appointment and also found that 
the selection of teachers is going to be made not in accordance with law 
but on. other extraneous political considerations. Be that as it may, 
the Selection Committee forwarded the list of organiser-teachers and 
teachers-in-position to the Director of Public Instruction for approval. It 
is alleged that the D.P.I. himself did -set apply his mind in the matter 
and in fact the Special Officer of the Department approved the list. On the 
basis thereof, letters of appointment were sent to respondent Nos. 14, 15 
and 16 and the petitioners’ appointments were not at all considered by 
the D. P. I. Being aggrieved by the said appointments of respondent nos. 
14, 15 and 16, the petitioner nos, 1, 2 and 3 moved this Court and obtai- 
ned the present Rule. 

2. While issuing the Rule, an ad-interim order was given only to 
the extent that the petitioners will continue as organiser-teachers but will 
not be paid salary pending the hearing of the Rule and the question of 
salary will be decided on the result of the Rule. 

3. Mr. Nagendra Mohan Saha appeared on behalf of the District 
School Board, Burdwan and Mr. Jamini Kumar Banerjee for the Director 
of Public Instruction before me. It is argued by Mr. Saha that the 
Selection Committee recommended the names of respondent Nos. 14, 15 
and 16 which were approved by the D.P.I. On such approval being comm- 
unicated by the letter dated 2ist of August, 1972 the appointments were 
made, Mr. Jamini Kumar Banerjee appeared before me on behalf of the 
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Director of Public Instruction and filed an affidavit, the relevant portions 
of which are set out below :— 

“4. With reference to the statements made in paragraph 10 of 
the said application, I say that the State Government does not grant 
recognition to such Schools. The Director of Public Instruction only 
approves-the proposals submitted by the District Inspector of Schools 
(P) .who is the Administrator of the Board. 


, 5. With reference to the statements made in paragraph 20 of the 
said application, I say that the Director of Public Instruction, West 
Bengal, approved the cases submitted by the District Inspector of 
Schools (P), District School Board, Burdwan. The Advisory Commi- 
ttee of the Board advises the District Inspector of Schools (P), who 
has the authority to agree or disagree with their recommendations. The 
Directorate therefore considers the proposals as the proposals of the 
District Inspector of Schools (P) unless the District Inspector of Schools 
(P) gives his note of dissent. In this case the District Inspector of 
Schools (P) considered the recommendations of the Advisory Commi- 
ttes but in taking decision he applied his mind and acted upon his own 
discretion and as such the approval of the proposal of the District 
Inspector of Schools (P) is valid and legal”. 

It appears from the said affidavit that the D.P.I. did not personally approve 

the cese, or does not consider the proposal unless the District Inspector 

of Schools (P) gives his note of dissent to the list sent by the Advisory 

Committee. It is however stated that ‘by taking decision the District 

Inspcctor of Schools has applied his mind and acted on his discretion and 

as such the approval of the District Inspector of Schools is valid and 

legal. 

4, Before the submissions of the parties are considered, it is conve- 
nient for me to set out the Rule as amended by Notification dated 26th 
October, 1971 in respect of the appointment, more sọ, of the appointments 
of the organiser-teachers or teachers-in-position. The said Rule was 
framed in exercise of the power conferred by clause (P), sub-section (2) 
of section 66 of the Bengal (Rural) Primary Education Act, 1930. The 
relevant rules with which we are converned are rules 3 (1), 3(2), 3A, 3B(1), 
3B (2), 3B(3) and 3D which run as follows :-— 


“3(1). A Board shall appoint teachers, whether temporarily or 
substantively, only from the panel of qualified teachers for the district 
forwarded by the Director of Public Instruction, West Bengal, and in 
accordance with the directions, if any, given by him. 


| 3(2). In issuing letters of appointment, Board shall ensure, as far as 
possible, that a person is appointed as a teacher in the school which 
is nearest to his residence. This, however, shall not be construed to 
mean that he cannot be appointed from elsewhere or if transferred 
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subsequently to any other school, if the Board so considers necessary. 
3A. No name shall be forwarded by the Director of Public Instr- 
uction, West Bengal, for appointment under a Board unless it has 
been included in the panel of qualified teachers prepared for the dist- 
rict after adequate publicity and in the manner provided in Rule 3B. 


3B(1). The Director of Public Instruction, West Bengal, may, 
with the approval of the State Government, set up a Selection Commi- 
tte in each district to assist him in selecting suitable persons from 
amongst the candidates for inclusion in the panel of qualified teachers 
for the district. 

3B(2). The Selection Committee may hold such tests including 
interview, as they may deem proper and necessary for the candidates ; 
but it is open to the Selection Committee to call only those amongst 
the candidates, they may consider suitable’ The interview and other 
tests shall be held at a convenient place or placed in the district or 
with the proper approval of the State Government, outside the 
district. 


3B(3). The Selection Committee shall send their list of names 
of qualified persons recommended by them to the Director of Public 
Instruction, West Bengal, who may modify or alter the list. Only the 
names as finally approved by the Director of Public Instruction, West 
Bengal, shall be included in the panel for the district. 

3D. Notwithstanding anything contained in rule 3, rule 3A, or 
rule 3B, subject to, the provision of rule 3C, a qualified person serving 
as Organiser-teacher in a primary school, ever since that school was 
established, may be appointed, with the prior approval of the Director 
of Public Instruction, West Bengal, as an Assistant teacher of the school 
at the time it is granted recognition.” 


On perusal of this Rule it will be clear that the appointment letter will 
be issued by the District School Board only from the panel of qulified 
teachers for the district approved by the Director of ‘Public Instruction, 
West Bengal, and in accordance with the directions, if any, given by the 
D.P.I. No name will be forwarded by the D.P.I. for apointment unless ıt is 
included in the panel of qualified teachers prepared for the district. In 
the matter of selection of such qualified teachers it has' been provided 
that the Selection Committee will have to be set up in each district to 
assist him in selecting suitable persons from amongst the candidates for 
inclusion in the panel of qualified teachers for the district. The Seizction 
Committee may hold tests, interviews etc. from amongst the candidates 
whom they may consider suitable. After the selection of the qualified 
persons, a list of such persons will be sent to the Director of Public Instru- 
ction who may modify or alter the list. The only names in the list which 
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are approved by the D.P.I. shall be included in the panel for the district, 
and appointments must be made from the said approved panel. 

5. In the’ present case, however, Mr. K. K. Moitra argued on be- 
half of the petitioners that from the records as produced and from the 
affidavit on ‘behalf of the Director of Public Instruction it is clear that 
the Director of Public Instruction did not give approval to the list. The 
case of the District School Board is that they have made appointments on 
the basis of the list as approved by the D.P.I. 


6. Rule 3B (3) makes it clear that thé power of approval of the list 
of qualified persons recommended by the Selection Committee vests in the 
Director of Public Instruction, West Bengal alone and he alone has the 
power to modify or alter the list. This is a statutory power given under 
the statutory rules to the Director of Public Instruction. The Director 
of Public Instruction has no power to delegate this power to any of 
his subordinates or any other authority. When a power is given to a 
particular authority by a statute unless the statute provides for delegation’ 
of the power to any other authority, the delegation cannot be read into 
the said rules. In the present case it appears from the record as produced 
that there was a blanket approval by the Deputy Secretary of the State 
Government which is annexed as Annexure ‘A’ to the affidavit-in oppo- 
sition on behalf of the Director of Public Instruction, It will appear that 
the said memorandum is nothing but a policy decision in respect of 
preference being given for appointments to the organiser- teachers and tea- 
chers-in-position. It has been stated that such teachers who possess mini-' 
mum academic qualifications prescribed for the posts, should be appointed 
with the prior approval of the D.P.I. and that the existing teacher- 
pupil ratio 1=40 will have to be maintained. In my opinion, this 
letter cannot by any stretch of imagination be said to be an approval of 
the Director of Public Instruction in respect of the qualified persons re- 
commended by the Selection Committee for appointment as teachers of the 
primary schools. But the respondents contended that the letter dated 
25th of August 1972 is a document by which the Director of Public Inst- 
ruction sought to approve the list of qualified teachers. It is stated that 
the. list forwarded by the District School Board, Burdwan, was appro- 
ved by the letter dated 27th of February, 1973. . The Court directed Mr. 
Banerjee to produce the approval by the Director of Public Instruction: 
himself. Rule 3B (3) provides that the Director of Public Instruction him- 
self can modify or alter the list and unless approved by Director of Pub- 
lic Instruction the name of the teacher cannot be included inthe panel 
of qualified teachers for the district andthe Board can only appoint 
teachers from the said panel. Unfortunately, however, no such paper 
has-been produced before me. In fact it has been stated that no such 
approval by the D.P.I. is in the record. In my opinion, under Rule 3B(3) 
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of the Rules framed under the Bengal (Rural) Primary Education Act, 
1930 it is incumbent on the part of the Director of Public Instruction 
himself to consider the list and to approve the same. In doing so he has 
power to modify or alter the list. In the present case however the Direc- 
tor of Public Instruction has not considered himself the list at all in accor- 
dance with Rule 3B (3) read with Rule 3(1) of the Rules as framed. In 
my opinion, therefore the orders,of appointment made in violation of 
Rule 3(1) read with Rule 3B (3) of the rules cannot be EDERE and 
must be held to be illegal and without jurisdiction. 


7. Mr. Moitra however contended that under Rule 3B(3) itis 
incumbent on the part of the Director of Public Instruction to hear the 
petitioners before approving the list. In my opinion, to that extent 1 must 
hold that Mr. Moitra’s contention cannot be correct. It is for the Director 
of Public Instruction to consider the list himself and thereafter either to 
approve or modify or alter the list Inso doing no question of hearing 
does arise. But Mr. Moitra contended that under Rule 3D ifa person 
has minimum qualification and is serving as organiser-teacher ever since 
the school was established, he miy be appointed with the prior approval 
of the Director of Public Instruction as assistant teacher at the time it 
was granted recognition. It is argued by Mr. Moitra that the petitioners 
are all organiser-teachers or teachers-in-position and possess minimum 
qualifications and should have been approved by the Durector of Public 
Instruction. Mr. Moitra argued that unless representations made by the 
petitioners are considered by theD P.I., if cannot be said that D.P.I. has 
applied his mind in considering the list itself before approval or modifica- 
tion or alteration of the list and as such unless the hearing is. given the 

petitioners cannot convince the D P.I. that they are organiser-teachers of the 
school. In my opinion, this argument cannot be correct. The petitioners 
have appeared before the Selection Committee and the Selection Committee 
is to make recommendations. The petitioners had produced all their records 
before the Selection Committee and the Selection Committee- forwarded 
their selections with their recommendations which will have to be consi- 
dered by the D.P.J. and he alone is to come to decision on the point. It 
has been held by the Supreme Court in (1) AIR (1970) SC 150 that even 
the executive authorities must be act justly and fairly. “If the petitioners 
contend that they are the organiser-teachers though they were not 
recommended, they can certainly make representations and if such repre- 
sentations are made, the D.PI. may have to consider the said represen- 
tations before coming to a decision on the question of approving the 
list sent by the Selection -Committee. But it cannot be held that in 
considering the list for approval forwarded by Selection Committee the 
petitioners must be heard. The orders of appointment of respondent 
nos. 14, 15 and 16 must stand quashed. The Director of Public 
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Instruction will consider the list sent by the Selection Committee in so far 
as Radhanagar Free Primary School is concerned and this Rule is limited 
-to the said school in respect of these three appointments which are 
challenged in this Rule. 

8. While issuing the Rule the petitioners were asked to continue 
as teachers of the school. But it was directed that their salaries will be 
subject to the result of the Rule. The petitioners have in fact worked 
as teachers under orders of this Court. If they have worked in the school 
as recognised by the District School Board-they must be paid salaries for 
their services rendered. 


9. In the result, the Rule is made absolute to the extent indicated 
above. There will be no order as to sosts. 


PR. . : es 
[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Amiya Kumar Mookerji 
Decision : May 14, 1975 
Puloke Chandra Paul ... * ah ...Petitioner 


Versus 
Commercial Tax officer, Chinabazar Charge & Ors. ...Respondents* 


Bengal Finance (Sales Tax) Act, (6 of 1941), Sec. 2(c)—‘Dealer’— 
Whether partnership firm is included in—General Clauses Act, 1897, Sec. 
3(42)—Person as per definition includes firm—Repugnancy—Inapplicable as 

such—Notice to dissolved firm for production of Account Books of the 


firm— Jurisdiction of Authority to issue such notice. 

Whether a firm is a dealer within the meaning of. section 2(c) of the Bengal Fin- 
ance (Sales Tax) Act 1941 ? And, whether a dissolved firm ‘can be assessed to Sales tax 
under the said Act ? These two questions arose in the instant case for decision. 

The petitioner and his brother had been -carrying on business in partnership 
under a firm’s name, The firm having been dissolved, an intimation to that effect was 
given duly to the Sales Tax Authorities. Inspite thereof, the Authority -concerned issued 
successive notices for production of account books of the partnerebip firm. Being aggri- 
eved, the petitioner moved a writ penton: and obtained the Rule, wherein these two 
questions arose. 

HELD: A firm as such js not a ’dealer’ under:the Bengal Finance (Sales Tax) 
Act 194I. Itis true that a firm is a“person’ within the meaning of section 2 (42) of 
the General Clauses Act 1897. But the word ‘firm’ bas been specifically omitted in the 
definition df “‘dealer’’ in section 2(c) of the Act of 1941 Section 3 of the General Clauses 
Act begins by stating that the defination shall apply unless there is anything repugnant to 
the subject or context of the. Act In view of the amendment of the definition of 
“dealer” in the Act of 1941, such extended definition would be repugnant to the subject 
and context of the Act of 1941. That being the position, the Commercial Tax Officer 
acted with jurisdiction in issuing the impugned notices for production of books of 
account of the business of the petitioner. In the result, the writ application fails and 
is dismissed. 


*Civil Rule no: 4870 (w) of 1974 
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Cases referred to: 
(1) Additional Tashildar, Rapar y. Gendalal, (1968) 21. STC 263 
(2) State of Punjab v. Jullundur Vegetable Syndicate, (1966) 17 


(STC 326 l 
G. N. Chakraborty ee wai ...for the Petitioner 
Samarendra Nath Dutta P iae for the Respondents 


The Judgment of the Court was as follows :— 

In this application the points required for consideration are (a) whe- 
ther a firm is included within the definition of ‘dealer’ under Section 2 (c) 
of the Bengal Finance (Sales Tax) Act, 1941 and (b) whether a dissolved 
firm can be assessed to sales tax under the Bengal Finance (Sales Tax) 
Act, 1941 in view of the decision of the Supreme Court in (1) Additional 
Tashildar and others v. Gendalal, (1968) 21 STC 263 ? 

2. The petitioner and his brother Kanak Paul had been carrying 
on business in partnership under the name- and style of Messrs. Gopal 
Chandra Paul & Sons having itẹ place of business at, 126B, Chinabazar 
Street, Calcutta-1. The said partnership business was dissolved on Nove- 
ber 17, 1972 and the intimation of the said dissolution was duly given to 
the Commercial Tax Officer, respondent No. 1, by two separate letters by 
April 21, 1973.The petitioner in the said letters also requested the respon- 
dent No. I to cancel the registration certificate under Bengal Finances Tax 
Act as well as under the Central Act. Thereafter, on April 19. 1973,the res-. 
pondent No. 1 called for the production of certain books of account inclu- 
ding bank accounts of the said partnership firm and in replying thereto 
the petitioner by a letter dated May 12,1973 informed the respondent No. | 
that the firm to which the aforesaid notice was sent had already been 
dissolved and no action under the State Act can be taken on a 
dissolved firm. Thereafter, on 18th May, 1973, a similar notice was 
issued by the Commercial Tax Officer for the production of necessary 
books of account. The petitioner being aggrieved moved this Court in 
an application under Article 226 of the Constitution on 16th August, 
1974. 

3, Itis contended on behalf of the petitioner that the State Act 
and the Central Act have made no provision permitting assessment of dis- 
solved partnership firm and the respondent No. -1 without any authority 
of law issued the impugned notices proposing to assess the dissolved part- 
nership firm, such notices are illegal and without jurisdiction. Reliance 
was placed upon the above decision of the Supreme Court reported 
in (1) 21 STC 263. 

4. Inthatcase, the Supreme Court observed that though under 
the partnership law a firm is not a legal entity but only consists of indivi- 
dual partners for the time being, for the tax law, income-tax as well as 
sales tax, it is a legal entity. On the dissolution of the firm it ceases to 
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be a legal entity, and on principle, therefore unless there is statutory 
provision permitting the assessment of a dissolved firm, there is no longer 
any scope for assessing the firm, which ceases to have legal existence. 
There cannot be a distinction in principle between an assessment made 
on a firm under a proceeding initiated before its dissolution and one made 
in a proceeding started after the dissolution. In either case, unless there 
is an express provision, no assessment could be made on a firm which has 
lost its character as an assessable entity. 

5. In this case, the Supreme Court reaffirmed its previous decision 
in (2) the State of Punjab v. Jullundur Vegetable Syndicate, (1966) 17 STC 
326. < eo y 
Jullundur Vegetable Syndicate’s case was under East Punjab General 
Sales Tax Act. Dealer has been defined in Section 2(d) of the said Act. 
‘Dealer’ means any person, firm or Hindu joint family, engaged in the 
business of selling or supplying goods in East Punjab. So, under the 
Fast Punjab Act a firm is a dealer within the meaning of Section 2(d) of 
that Act. 


-e 


6. The dealer has been defined in the Bengal Finance (Sales Tax) 
Act in Section 2(c). It means any person who carries on the business of 
selling goods in West Bengal and includes the Government. Neither in 
any of the two explanations the firm has been included. The present 
definition Clause (c) was substituted for the: former by Section 2(b) of the 
Bengal Finance (Sales Tax) (West Bengal Amendment) Act, 1950 with 
effect from 6th November, 1950. Before the amendment the definition 
was :—‘Dealer’ means any person, firm or Hindu joint family engaged in 
the business of selling or supplying goods in West Bengal includes (1) the 
Government and (ii) where the place of business, or residence of any 
such person, firm, Hindu joint: family or Government is situated outside 
West Bengal, the Manager or agents in West Bengal of such person, firm, 
Hindu joint family or Government. 


7. In affidavit-in-opposition filed`on behalf of the respondents I 
and 2 and affirmed by Rishikesh Banerjee, the respondent No. 1, it is stated 
that Sarbashree Puloke Chandra Paul and Kanak Chandra Paul carrying 
on business under the trade name of Gopal Chandra Paul & Sons were 
dealers under the Bengal Finance (Sales Tax) Act, 1941 and under the 
Central Sales Tax Act, 1956. It-is denied that the partnership ‘firm’ was 
a dealer as alleged. 

8. Itis also not disputed that the registration certificate was issued 
in the names of the aforesaid two brothers and not in the name of the par- 
tnership firm although the letters were issued in the name of Gopal Chandra 
Paul and Sons. 


9. Before the Supreme Court, (1) Gendalal’s case (21 STC 263) 
was under Madhya Pradesh Sales Tax Act. Section 2(d) of the said Act 
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defines ‘Dealer’ and a firm has been included in sub-clause (i) of Section 
2(d). 7 : 
10. Therefore, it appears that both under the East Punjab General 
Sales Tax Act and the Madhya Pradesh Sales Tax Act, a firm is a dealer. 
But under the Bengal Finance (Sales Tax) Act by the West Bengal Act 
XLVIII of 1950, ‘firm’ has been deleted by the Legislature from the defini- 
tion of the dealer. Therefore, it follows that a firm as such is not a dealer 
under the Bengal Finance (Sales Tax) Act, 1941. 

11. Accordingly, the dissolution of partnership has got nothing to 
do with regard to assessment of two brothers as Dealers even though 
their partnership had been dissolved. In my view, the principle as laid down 
by the Supreme Court in (1) Additional Tashildar, Rajpur and Ors. v. 
Gendalal (1968) 21 STC 263 has got no application with regard to assess- 
ment of a firm under the Bengal Finance (Sales Tax} Act, 1941 because 
apart from persons constituting the firm, the partnership firm has got no 
legal entity under the Bengal Finance (Sales Tax) Act, 1941. 

12. Itis-trae that a firm is a ‘person’ within the meaning of Section 
3 (42) of the General Clauses Act. But the ‘firm’ has been specifically 
omitted in the definition of the dealer in Section z(c) of the Act. 

13., Section 3 of the General Clauses Act, begins by saying that 
the definition shall apply unless there is anything repugnant to the subject 
or context of the Act. In view of the amendment of the definition of 
‘dealer’ referred to hereinabove, in my opinion, such extended definition, 
would be repugnant to the subject and context of the Act. 

14, Therefore, in my view, the Commercial Tax Officer was within 
his jurisdiction in issuing the impugned notices for production of- the 
books of account of the business of the petitioner. 

15. In the result, this application is dismissed. 

There will be no order for costs. 
Let the operation of the Order be stayed for six weeks, as prayed 


for. 

N.C. S. 

[CIVIL REVISIONAL JURISDICTION} 

Before Mr. Justice Kumarjyoti Sen Gupta 

and Mr. Justice Manash Nath Roy 
Decision: April 25, 1975 
Susanta Mondal & ors, ae ou ...Petitioners 
Versus 

Probodh Ranjan Majumder oe _..Opposite Party* 


West Bengal Land Reforms Act (10 of 1956), Sec. 18— Jurisdiction 
of Bhagchas officer and appellate authority— What is to be decided by sta- 
tutory authority— proceeding to recover possession—-Competition of entries in 

*Civil Revision Case no. 3194 of 1973 
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C. S. Records and R. S. Records, which to prevail — Interpretation, 

Constitution of India—Scope of Article 227—Interference by High 
Court—Correction of certain mistakes resulting injustice. 

When there is a competition between two entries, onein the C.S Records and 
another in R. S, Records, the latter wil) prevail. l 

In ibe instant case the short point for consideration is whether the petitionera 
are tbe Adhiars or not. The question of title in the land is not a question of 
primary importance. Even a person possessing land under an imperfect title can in- 
duct an adbiar in the said land and such a contract between them is complete and 
either of them cannot get rid of the same. -In such a case, therefore, the primary 
question is the question of proof of the existance of the agreement of bhag settlement. 

While considering such a question the Special Officers should confine them- 
selves within bounds. And any attempt to transgress such a limit will authorise 
the High Court to interfere and correct the error ifcommited. In the instant case, 
S. D. O, throughout tried to find cat the title of the parties in the land in question and 
while so doing found the same with the opposite parties. Therein the S. D. O. acted 
is excess of bis jurisdiction enabling this Court to interfere and correct’the error in 
exercise of its powers under Article 227 of the Constitution. 


Cases referred to : 


(1) Bhupendra Krishna Ghose v. Abdur Rahaman, (1934) 61 CLJ 18 

(2) ‘Shri Raja Durga Singh of Solon v. Tholu, AIR 1963 SC 361 

(3) Rani Harsamukhi Dasi y. Kshitindra Deb Ray, (1943) 47 

CWN 662 
(4) Jatindra Nath Malik v. Sushilendra Nath Palit, (1964) 69 CWN 210 
(5) Satyanarayan Laxinarayan Hegde y. Mallikarjun Bhavanappa 
Tirumale, AIR 1960 SC 137 

(6) Aswini Kumar Pramanik v. Dominion of India, AIR 1952 Cal 251 
Hari Narayan Mukherjee ni a for the Petitioners 
Tapash Chandra Roy and Aloke Chakravarty ... for the Opposite Parties 


The judgment of the Court was as follows :— 


Sen Gupta, J. This Rule arises out of an application under Article 
227 of the Constitution of India directing the opposite parties to show 
cause why the order dated 12.3.73 passed by Sri K. Dikshit, Sub-Divisional 
Officer, Sardar, Krishnagore,in L. R. Appeal No. 1 of 1971, reversing 
-the order dated 28.5.70 passed by the Bhagchas Officer, Chapra, in Bhag:. 
chas Case No. 20 of 1966, should not be set aside. 
2. The question involved in this case rests on a sbort point 
whether the petitioners are the bhagidars under the opposite parties. 
3. Atthe instance of the opposite parties the Bhagchas Case No. 
20 of 1966 was started. They asserted that the petitioners were their 
bhagidars in respect of lands measuring 3.52 acres in mouza Mohbatput 
recorded in plot No. 2548 within C. S. Khatian No. 3391 ; that they defau- 
lted in delivering bhag produce for the years 1270 to 1372 B.S. They 
claimed a sum of Rs. 2, 279/- on that account and they further prayed -for 
eviction of the petitioners by terminating the -bhag settlement. 
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4. The Bhaghchas Officer dismissed the claim of the ‘opposite 
parties holding, inter alia, that the opposite parties failed to establi h bhig 
settlement of the lands in question with the petitioners and that the 
dispute being title in the suit land raised by both the parties was to be 
decided in the civil court in a regular title suit. 

5. The opposite parties being aggrieved by the said decision prefer- 
red L.R. Appeal No. 1 of 1971 in the court of the Sub-divissonal Officer, 
Sadar, Krishnagore. The Sub-divisional Officer allowed the said appeal 
and passed an order directing the petitioners to pay the price of their share 
payable for the years 1371-1372 BS. amounting to Rs. 1, 616.50. In 
this Rule the said order has been challenged by the petitioners. 


6. Mr. Mukherjee, learned Advocate for the petitioners, submits 
that the finding of the SDO that the petitioners are the bhagidars under 
the opposite parties is not based on any materials rather on surmises and- 
speculation ; not only thatthe SDO has misdirected himself to legally 
interpret the entries in the RS record of rights. It has further been 
contended that the SDO has committed certain errors which are apparent 
on the face of the record ; the petitioners filed Title Suit No. 336 of 1964 
in the first court of Munsif at Krishnagore but they withdrew the suit. 
That suit, according to the petitioners, was filed under wrong advice, 
as they were in actual possession of the same, that they thought it prudent 
not to proceed with the suit ;the said fact of non-prosecution to be going 
against the petitioners.. In short, it has been urged: that the finding of 
the SDO was illegal and against the weight of evidence and without 
urisdiction. 

7. Mr. Roy, learned Advocate for the opposite parttes, supports. 
the finding of the SDO. The following facts and circumstances have 
been pointed out by Mr. Roy in order to support his contention that 
the order passed by SDO was legal and valid: Our attention has been 
drawn to the entries in the CS record of rights. It has been referred to 
in that connection and it has been suggested that the same entries clearly, 
showed that lands in question were in khas possession of the opposite 
parties and therefore subsequent possession of the same by the petitioners 
mist be on account of the taking settlement of the same as bhagidars. 
The said contention is not acceptable for the following reasons; that 
the possession of the petitioners as rightful owners of the same under 
the circumstances mentioned by them may be a possibility, such a 
possession may be the possession of a trespasser or that of 
licensee, That itself shows mere possession of the lands by the 
petitioners. Similar other cogent evidence are required to draw an 
inference of bbag settlement. The said possession by itself is not enough 
to show that the petitioners must be possessing the same as bhagidars. 
Next, the entries in the RS Record of Rights clearly negative the theory 
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of bhag settlement. The presumption of the said entries cannot be rebutted 
by the entries of C.S. Record of Rights which showed that the opposite 
parties were in exclusive possession. When there are competition between 
the two entries, one in the old record of rights and another in the recent 
one, the latter would prevail. Similar is the view expressed by M. C. Ghose, 
J. in the case of (1) Bhupendra Krishna Ghose v. Abdur Rahaman & Ors. 
reported in 61 CLJ 18. Similar is the view expressed by their Lordships 
in the case of (2) Sri Raja Durga Singh of Solon v. Tholu and others, 
reported in AIR 1963 SC 361. In the recent R. S. Record of Rights 
plot no. 2548 has been recorded in the names of the petitioners 
and those of the opposite parties in moiety share. That will appear 
from the entries appearing in khatian Nos. 3391 and 6412. The presu- 
mption arising out of the those entries goes against the assertion of 
the opposite parties that the lands were being held by the petitioners 
in bhag. On the materials on record the said presumption cannot be 
said to have been rebutted. Mr. Roy next drew our attention to the fact 
that there were no materials to show any, foundation or basis of such 
entries. In support of the said contention our attention has been drawn 
to some of the documents such as karchas, muri books filed on behalf of 
the petitioners to prove that they took settlement of the lands from the 
zemindars and submitted that those documents fell far short to establish 
the identity of the lands taken settlement of. The opposite parties’ 
definite case in that respect is that those documents were sprious one 
created only for the purpose of this case. These are the contentions 
which require further consideration ina properly constituted title suit. 
It is too much to expect, in a proceeding like this, the proper determi- 
nation of such question. Moreover, the presumption remains attached to 
such entries even if the parties in whose favour the presumption 1s avail- 
able failed to show the foundation of the same. Similar view has been 
expressed by Roxburgh J. in the case of (3) Rani Harshamukhi Dasi v. 
Kshitindra Deb Roy & ors. reported in 47 CWN 662. Ona similar point 
being raised in the case of (4) Jatindra Nath Malik v. Sushilendra Nath 
Palit in reported in 69 CWN 210, Laik, J. held : 
“The principle of presumption of correctness of the entries in the 
record of rights finally published under the Bengal Tenancy Act, is 
applicable to the record of-rigbts published under the West Bengal 
Estates Aequisition Act, 1953 and itis not for the parties relying on 
such presumption to prove the foundation or basis of the correctness 
of the entries of the record of rights.” 
We have expressed our views in the same line. Mr. Mukherjee’s conten- 
tion is that there was no dispute that when a plaintiff withdraws from a 
suit without permission .of the Court, he is procluded fram instituting a 
fresh suit in respect of ths same subject matter and against the same 
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defendant. But this bar does not extend to his taking the said plea as 
a defence in ‘any suit brought either by the defendant or by any other 
person. We agree with the said contention of Mr. Mukherjee ; the 
petitioners are in possession in the suit land, the opposite parties as 
plaintiffs have brought this suit for the recovery of the price of 
bhag produce and for getting back the possession of the suit land after 
terminating the barga settlement. Accordingly, it is seen that the posi- 
tion of the petitioners is that of a defendant resisting the claim of the 
plaintiff. For the reasons stated we hold that such a plea is available in 
a proceeding like this where they figure as defendants. We have, 
therefore, to consider the scope of such a proceeding 


8. Mr. Roy submits that the application beiog under Article 227 
of the Constitution of India, its scope is very limited, but the power 
under Article 227 is wider than under Section 115 of the Code of Civil 
Procedure and may be used even where Section 115 is not applicable. In 
this connection we may refer to the decision in the case of (5) Satyanara- 
yan Laxinarayan Hegde & Ors v. Mallikarjun Bhavanappa Tirumale, repo- 
rted in AIR 1960 SC 137 wherein their Lordships held: 

“Article 227 of the Constitution corresponds to section 107 of the 
Government of India Act, 1915. However wide it may be than the 
provisions of section 115 of the Code of Civil Procedure, it is well 
established that the High Court cannot, in exercise of its power under 
that section, assume appellate powers to correct every mistake of law. 
Where there is no question of assumption of excessive jurisdiction or 
refusal to exercise Jurisdiction or any irregularity or illegality in the 
procedure or any breach of any rule of natural justice, but, if anything, 
it may merely be an erroneous decision which error, not being app- 
arent on the face of the record, cannot be corrected by the High 
Court in revision under section 115 of the Code of Civil Proecdure or 


under Article 227 ‘of the Constitution.” . 
9, While dealing with the scope of the application under Article 
227 of the Constitution in the case of (6) Aswini Kumar Pramanik y. Dom- 
inion of India, reported in AIR 1952 Cal 251, Harries, C.J. and Das, J. 
held that interference under Article 227 should only be resorted to rare 
cases where real injustice would be done if the court could not interfere 
under section 115 of the Code of Civil Procedure. 


10. Tested with the above principle let us proceed to see whether 
the Sub-divisional Officer assumed excessive jurisdiction not vested in him 
to come to his conclusion. In the instant case the moot point for consi- 
deration is whether the petitioners are the Adhiars or not. This question 
of title in the and became not a question of primary importance. Even 
a person possessing lands under imperfect title can induct an Adhiar in the 
said land and such a contract between them is complete and either of 
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them cannot get rid of the same. In such a case therefore the primary 
question is the question of proof of the existence of an agreement of 
bhag settlement. 

11, While considering the same the Special Officers should confine 
themselves within that scope. But any attempt to transgress such a limit 
will authorise this court to interfere and correct the same. Inthe instant 
case the Sub-divisional Officer throughout tried to find title of the par- 
ties in the suit land and while so doing found the same with the opposite 
parties. There the S.D O. acted in excess of his jurisdiction empowering 
this Court to interfere and to correct the error arising out of the same. 

12. For the reasons stated we hold that this Court has jurisdiction 
to interfere and correct the mistake to see that no failure of justice is 
done. 


13. After hearing the parties and. going through the records we 
are of the view that the Bhagchas Officer very rightly held that the oppo- 
site parties failed to prove the Bhag Settlement in respect of the lands in 
question and that the point at issue as raised by the parties should be 
decided in a title suit in the Civil Court. 

14, Agreeing with the said finding we make this Rule absolute. The 
order passed by the S.D.O. is set aside and the claim of the opposite 
parties for the price of the Bhag produce is dismissed. We, however, 
direct the parties to bear their respective costs. 

Roy J. I agree. 
P. R. 


[CIVIL APPELLATE JURISDICTION] 
Before Mr, Justice Sachindra Kumar Bhattacharyya and Mr. Justice 
Arun Kumar Janah 
Decision: December 19, 1975 


Renuka Mukherjee & Ors. es a ...Appellants 


Versus 
Bhabani Chatterjee & Ors. ... Respondents* 


Transfer of Property Act (IV of 1882), See. 106—Ejectment notice— 
Validity and sufficlency—Notice demanding possession in the alternative 
after the end of tenancy which would expire next after one month from rece» 
ipt of notice—-Joint tenancy—Principle of non-trayerse—Applicability. 

The principle question that was urged for decision in this appeal is whether 
the impugned notice to quit is legal, valid and reasonably sufficient to terminate the 


tenancy inasmuch as the commencement of the month of tenancy or the date on which 
it is to expire has not been specifically mentioned. The next question was whether 


*L. P. Appeal no. 96 of 1974. 
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the said notice was bad inasmuch as it was not addressed to all the tenants. In the 
instant case, the said notice required the tenant to quit and vacate “with the expiry- of 
the last day of your month of tenancy which would expire next after one month from 
the receipt of this notice”. 

HELD: A notice to quit cither in the alternative form or in a form requiring 
the tenant to quit at the end of the year or the end of the month of the tenancy which 
is due to expire next from the date of service of notice is a perfectly valid notice within, 
the meaning of section 106 of the Transfer of Property Act and such a notice can effec- 
tively terminate the tenancy of the defendant. 

The test of the sufficiency of a notice to quit is not what it would mean to a 
stranger ignorant of all the facts and circumstances touching the holding but what it. 
would mean to tenants presumably conversant with al! the facts. 

In the instant case, the notice impugned is a valid notice and it has effectively 
determined. the tenancy of the defendants. 

Undoubtedly the appellants herein were the joints tenants and after the notice 
was drawn up or addressed to all of them, mere non-service of the notice on some of 
the joint tenants would not render the notice defective. In the circumstances of the ins- 
tant case, the failure of on the part of the defendants to disclose the names of the two of 
the heirs of the recorded tenant since deceased, assessing that they have not been correc- 
tly described in the plaint, would by the application of the principle of non-traverse be 
sufficient to clinch the issue and the appellants cannot at this late stage be allowd to’ 
condend that two of such iii of the original tenant have not been made parties to the 
suit. 

- Cases referred to : 
(1) Mozam Shatkh v. Annada Prasad, (1941) 46 CWN 366 
(2) Jatindra Nath y. Malai Ram Show, AIR 1953 Cal 352 
(3) Durgarani Devi y. Mohiuddin, (1950) 86 CL) 198 
(4) Harihar Banerjee y. Ramsashi Roy (1918) 45 IA 222: 29 CLJ 117 
(5) Pahlad Das v. Ganga Saram, AIR 1952 All 32 
(6) Pahlad Das y. Ganga Saram, AIR 1958 All 772 


(7) Bhagwan Sri Krishnaji Virajman -Mandir v. Chuttan Lal, AIR 1963 
All 54 
Manindra Nath Ghose and Saurendra Prasad Ghosh ...for the appellants 
Ranjit Kumar Banerjee, P. K. Chowdhury and Ajit Kumar Bose 
ais sae , for the respondents 
The judgment of the Court was as follows :— 
Bhattacbaryya J : This appeal by the tenant-defendants under clause 
15 of the Letters Patent is directed against the judgment passed by M.M. 
Dutt J. in S.A. No. 714 of 1970‘affirming two concurrent decisions, where- 
by the appellants were directed to be evicted from the premises in dispute. 
2. The only point pressed by Manindra Nath Ghose the learned 
Advocate for the appellants is that the notice to quit was not legally valid 
and reasonably sufficient and the tenancy of the defendants were not 
terminated thereby. 
3. Facts necessary for the purpose of determination of this point’ 
may briefly be stated. The premises in suit comprising 58/4A, Raja 
Dinendra Street and 242, Vivekananda Road, Calcutta formerly belonged 
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to one Kumud Ranjan Banerjee under whom the appellants, predecessor 
Madan Mahan Mukherjee was the original tenant. Madan Mohan took 
lease of the aforesaid premises from Kumud Ranjan at a monthly rental 
of Rs. 300/- payable according to the English Calendar month under a deed 
of lease, dated January 8, 1947 in accordance with the terms of which, the 
lease was to commence with effect from January 1, 1947. During his life 
time Kumud Ranjan filed a suit for ejectment against Madan Mohan, being 
Title Suit No. 85 of 1951 in the 6th Court of the Subordinate Judge at 
Alipore and the suit was dismissed on the ground of invalidity and insu- 
fficiency of the notice. An appeal against the said decision proved infr- 
uctuous in so far as the claim for ejectment was concerned. In his above 
decision, the learned Subordinate Judge came to the finding that the 
month of the tenancy was either from the second day of the month to the 
first day of following month or from the ninth day of a month to the 
eighth day of the following month and as the notice in that suit did not 
require defendants to quit and vacate with the expiry of the month of 
tenancy mentioned above, the suit was dismissed. In the disputed premises, 
there is a school known as Manicktolla High School, which was set up as 
a tenant by the defendants’ predecessor in the earlier suit, but this plea 
was negatived by the court and Mr. Ghose appearing for the appellants 
did not press this point any further. After the appeal was disposed of 
on April 25, 1958, Kumud Ranjan transferred the property in favour of 
the present respondent no. 1 sometimes in June 1959. Madan Mohan 
thereafter attorned in favour of the present plaintiff-respondent and paid 
rents to her. On January 15, 1963, Madan Mohan, the original tenant, 
died and on March 11, 1967, the plaintiff-respondent instituted the suif, 
out of which the present appeal arises, for ejectment of the legal repres- 
entatives of Madan Mohan, from the suit premises after serving a notice 
to quit on the defendant-appellants on February 24, 1966, The said 
notice to quit after reciting the above facts and also after referring to the 
finding of the learned Subordinate Judge in Title Suit No. 85 of 1954 
of the 6th Court of the Subordinate Judge at Alipore, alleged that the defen- 
dants were defaulters in making payment of rents to the plaintiff and in 
making invalid deposits of the same since January 1963. The notice 
accordingly directed the termination of the tenancy of these persons ‘with 
the expiry of the last day of your month of tenancy which would expire 
next after one month from the receipt of this notice’ and further directed 
them to vacate and deliver up physical possession of the disputed premises 
to the plaintiff. As the appellants failed or neglected to comply, the 
present suit was instituted. 


4. The defendant-appellants contested the suit with a joint written 
statement and set up a number of pleas which were all negatived by all 
the courts. Hence this appeal under clause 15 of the Letters Patent. 
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5, Mr. Ghose appearing for the appellants mainly contends that 
the above notice to quit which has been marked Ext. 9 series, is not legally 
valid and reasonably sufficient to terminate the tenancy of the defendants 
inasmuch as the commencement of the month of tenancy or the date on 
on which it is to expire has not been specifically mentioned. It was 
further contended by Mr. Ghose that the notice was bad inasmuch as it 
was not addressed to all the tenants. Mr. Ranjit Kumar Banerjee, 
learned Advocate appearing for the plaintiff-respondent, joined issue 
with Mr. Ghose on both these points. Mr. Ghose in support of his conten- 
tion relied upon a decision of the Division Bench of this Court in the case 
of (1) Mozam Shaikh v. Annada Prasad (46 CWN 366). That was a suit 
in respect of a small plot of land in a bazar area in respect of which, 
the tenant defendant was in possession from before the date when a 
kabuliyat came to be executed on 26th Falgoon, 1205, corresponding 
to the 9th March, 1899. The notice to quit required the tenant to quit 
and vacate by 30th Chaitra, 1343 B. S. In allowing the appeal their Lord- 
ships held that it is for the plaintiff in a suit for ejectment to prove that 
the notice in question legally.determined the lease and in order to establish 
that, he must show that the notice served upon the tenant expired either 
with the end of the year of tenancy or with the end of the month 
of the tenancy and as there was no evidence to show when the tenancy 
commenced, the plaintiff’s suit was dismissed. This decision, in 
our view, does not substantially support Mr. Ghose’s contention. It is 
no doubt true that in any suit for ejectment based upon a notice to quit, 
itis for the plaintiff to establish that the notice terminating the tenancy 
must end with the expiry of the month or the year of the tenancy. In the 
instant case, the notice required the tenant to quitand vacate “‘with the 
expiry of the last day of your month of tenancy which would expire 
next after one month from the receipt of this notice”. It has been pointed 
out by Woodfull in his treaties on Landlord and Tenant, 26th Edn. 
Volume 1, Page 998, Article 2170 that where it is unknown and cannot 
be ascertained or proved at what time of the year the tenancy actually 
commenced, the notice may validly be to quit on a specified day then next, 
“or at the expiration of the current year of your tenancy which shall 
expire next after the end of one half year from the service of this notice.” 
The learned author however pointed out that the general words used 
must be clear in their intent and this view is also quoted with appro- 
val by Mulla in his Transfer of Property Act at page 670, Sth Edn. 1956 in 
the following words: 


“Tt is usual after mentioning the date of the anniversary of the tenancy 
to add in the alternative some such general words as “at the end 
of the year of the tenancy which will expire next after the end of one- 
half year from the date of the service of this notice.” 
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In the case of (2) Jatindra Nath y. Malal Ram Show (AIR 1953 Calcutta 
352) a learned single Judge of this Court held that the demand for posses- 
sion in the alternative form was perfectly valid and well recognised in law 
and in discussing the principle applicable to notice to quit, P. N. Mooker- 
jeer J. referred to a series of English rulings as also other cases of our 
country and repelled the contention of the learned Advocate for the 
appellants that the notice in so far as it demands possession “‘at the end 
of a month of your tenancy which would expire next after 15 days from 
the receipt of this notice” was invalid, insufficient and vague and there- 
fore ineffective in law to determine the tenancy. 


6. The notice in that case required the tenant “to vacate 
and deliver up possession of the said two rooms with the end of 31-7-1945 
or at the end of a month of your tenancy which would expire next after 
fifteen days from the receipt of this notice”. In agreeing with the above 
cited passage in Mulla, the learned Judge pointed out that there was 
nothing either in principle or in authorities which runs counter to the 
suggestion of the learned author and he was accordingly inclined to accept 
the sams and repelled the argument of the learned Advocate of the 
appellants on that score. A similar view was taken by another learned 
single Judge of this Court in the case of (3) Durgarani Devi vy. 
Mohiuddin and ors, (86 CLJ 198). The notice in that suit on the original 
side of this Court required the tenant to vacate and deliver up peaceful 
possession of the divided portion of the suit premises on the expiry of a 
month of his tenancy which was to expire next after the end of one month 
from the service of the said notice. The learned Judge here quoted Mulla’s 
above cited passage and after referring to the Privy Council decision in 
the case of (4) Harihar -Banerji v. Ramsashi (45 Indian Appeal 222) held 
that the notice to quit in that case was a good notice and effectively termi- 
nated the tenancy of the defendant as from April 1946. 


7. We may here appropriately refer to three decisions of the Allaha- 
bad High Court reported in (5) AIR 1952 All 32, Pahlad Das v. Ganga Saran 
& ers., (6) AIR 1958 All 774 Pahlad Das v. Ganga Saran & anr. and (7) 
AIR 1963 All. 54 B. S. K. Virajman Mandir v. Chuttan Lal. The latest 
case in (6) AIR 1958 All. 774 is a Letters Patent appeal from the decision 
reported in (5) AIR 1952 All 32. Jn all these cases, notices were issued 
to the tenants in the alternative form requiring them to vacate on a parti- 
cular day or a date on which the defendant considered that the month of 
his tenancy expired. Inthe last cited case, the notice required the ten- 
ant to quit and vacate on the corresponding date on which the tenant 
thought his tenancy commenced and notices ın ull these cases were acce- 

pted as valid notices under Section 106 of the T.P. Act. 


8. Itis therefore clear from the discussions of the authorities refe- 
rred to above thet a notice either in alternative form or in a form 
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requiring the tenant to quit at the end of the year or the end of the month 
of the tenancy which was due to expire next from the date of service of 
notice was a perfectly valid notice within the meaning of section 106 of 
the Transfer of Property Act and such a notice could effectively terminate 
the tenancy of the defendant. The decision in (1) Mozam Shaikh y. Anna- 
da Prasad (46 CWN 366) relied on by Mr. Ghose in Our view does not 
militate against the principle mentioned above. In the circumstances of 
that case although the notice was accepted as valid notice by their Lords- 
hips, the suit was unsuccessful on the ground that there was no evidence to 
show when the year or the month of the tenancy commenced. 

9. In the instant case,the landlord had set out the full circumstances 
about the origin of the tenancy,earlier suit between landlord and the tenant 
and the decision of the court in the earlier ejectment suit creating an uncer- 

tain and confusing situation. In such circumstances, the landlord after setting 

out the facts had called upon the tenant to vacate in the manner indicated 
above. It is well settled that the test of the sufficiency of a notice to quit 
is not what it would mean to a stranger ignorant of all the facts and circ- 
umstances touching the holding but what it would mean to tenants pres- 
umably conversant with all the facts (Harihar Banerji v. Ramsashi Supra). 
Accordingly we hold that the notice in the instant case isa valid notice 
that effectively determined the tenancy of the defendant and this 
contention of Mr. Ghose must therefore be overruled. 

10. Another objection was taken by Mr. Ghose was that the notice 
was not addressed to all the joint tenants. Undoubtedly the appellants 
were joint tenants and after the notice was drawn up or addressed to all of 
them, mere nonservice of the notice on some of the joint tenants would 
not render the notice defective. It is contended on behalf of the appellants 
that no such persons existed as were mentioned against defendants 4 and 
5, a point which was not specifically taken in the defence nor was it 
canvassed before the court of first instance or the first appellate court. The 
plaintiff in paragraph 8 of her plaint had categorically stated that Madan 
‘Mohan Mukherjee died on or about the [5th January, 1963 leaving - 
behind the defendants nos. 1 to 7 as his heirs and legal representatives 
to succeed to his‘ estate, including the right of his tenancy in the 
demised premises. The defendants in paragraph 9 of the written statement 
admitted the death of their predecessor Madan Mohan Mukherjee and their 
succession to the estate left by him but did not specifically mention nor did 
they take any plea that the defendants 4 and 5 were not the daughters of 
Madan Mohan. Admittedly Madan Mohar left his widow, two sons 
and four ‘daughters, who are all living in the :ameresidence. In the 
circumstances, the failure on the part of the defendants to disclose the 
names of the two daughters of Madan Mohan, assuming them net to have 
been correctly described in the plaint, would by the principle of non- 
traverse be sufficient to clinch the issue and Mr. Ghose cannot now at 
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this. late stage be heard to contend that two of the daughters of Madan 
Mohan hive not been made parties to the suit. No other objection has 
been pressed. In the result, therefore, the appeal fails and is accordingly 
dismissed with costs. The judgments and decrees of the Courts below are 
affirmed. In the circumstances set out we allow the defendant appellants 
time till 31st March, 1976 to vacate, on condition that the appellants 
continue to deposit an amount equivalent to rent month by month in acco- 
dance with the English Calendar in the trial court by the 15th of each 
succeeding month, first of such deposit is to be made by the 15th January, 
1976. The appellants should also ‘deposit the cost due under all the 
decrees within that period, if not already deposited. In default of any 
of these conditions, the decree will become executable at once. 
Janah, J. I agree 
N. C. S. 


[CRIMINAL APPELLATE JURISDICTION] 
Before Mr. Justice Amal Krishna De 
Decision : January 16, 1974 
Legal Remembrancer, Govt. of West Bengal... ...Appellant 
Versus 

N. Das & Anr.... is Moe (Accused) Respondents* 

West Bengal Shops and Establishments Act (XIII of 1963) sec. 19(1)— 
—Prosecution under—Contrayention of sec. 17(1) & 18 and Rules 13, 52, 
21,53-and 38 of 1964 Rules—Maintainance of Records—Employees to be 
furnished with letters of appointment—Sec. 2(4)—Definition of ‘employer’— 
What prosecution has to prove initially to get conviction. 

A departmental officer and an Assistant Accountant of the Chartered Bank were 
prosecuted at the instance of the Inspector, Shops and Establishments Department, 
Government of West Bengal for some alleged breaches of the provisions of the West 
Bengal Shops and Establishments Act 1963 and the Rules framed thereunder, The 
learned Magistrate was of the view that there had been substantial compliance with 
the provisions of the Act and the Rules and therefore acquitted the accused persons 
under section 245 (1) of the Code of Criminal Procedure. Against the order of acquittal, 
the State preferred the appeal. l 

HELD: The departmental officer or the Assistant Accounts officer of the 
Bank is not a person who may be termed asemployer within the meaning of the word 
‘employer’ as defined in section 2(4) of the Act. As the prosecution has failed to 
establish that the persons proceeded against are employers, the proceeding would fail. 
Hence the order of acquittal shall be maintained on this ground alone. 


Case referred to: 


(1) T. Prem Sagar v. M/s. Standard Vacuum Oil Co. Ltd., Madras, 
AIR 1965 SC 111 
“Government Appeal no. 9 of 1973. 
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B. N. Mukherji... o re ...for the Appellant 
A. K. Mukherji and Subrata Roy a ses for the Respondents 

The judgment of the Court was as follows :— 

Sri N. Das, described as Departmental Officer and Sri S. K. Bakshi 
Assistant Accountant of the Chartered Bank at its office at 14, Netaji 
Subhas Road, were prosecuted by the Inspector, Shops and Establish- 
ments, appointed under Section 19(1) of the West Bengal Shops and 
Establishments Act, 1963 in complaint case No 1091/71 in the Court of 
the Presidency Magistrate, 16th Court, Calcutta. It is stated in the com- 
plaint’that Shri Das and Sri Bakshi, when the Inspector visited the Bank 
on 19-11-69, could not produce before him the Attendance Registrar in 
Form I, Registrar of Employees in Form W., Leave Register in Form J 
and could not show that letters of appointment in Form X were issued to 
the employees and that intimation in Form T was sent to the Chief Ins- 
pector regarding overtime work and thus contravened the provisions of 
Section 17(1) of the West Bengal Shops and Establishments Act 
1963 read with Rules 13, 52 and 21 and Section 18 of the same Act read 
with Rules 53 and 38. 

2. The two accused appeared before the Magistrate and pleaded at 
the trial that the ‘Bank had writtten to the Government mentioning 
the difficulties experienced by the Bank in maintaining Registers in the 
prescribed forms and the letters of appointment and statement of overtime 
work in the prescribed forms, before the visit by the Inspector to the Bank 
and thatthe Government had not sent any reply to that letter of the Bank. 
Their plea was that these registers etc were being maintained through not 
wholly in accordance with the prescribed forms. The learned Magistrate 
considering the plea of the accused persons, was of the view that there 
had been substantial compliance with the provisions of the Act and the 
Rules. He acquitted the accused persons under section 245(1) of the- 
Code of Criminal Procedure. It is against the order of acquittal that the 
State, through its Superintendent and Rememberance of Legal Affairs, 
has filed this appeal. Section 17 of the West Bengal Shops and Estab- 
lishments Act 1963, to be hereafter called ‘the Act’, requires every shop=' 
keeper or employer to maintain and keep registers of employees in the 
prescribed from and such other registers as may be prescribed. Section 
18 of the Act requires every shop-keeper or employer to furnish any 
person employed in his shop or establishment with a letter of appointment 
in a prescribed from. Section 21 of the Act says that whoever contravenes 
any of the provisions of the Act; is liable to be convicted and fined. Rule 51 
of the West Bengal Shops and Establishments Rules 1964 lays down 
that whoever contravenes any of the provisions of the Rules, shall be 
convicted and punished. The contraventions complained of in this 
case are contraventions of Sections 17 and 18 and Rules 13, 52, 21, 53 
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and 38. In these sections and Rules the person to be proceeded against is 
the shop-keeper or the employer. ‘Employer’ defined in Section 2(4) of 
the Act means a person owning or having charge of an establishment and 
includes an agent or manager, and any other person acting on behalf of 
such person, in the general management or control of such establishment. 

‘Establishment? menas as defined in section 2(5), a commercial establis- 
* ment or an establishment for public entertainment or amusement, ‘Comm- 

ercial testablishment’ defined in section 2(2) means ... ... ‘Bank’. In order 

to succeed in the case, the prosecution has to prove that the two persons 
proceeded against, come within the definition of the word ‘employer’ 
in section 2(4). No evidence was given by the prosecution in that respect 
at the trial. Inthe petition of complaint these two persons. 

were described, as stated before, as Departmental officer and Assistant 
Accountant of the Bank. It is clear that neither the Departmental 

Officer nor the Assistant Accountant is a person owning or having 

the charge of the Bank. None of themis an agent or Manager of the 

Bank and is also not a person acting on behalf of the agent or manager 

of the Bank in the general management of it. Proof of this was necessary for 
a conviction. There is no evidence on the point and as such the case could 

not have ended in conviction. Section 2(5) of the Madras Shops and 

Establishment Act came up for consideration before the Supreme Court 

in the case of (1) T. Prem Sagar y. M/s Standard Vacuum Oil Co , Madras 

and ors., reported in AIR 1965 SC 111. Section 2(5) of that Act defines 

‘employer’ meaning a person owning or having the charge of the business 

of an establishment and includes the manager, agent or other person 

acting in the general management-or control of an- establishment, Gajen- 

dragadkar, J,~ speaking for the Court, observed in paragraph 7 of 

that decision as follows :- 


“The control or management kiet is associated with persons 
falling under the definition of employer is the general management or 
control of the said establishment ; it is a kind of overall management or 
control and not management òr control of sections or departments or 
subsection or subdivision that function under the establishment”. 

3. Appliyng the same test here, it is quite clear that the Depart- 
mental officer or the Assistant Accounts Officer is not a person who may be 
termed as employer within the meaning of the word in section 2(4) of the 
Act. The prosecution therefore,could not succeed having failed to establish 
that the persons proceeded against are employers. The Order of acquit- 
tal shall, therefore, be maintained on this ground. Itis to be noted that 


the learned Magistrate proceeded to acquit the respondents on merits. It 
is not necessary to go into the correctness or otherwise of that finding in 
view of the conclusion already made above. 
In the result, this appeal is dismissed. 
P.R. ———— 
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[ORDINARY ORIGINAL CIVIL JURISDICTION] 
Before Mr. Justice Sambhu Chandra Ghose 
Decision : September 29, 1970 
Badrilall Daga aed Plaintiff 
ae: Versus Ct 
The Howrah Industries & Ors. or aus Defendants* 


Order 9, Rale 5 of C.P.C.—Plaintiff’s application for issue of fresh 
summons after expiry of 3 months from date. of return of unserved 
summons—Ex parte order by court directing issue of fresh summons— 
Whether order valid—Whether s 5 of Limitation Act, 1963 applies to such 
application— Whether Master of the Original Side of High Court, a ‘‘court” 
within the meaning of Order 9, Rule 5. 

A suit was filed'in the original side of the High Court on 22nd February, 1968 
The writ of summons was returned by the Sheriff unserved on 17th May, 1969. On 
12th May, 1970, on plaintiff's application, the Master made an ex-parte order direc- 
ting issue of fresh writ of summons. The defendants then applied to Court for setting 
aside the Master’s order and for dismissal of the suit on the ground that the plaintiff’s 
application had not been made within 3 months of the return of the summons unserved. 
It was also contended that the Master was nota “court” and had no jurisdiction to 
make the order that he did. ' 

HELD: (1) When dealing with an application for issue of a fresh writ of 
summons the Master is a “court” within the meaning of Order 9, Rule 5, (2) Section 5 
of the Limitation Act, 1963 applies to applications for issue of fresh summons and if 
the Court is satisfied that there was sufficient cause for the delay it may order issue 
of fresh summons even though the application is made after expiry of the three moaths 
prescribed under Order 9, Rule 5. (3) No appeal lies from an order made under S 5 of 
the Limitation Act, 1963, (4) The application should therefore be dismissed. 

Cases referred to : 

(1) Luxmi Trading v. Shriram Gobindnarain, ( 1955) 6i CWN 212 

(2) Pannalal Ram Narayan & ors. v. Bengal Nagpur Cotton Mills Co. 
Ltd., an unreported decision in Suit No. 1614 of 1963 

(3) Brojogopal Barman v. Amar Chandra Bhattacharya, ILR 1956 
Cal. 135. 

The judgment of the Court was as follows :— 

This is an application made by the defendants for inter-alia 
an order for recalling, rescinding and/or cancelling the order 
dated 12th May 1970 passed by the learned Master for the issue and 
service of the fresh writ of summons in the instant suit. The suit was 
filed on 22nd February 1968. On 6th April, 1970 the plaintiff’s solicitor 
wrote to defendants solicitor who was acting as such solicitor in Suit’ 
No. 249 of 1968 on:behalf of the defendants asking him as to whether 
the defendant No. I ‘had entered appearance in the instant suit and asking 
him whether he would accept the service of a notice of motion taken out 
by the plaintiff’s solicitor. The defendants’ solicitor S. N. Deb wrote to 

* Suit no. 492 of 1968. 
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the plaintiff’s solicitor intimating that he would accept service of the notice 
of motion and pointed out that no writ of summons in the instant suit had 
been served on the defendants. From a copy of the notice of motion taken 
out in this suit by the plaintiff’s solicitor on 26th March, 1970 and served 
upon the defendants’ Solicitor, defendants’ came to know that the plaintiff 
was applying for the appointment of a Receiver inter alia of the defen- 
dant’s factory in this suit. In paragraph 3 of the said petition being the 
grounds of the said notice of motion the plaintiff averved that writ of 
summons in this suit had been duly served upon the defendants. There- 
after on searches caused to be made bythe defendants’ solicitor, the 
defendants came to learn on 13th April 1970 that the writ of summons in 
the suit was not served upon any of the defendants. The defendants 
pointed out the said fact of non-service in paragraph 6 of the affidavit 
in opposition filed by them. The defendants also pointed out that the writ 
of summons were returned by the sheriff unserved on 17th May 1969. In 
the affidavit in reply affirmed on 11th May 1970 the plaintiff denied the 
factum of non-service and again reiterated what he had stated in 
paragraph 3 of the petition. After the said application for appointment 
of Receiver was disposed of the defendants made an application for 
dismissal of the suit ona notice of motion dated 19th May 1970. The 
said application was made on the basis of the provisions of 0.9 r. 5 of 
the Civil Procedure Code. Thereafter, the defendants’ Solicitor received 
a letter from plaintiff’s Solicitor stating that summons had been caused 
to be isssued by the Court and asking whether the Solicitor would accept 
service of summons on behalf of the defendants. Thereafter after causing 
searches to be made through their Solicitor the defendants came to know on 
or about 22nd May 1970 that the plaintiff had obtained an order for the 
issue of three fresh writ of summons by the Master, Original Side, of 
this Court, on 12th May 1970. This application has been made thereafter 
for the reliefs mentioned hereinabove including setting aside of the said 
order dated 12th May 1970 of the learned Master. 


2. This application is, it appears, made by way of an appeal from 
the said order of the learned master under the provisions of the rules of 
Original! Side of this Court (See Chapter 6 Rule 15). The grounds in 
support of this application as urged by Mr. Bankim Dutta are as follows : 

1. The said application for issue of fresh writs was not made within 
the time prescribed under Order 9 rule 5 of the Civil Procedure Code 
and as such ought to have been dismissed and as such the learned 
Master had no power to make the order. 

2. The learned Master is not a Court within the meaning ofo. 9 r. 
5 of the Code of Civil Procedure and so could not extend the time 
under the provisions of section 5 of the Limitation Act, 1963 

3. In the case of (1) Luxmi Trading v. Shriram Gobindanarayan reported 
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in (1) 61 CWN 212 the provisions of O. 9 r. 5 came up for consideration 
before a Division Bench of this Court. Order 9, Rule 5 provides as l 
follows : a | S l 
= “0.9 1.5-(1) where after a summons has been issued tothe defendant 
_ “or to one of several defendants, and returned unservèd, the plaintiff 
— fails, for a period of three months from the date of the return 
made tothe Court by the office ordinarily certifying to the Court 
returns made by the serving officers, to apply for the issue of a`- 
fresh summons the Court shall make an order that the suit be dis- - 
missed as against such defendant, unless the plaintiff has within the 
said period satisfied the Court that— 
(a) he has failed after using his best endeavours to discover the resi- 
dence of the defendant who has not been served, or i 
(b) such defendant is avoiding service of process, or 
(c) there is any other sufficient cause for extending the time. 
in which cases the Court may extend-the time for making such appli- ' 
cation for such period as it thinks fit. 
(2) In such case the plaintiff may (subject to the law of limitation) 
- bring a fresh suit.” oo - l 
4. In construing the word “Court” in the said case Chakravarti, 
C.J. observed as follows : i 
“I have no doubt that where the Rule speaks of the Court making 
an order dismissing the suit ‘the Court’ contemplated can only be 
a judge and cannot be the Master. The Master cannot dismiss a 
suit. Where, however, the Rule is speaking of ‘the Court’ which may be 
. Satisfied that one or another of the specified reasons made it impos- 
sible for the plaintiff to serve the summons within the usual time, the 
expression means or at least includes the Master, __ a ori 
Therefore, the ‘learned Master must bè taken to be a ‘Court’? within 
the meaning of the-0.9 1.5 of the Code of Civil Procedure-when he made 
the order extending the time to make the application for issue of three writs 
of summons and directed the issue of three writs of summons. Therefore, 
the first contention of Mr. Dutt must fail. 2 af 
5. It was held. in the said case that the Court had no power to 
extend the time or direct the issue of writ of summons if no application 
was made for the same before the expiry of three months from the date . 
of return of the unserved writ by the Sheriff. But the legal position on 
this aspect of the matter has changed since the decision was given in the 
said case by the coming into operation of the new section 5 of the Limi- 
tation Act of 1963 on Ist January, 1964. The said section is set out 
hereunder : ie as 
S.5. “Any appeal or any application, other than an application 
under any of the provisions of Order XXI of the Code of Civil Pro- 
= cedure, 1908 may be admitted after the prescribed period if the 
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appellant or the applicant satisfies the Court that he had sufficient cause 
for not preferring the appeal or making tke application within such 
period.” 

6. The said section came to be considered by another Division Bench 
of this Court consisting of G. K. Mitter and Masud JJ. in suit No. 1614 of 
1963 (2) (Pannalay Ram Narayan & Ors. v. Bengal Nagpur Cotton Mills Co. 
Ltd. & ors. ){t was held in the said case that section 5 of the new Limita- 
tion Act is applicable to an application under O.9 r. 5 of the Code of Civil 
Procedure by virtue of the provisions of section 29(2) read with section 
3 of the Limitation Act. 

7. It should be pointed out that the new section 5 of the new Limi- 
tation Act is not in the identical terms with the old section 5. The new 
section 5 has been made applicable to all applications except application 
under any of the provisions of O. 21 of the C.P.C. 

8. 0.9 r. 5 of the Code of Civil Procedure does not exclude expre- 
ssly the application of section 5 of the new Act. Thus section 5 
of the new Act was applicable to the application before the ` learned 
Master. Therefore, learned Master had jurisdiction to entertain 
the application and to make the order dated 12th May 1970: The 
said order has been challenged before me only on the aforesaid two 
grounds. There is no challenge in the instant application to the exercise 
of discretion by the learned Master. There is no challenge that the dıs- 
cretion as exercised by the learned Master was perverse. The ground 
taken in challenging the said order is the ground of jurisdiction only. 

9. It was contended by Mr. B.N. Sen that no appeal has been 
filed against the said order of the learned Master in accordance with 
the provisions of Chapter VI, Rule 15 of the Rules of the Original Side. 
An appeal now is time barred but I have the power to treat this applica- 
tion as an appeal and I doso. It was further contended by Mr. Sen 
that the order made under section 5 of the Limitation Act is not appeala- 
ble and so the appeal does not lie. Mr. Sen reiled on ILR (1956) Cal. 
135. It was again held by the Division Bench in the aforesaid case of 
Pannalal Ram Narayan v. Bengal Jute Mill Co. Ltd. that an order under 
section 5 of the Limitation Act is not appealable, not being a judgment 
within the meaning of clause 15 of the Letters Patent, G.K. Mitter J. noted 
and considered the said case of (3) Brajogcpal Barman v. Amar Chandra 
bhattacharjee }LR (1956) Cal. 135. The said Division Bench decision - 
is binding upon me. 

10. Therefore, in any event, this appeal must fail. An application 
certainly can be made for setting aside an ex-parte order, made under 
S. 5 of the Limitation Act, but such application has to be made before 
the Court which had passed that ex-parte order. In the instant case the 
said ex-parte order was passed by the learned Master.and.the application 
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for setting aside the said ex-parte order ought to have been made before 
the learned Mestar. 


11. For all'the aforesaid reasons this application must fail and is 
dismissed. 

12. In view of the fact that the plaintiff made false statements 
with regard to the service of the writ of summons in his petition for 
appointment of a Receiver mentioned above and did also reiterate the 
same in his affidavit in reply I do not think that I should make any order 


as to costs. Therefore, costs of this application shall be costs in the 
cause, 


N. C. S. 





SPECIAL JURISDICTION (INCOME TAX)] 
Before Mr. Justice Sabyasachi Mukharji and Mr. Justice A. K. Janah 
Decision August 28, 1974 


M/s. British Paints India Ltd , Calcutta, ... Applicant 
Versus 
Commissioner of Income Tax, West Bengal lil ... Respondent * 


Method of valuation of stocks — valuation of the goods in process and 
the finished products on the basis of cost of raw materials —Whether jasti- 


fied—Section 145 of the Income Tax Act, 1961-Principles, purpose and 
object of the valuation of the stocks and work in prugress— 


Facts: The assessee is a company engaged in the business of manufacturs 
and sale of paints. For the assessment years 1963-64 and 1964-65, the assessee 
had valued raw materials at cost in the closing stock inventory, However, the goods 
in process and the finished products had been valued at the cost of raw materials only 
which according to the assessee. formed 84.49 -/ representing overheads. Tho assesee 
had contended that it had been the practice to uniformly value the goods in process 
and the finished products at the cost of raw materials only. It was submitted 
that the paints had a limited storage life and if these were not sold within a certain 
period these lost their market value, The Income Tax Officer did not accept the said 
reasoning or the contention. He was ofthe opinion that the basis of valuation of 
stocks, according to the well. known principles cf accountancy should have been ether 
at cost or market price whichever was lower. The Incoms Tax Officer, therefore, 
valued such stock of goods in process and finished products at 100 /. of cost inclu- 
aging the overheads as against 84,49-/. as shown in the books of account of the 
assessece. On the aforesaid basis the Income Tax Officer revalued the closing stocks 
and also the opening stocks and made an addition of Rs. 1,04, 417/-in the assess- 
ment year 1963-64 and allowed a deduction of Rs. 3,338/- in the assessment year 
1964-65 by adjustment of valuation of stocks, There was an appeal before the Ap- 
pellate Asst. Commissioner. The Appellate Asstt. Commissioner for the reasons 
mentioned in his order upheld the Income Tax Officer’s order. 

There was a further appeal before the Tribunal. The Tribunal on the facts came 
to the conclusion that apart from a mere possibility of the paint loosing its 
quality there was nothing to show that the goods in stock had actually deteriorated in 
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value, The Tribunal noted that in this case it was not merely the cost of raw mater- 
jal that was debited in the account but the cost of overheads had also been debited in 
the account. The Tribunal thought if the entire revenue expenditure was to be clai- 
med as deduction, then, it could only be on the basis that either the sales were 
accounted for or the closing stock accounted for the full value, that is the cost and 
overheads. The Tribunal, therefore, was of the opinion the assessee’s method of 
accounting was such from which true profits could not be deducted. Io the premise 
the Tribunal upheld the order of the Income Tax Officer. On a reference at the instance 
of the assessee : 

HELD: a) The. following principles emerge for application to the 
question of valuation : 

(i) The true purpose of valuation of the unsold stock is to balance 
the costs of these goods entered on other side of the account at the time of 
their purchase or production, so that cancelling out of the entries, relating 
to the same stock from both sides of the account, would leaye only the tran- 
sactions on which there have been actual sales in the course of year showing 
profit or loss actually realised on the year’s trading. 

(ii). For the purpose of income tax, the object of valuation of unsold 
closing stock is not to bring into charge any depreciation in the value of 
such stocks. 

(iii) For the purpose of aforesaid valuation, it is necessary to deter- 
mine what in all circumstances represent the costs of stock in trade and 
work in progress. What is and what is not profit or gain in those circums- 
tances must necessarily be one of fact, and fact to be ascertained by the tests 
of ordinary business. a 


(iv) There are no statutory rules for making this valuation and the ord- 
inary method of commercial accounting must be followed except in so far the- 
re is any specific statutory provision requiring otherwise. The method must be 
Jair to tax payer and fair to the revenue. The method of valuation of unsold 
stock and work in progress either at“cost or market value whichever is lower” 
is not a rule of law but a workable method recognised in taxation Laws. It 
must be adopted in commercial sense in consonance with accounting practice 
Anticipated losses and profits for the aforesaid purpose are permissible, 
provided however, there is a market in the ordinary sense, and the anticipa- 
tion is backed by consistency of the method followed and supported by recog- 
nised accounting principles. 


(v) Whatever be the method it must be one recognised by accounting 
practice and sanctioned by commercial practice. The method adopted must 
be regularly followed over the periods. But the method adopted and regt- 
larly followed by assessee and accepted by the revenue should not be depar- 
ted trom it unless there is good reason for the same. If, however, the method 
adopted and regularly followed by the assessee does not result in the deter- 
mination of the true protits for tax purposes, even for one particular year, 
or there is some other good reason, the revenue is entitled to reject the 
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method followed -and value the stocks upon such basis as will result in the 
determination of true profits. 


b) The paints have very short ‘shell-life’. The method or the process 
of following the unsold stock and work in progress adopted by the assessee 
had been consistently and regularly followed by the assessee and accepted by 
the revenue for over a large number of years. The method followed was a 
regular method having regard to the nature and type of business carried on 
by the assessee. It has not been established that the method followed by 
the assessee was with any ulterior purpose. The basis of valuing stocks in 
the manner adopted by the assessee presented a true picture according to 
the correct commercial principle. The valuation of unsold stock or work in 
progress by a process recognised in the traders’ business and sanctioned by 
the accounting practice should be applied and followed, unless there are 
very cogent reasons for departing from it in a particular year. 

c) The Tribunal was wrong in taking into consideration the fact that 
the assessee had not claimed any depreciation in respect of the stock and the 
Tribunal was also wrong in considering that the principle that the stock 
should be yalued “at cost or market price whichever is the lower” was a rule 
of law. The Tribunal should have applied it as a working method suited 


with modification having regard to the particular business carried on by the 
assessee. 


d) Anticipation of the possibility of paints losing their quality by lapse 
of time is permissible provided such anticipation is made bonafide in accor- 
dance with the commercial practice and sanctioned by accounting proce- 
dure in respect of a market in which the trader in question dealt, having 


regard to the nature of the trade and the item comprising the stocks in 
question. 


e) If any particular cases it appears that the actual method followed 
was defective from the intrinsic defect of the method then of course normally 
no question of law would arise, but in the instant case the Tribunal had 
rejected the method of valuation not on any factual dispute but by applying 
a particular approach to the question of valuation which was erroneous. In 
those circumstances in view of the amplitude of the question referred, the 
Court is entitled to go into the eer whether the tribunal was justified 
in is conclusion. 


Cases referred to : 


(1) Chainrup Sampatram v. Commissioner `of Income Tax, West 
-~ Bengal, 24 ITR 481 (SC) i 
(2) Indo Commercial Bank Ltd. v. Commissioner of Income Tax, 
- -. 44 ITR 22. 
a) Commissioner of Income Fax, Madras y, Kr Shnaswami Mudaliar 
7 ~ & ors. 53 ITR-122 (SC) 
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(4) India Motor ‘Part and Accessories (P) Ltd. y. Commissioner of 
Income Tax, Madras 60 ITR 531 (SC) 

(5) P. M. Mahammed Merrakhan v. Commissioner of Income Tax, 
Kerala 73 ITR 735 (SC) 

(6) Commissioner of Income Tax, Bombay v. Sarangpur Cotton Com- 
any 6 ITR 36 (PC) 

(7) Sun Insurance Office y. Clark 1912 AC 443. 

(8) Duple Motor Bodies Ltd. v. Inland Revenue Commissioner 
(1961) IWLR 7339. 

(9) B. S.C. Footwear Ltd. vy. Ridgway 83 ITR 269 (HL) (1971) 2 

WLR 1313. 

(10) B. S. C. Footwear Ltd. v. Ridgway 77 ITR 857 (C.A) (1970) WLR 
888. 

(11) Freeman-Hardy & Willis Ltd. (Now. B. S. C. Footwear Ltd. v. 
Ridgway (1969) 3 All ER 165, 75 ITR 632. 

(12) Chhabildas Tribhuvandas Shah y. Commissioner of Income Tax, 
West Bengal 59 ITR 632. 

(13) Indian Machinery Stores (P) Ltd. yv. Commissioner of Income 
Tax, Bihar & Orissa, 78 ITR 50 (SC) 


Dr. D. Pal, P. K. Pal and A. K. Roy Chowdhury, ..._ ...for the Applicant 
S. C. Sen and Ajit Sen Gupta... .. for the Respondent 


Maukharji, J: In order to appreciate the question involved in this 
reference it would be necessary to narrate briefly the facts leading up to 
the making of this reference. The assessee is a company engaged 
in the business of manufacture and also of paints. This reference arises 
out of assessment orders for the years 1963 64 and 1964-65 for which the 
relevant accounting years were the calender years 1962 and 1963, respec- 
tively. The assessee had valued raw materials at cost in the closing stock 
inventory. However, the goods in process and the finished products had 
been valued at the cost of raw materials only, which according to the ass- 
essee, formed 84 49% representing overheads. The aesessee had contended 

that it had been the practice to uniformly value the goods in process and the 
finished products at the cost of raw materials only. It was submitted that 
the paints had a limited storage life and if these were not sold within a cer- 
tain pariod these lost their market value. The Income-tax Officer did not 
accept the said reasoning or the contention. He was of the opinion that 
the basis of valuation of stocks. aceording to the well-known principles 
of accountancy, should have been either cost or market price, which ever 
was lower. -The Income-tax Officer, therefore, valued such stock of goods 
in-process and finished products at 100% of cost including the overheads 
as against 84.49% as shown in the books of account of the assessee. Oa 
the aforesaid basis the Income-tax Officer re-valued the closing stocks 
and also the opening stocks and made.an addition of Rs. 1,04, 417/- in 
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the assessment year 1963-64 and allowed a déduction of Rs. 3,338/- 
the assessment year 1964-65 by adjustment of valuation of stocks. There 
was an appeal before the Appellate Assistant Commissioner. The appe- 
llate assistant commissioner for the reasons mentioned in his order up- 
held the Income-tax Officer’s Order. 


2. There was a further appeal before the Tribunal. It was urged 
before the tribunal-1 that the basis of valuation adopted by the assessee 
was in accordance with the recognised system of accounting. It was urged 
tbat the practice of valuing the closing stocks at only the value of raw 
material had been followed consistently over the years and therefore the 
same should not be~ disturbed by the departmental authority. Reli- 
ance was placed on certain books of accountancy in support of the method 
followed by the assessee. It was reiterated that depending upon the life 
of a particular kind of paint which was described as ‘shell-life’ that is to 
say, the period during which the paint could reasonably be stored without 
loosing its quality, and experience had shown that irrespective of the 
actual cost the writing down of it in the manner it was done was necessary 
for the purpose of balancing the profits on sale of such products. The 
tribunal was of the opinion that the goods in process as well as the 
finished products had been arbitarily taken below the costs that is the cost 
of raw materials and others overheads. The Tribunal was of the opinion 
that in this case there was no evidence that the stocks had either be- 
come obsolete or slow-moving. In the premises there was, according to 
the tribunal, no. justification for writing down the value of the stocks. 
It was noted by the Tribunal that in none of these years the assessee had 
claimed deduction'for depreciation of stocks remaining unsold over a 
stated period. The tribunal therefore, came to the conclusion that apart 
from a mere possibility of the paint losing its quality there was nothing to 

show that the goods in stock had actually deteriorated in value. The tribunal 
noted that in this case it was not merely the cost of raw material that 
was debited in the account but the cost of overheads had also been 
debited in the account. The tribunal thought if the entire revenue expen- 
diture was to be claimed as deduction, then, it could only be on the basis 
that either the sales were accounted for or the closing stock accounted for 
the full value, that is the cost and over-heads. The tribunal, therefore, 
was of the opinion the assessee’s method of accounting was such from 
which true profits could not be deduced. In the premises, the tribunal 
up held the order of the Income-tax Officer. The tribunal in the afore- 
said facts and circumstances of the case has referred to this court the 
following question under section 256(1) of the Income-tax Act, 1961— 
“Whether, on the facts and circumstances of the case, the tribunal was 
justified in rejecting the method of valuation of the goods in process 
and the finished products on the basis of cost of raw material adopted 


1976 (1) CLI) British Paints India Ltd. v. Commissioner of I-Tax 107 


by assessee, and taking their valuation on the basis of the finished 
goods ?” 

3. Itis, therefore, necessary in order to determine the question 
before us to examine the purpose of valuation of stocks in computing the 
tax liability of an assessee. In the case of (1) Chainrup Sampatram v. Co- 
mmissioner of Income-tax, West Bengal 24 ITR Page 481 the Supreme Co- 
urt observed that it was a misconception to think that any profit arose out 
of the valuation of the closing stock, valuation of unsold stock at the close 
of an accounting period was a necessary part of the process of determining 
the trading result of that period, and Gould in no sense be regarded as 
the source of such profit. At page 485 of the report the Supreme Court 
observed as follows :— ‘ 

‘It is wrong to assume that the valuation of the closing stock at 
market rate has, for its object, the brinnging into charge any deprecia- 
tion in the value of such stock. The true purpose of creating the value 
of unsold stock is to balance the costs of these goods entered on the 
Other side of the account at the time of their purchase, so that the 
cancelling out of the entries, relating to the same stock from both side 
of the account would leave only the transactions on which there have 

been actual sales in the course of the year showing profit or loss 
actually realised on the year’s trading.” 


In this connection the Supreme Court referred to the extract from the 
report of the Committee on Taxation and Trading profits presented to the 
British Parliament in 1951. At page 281 of the said report the committee 
observed as follows :— 


“As the entry for stock which appears in the trading account is 
merely intended to cancel the charge for the goods purchased which had 
not been sold, it should necessarily represent the costs of these goods. 
If ıt is more or less than the cost, then the effect is to state the profits 
on the goods which actually have been sold at the incorrect figure... 

...from this rigid doctrine One exception is generally recognised 
on prudential grounds and is now fully sanctioned by custom that 
is to say, the adoption of market value at the date of making up of 
accounts if that value is less then the cost. It is of course an ant:ct- 
pation of the loss that may be made on these goods in the following 
year, and may even have the effect, if the prices rise again, on attri- 
buting to the following year’s result a greater amount of profit than 
the difference between the actual sale price and the actual cost price of 
the goods in question’. 

In the case of (2) Indo Commercial Bank Ltd yv. Commissioner of Income- 
tax 44 ITR page 22, at pages 37 and 38 of the report the Madras High 
Court had dealt with certain examples which might -demonstrate that if a 
method of accounting recognised by accounting principle is regularly 
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adopted-over a course of-years then true profits and true loss for income- -tax 
purposes could always be determined though ina particular vear it might 
not be the reflection of the actual trading profits. It is for this purpose 
that in the case of (3)Commissioner of Income-tax Madras ~. ` Krishnaswami 
Mudalliar and others 53 ITR 122 the Supreme Court observed that the 
Income-tax Officer was entitled to apply the proviso to section 13 of the 
Indian Income-tax Act 1922 which is similar to section 145 (1) of the In- 
come-tax Act 1961 with which we are concernéd in this case, not arbitra- 
tily but only within the limitations enjoined by~ the statute, i.e. after exa- 
mination of the method of accounting employed by the assessee fo come 
to’ the conclusion that either the method had not been regularly employed 
or that the income. profits and gains of the assessee under the Income- 
tax Act could not be properly deducted therefrom. In the case of (4) 
India Motor Part and Aécessories (P) Ltd v. Commissioner of Income-tax 
Madras 60 ITR page 531 the Supreme Court held that'if the method of 
valuation adopted by the assessee was a recognised method -ånd had 
_ normally been Tegularly followed by the assessee, then the fact that -occa- 
sionally solitary items might be sold for higher prices than the cost price 
would not detract from the nature and the system followed to be “rejected 
it must be shown that the method was improper or the same did not lead 
to the determination of the true profits for the income tax purposés or 
was patently irregular and unless these conditions were fulfilled revenue 
authorities were not entitled to resort to the provisions of the proviso 
to section 13 of the- Indian Income-tax Act, 1922. The same principles 
were reiterated by the Supreme Court in the case of. (5) P. M. Mahammad 
Meerakhan v. Commissioner af Income-tax, Kerala, 73 ITR- page 735. In 
this connection reference is necessary to a decision of the Judicial commi- 
ttee in the case of (6) Commissioner of Income-tax Bombay v. Sarangpur 
Cotton Company 6 ITR page 36. There the judicial committee observed, 
in the facts of that .case, that the view that an Income-tax Officer . was 
prima facie entitled. to accept the profit shown by the assessee’s account 
where there was ‘a method of accounting regularly employed by the 
assessee Was not a correct view. It was the duty of the Income-tax. Officer 
where there was such a ‘method of accounting was followed to consider 
whether the income, profits and gains could be properly deduced there 
from and to proceed according to his judgment on the question. In 
that case the assessee had employed a régular method of accounting but 
had for some years past adopted a method of valuation of stock by- taking 
some price below both cost and market price with the object of 
creating a secret reserve which involved the retention of ‘secret profits’ 
as not be included in the profit shown to the shareholders. For the acco- 
unting year 1930 the assessee had submitted their profit and loss account 
showing a profit of Rs. 2,64,086/:and a return of the total income of-the 
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company showing an income of Rs. 1,99,086/- which was arrived at by 
taking into account the result of under valuation of stock which the com- 
papy had adopted in the previous year. The Income-tax Officer without 
considering whether the true income could be arrived at from the method 
of accounting employed by the assessee held that the assessee was bound 
by the profits shown in the balance-sheet. It was held by the judicial 
committee that the Income-tax Officer was not entitled to take profits 
shown in the balance sheet as the real income of the assessee but was 
bound to consider whether the true income could be determined from 
the account of the assessee and to proceed according to his judgment on 
this question. In the case of (7) Sun Insurance Office v. Clark 1912 AC 
page 443 at page 445 viscount Haldane observed in his speach :— 
i “It is plain that the question of what is and what is not profit 
or gain must primarily be one of fact, and of factto be asertained 
by tests applied in ordinary business.” 
Yn the case of (8) Duple Motor Bodies Ltd v. Inland Revenue Commissi- 
oner (1961) IWLR. 739 at page 755 of the report in his speech Lord 
Reid observed:.  ' 
“It appears to me that we must begin at the other end and simply 
‘ask what, in all circumstances of a particular business is a figure 
which fairly represents the costs of stock in trade and work in 
progress. One thing clearly emerges as approved by accountancy 
profession whatever method is followed it must be applied consistently 
I accept that. So the real question is what method best fits the 
circumstances of a particular business. And ifa method has been 
applied consistently in the past, then it seems to follow that it 
should not be changed unless there is good reason for the change suffi- 
cient to outweigh any difficulties in the transitional year. 


_4, The purpose and object of valuing tne stocks have been aptly des- 
cribed in the speech of Lord Reid in the case—(9) B. S. C. Footwear Ltd v. 
Ridgway 83 ITR page 269 at page ©272-(1971) 2 WLR 1313 at 1315 as 
follows : 

_ “It isa common place that a trader’s profit for tax purposes 
must be determined by framing a profit and loss account in which there 
is set against bis gross receipts all relevant expenditure. It has often 
‘been suid that you set against the receipts all expenditure incurred in 
earning those receipts. But that is not quite accurate. If you manure 
the field in your one in order to reap the harvest in year two no one 
now doubts that the cost of the manure is a proper charge against 
the receipts in year one although that cost-produces no return until the 
next year. There are no statutory-rules about this and it is well set- 
tled that the ordinary principles of. commercial accounting must be 
used exceptin so far as any specific statutory provision requires 
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otherwise. The question is what is fair to the tax payer and fair to the 
revenue. 

It has long been recognised that a fair result cannot be achie- 
ved without taking into account the trader’s stock-in hand at the 
beginning and at the end of the year. Inthe long run it- might not 

. much matter how this stock is valued because, if the wrong figure for 

` the stock at the end of year one causes the profit for that year to be 
too low, the same figure on the other side of the account at the beg- 

_ inning of year two will cause the profit for year two to be to the same 
extent too high. But for obvious reasons it is desirable that in each 
separate year the profit should be determined as ‘accurately. as 
possible. l 

The application of the principles of commercial accounfing iS, 
however, subject to one well established though non-statutory principle 
Neither profit nor loss may be anticipated. A trader may have made 
such a good contract in year One that it is virtually certain to produce 
a large profit in' year two. But he cannot be required to pay tax on 
that profit until it actually accrues. And conversely he may have 
made such an improvident contract in year one that he will certainly 
incur a loss in year two but he cannot use that loss to diminish’ his 
liability for tax in year one. 

This principle is subject to an exception as regards stock-in- 
trade. If it were applied logically stock-in-trade must always -be: va- 
lued at the end of the year at costs, even if it could have been bought 
at least traders have been allowed to value such stock at the end of 
the year at its market price or market value at the date if that is lower 
that the original cost price on the other hand, the trader is not requi- 
red to value his stock at market value if that is higher than the ori- 
ginal cost. So to this extent he can diminish his profit in year one 
by setting against it an anticipated loss in year two. It 18 only an anti- 
cipated loss because the market price may move up-wards before he 
sells the stock so that when he does sell it he gets a price equal to 
or greater than the original cost and so never in fact suffers any loss. 
If that happens the matter is put right in year two. The effect of 
carrying forward the stock ata valuation and not the actual original 
costis deemed to be the cost,and so the profit in year two is 
increased, 


That exception has been expressed by the phrase “cost or 
market value, which ever is the lower.’ “But that is only.a shorthand 
convenient form of expression. It is not contended by the crown that 
it is ‘a rule of law to be interpreted as if the words occurred in a statute. 
It-is I think accurate and a hd where there is a market in the 
ordinary sense” 
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5. From the aforesaid judicial decisions it appears to us that the 
following principles emerge for application to the question with which we 
are cancerned in this reference -- 


(i) The -true purpose of valuation of the unsold stock is to balance 
the costs of these goods entered on the other side of the account at the 
time of their purchase or production, so that cancelling out of the entries, 
relating to the same stock from both -sides of the account, would leave 
only the transactions on which there have been actual sales in the ~ course 
of-year showing profit or loss actually realised on the year’s trading. 
(See the observations of the Supreme Court in the case of (1) Chainrup 
Sampatram v. Commissioner of Income-tax, West Bengal 24 I.TR. page 481, 
at page 485, observations of Lord Reid tn the case of (9) B. S.C. Food- 
wear Lid. v. Ridgway 831.T.R. page 269 at page 272, 273.) (ii) For the pu- 
rpose af income tax the object of valuation of unsold closing stock is not 
to bring into charge any depreciation in the value of such stocks. (See the 
observations of the Supreme Court in the aforesaid decision) (iii) For the 
purpose of aforesaid valuation -it is necessary to determine what in all 
circumstances represent the cost of stock in trade and work in progress. 
What.is and what is not profit or gain in those circumstances 
must necessarily be one of fact, and fact to be ascertained by the tests of 
ordinary business. (See the observations of Viscount Haldane in (7) Sun 
Insurance Office v. Clark, (1912) i. C. 443 at 455, and of Lord Reid in 
(8) Duple Motor Bodies-Ltd. v. Inland Revenue Commissioners, (1961) I 
W.L.R. 739 at 755. (iv) There are no statutory rules for making this 
valuation and the ordinary method of commercial accuounting must be 
followed except in so far there is any specific statutory provision requir- 
ing otherwise. The method must be faır to tax payer and fair to the 
revenue, Traders are allowed to value their unsold stock and work in 
progress either at “cost or market value, whichever is the lower”. 
This is, however, a shorthand way of expression, itis nota rule of law. 
It is a workable method recognised in tax laws. It must be adopted in 
commercial sense in consonance with accounting practice. Anticipated 
losses and profits for the aforesaid purpose are permissible, provided 
however, there is a market ir the ordinary sense, and the anticipation is 
backed by consistency of the method followed and the method followed 
supported by recognised accounting principles. (See the decisions of the 
Supreme Court in the cases of (1) Chainrup Sampatram v. Commi- 
ssioner of Income-tax West Bengal 24 ITR 481. (3) Commissioner of 
Income tax. Madras v. Krishnaswami Mudalliar, 33 ITR, 122, (4) India 
Motor part & Accessories (P) Ltd -v. Commissioner of Income-tax, Madras 
60 ITR 531, observations of Viscount Haldane in (1912) AC 443 at 455, 
observations of Reid in (1961) I WLR 739, at 755, in (1971) 2 WLR. 
1313 at 1315). 
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(v) Whatever‘be the method it must be one recognised by account- 
ing practice and sanctioned by commercial practice. Fhe methot adopte 
must be regularly followed over the periods. But the method adopted 
and 'regularly followed by assessée and accepted by the revenue should 
not be departed from unless ‘there is good reason for the same. If how- 
ever the method:adopted and regularly followed by the assessee does ‘not 
result in the determination of the true profits for taa purposes,-even for 
one particular year, or -there. is some other good reason, the- revenue is 
entitled to reject the method followed and value the stocks upon such 
basis as will result in the determination of true profits. (See the aforesaid 
decision.of the judicial committee, the aforesaid decisions’ a the -Supreme 
Court, and.the House of Lords). i i 


6. Bearing, the above principles in mind we have to examine - the 
principles of accountancy that were sought to be followed and relied on 
by the assessee in this case and the facts and circumstances of this case.’ It 
has to be borne in mind that we have to deal with the valuation of unsold. 
stocks and products in ‘procéss of production, and the item is paints and 
it is said that-the paints have short, duration of life. Io the -Recommen- 
dations of accounting principles by the . Institute of Chartered Accounts in 
England -and Wales (1961) reprint, it has been- said that productioa 
expenditure mgiht be divided‘into various heads, and opinions have diff- 
ered on the extent to which overhead expenditure: should be included in 
computing the cost of stock. It-has been further observed that no-one 
method of dealing with overhead expenditure was: suitable for -all busine- 
sses. The method-selected by the management needed to be clearly defi- 
ued and must have regard to the nature and circumstances of the business 
80 as to ensure that the trend of the trading results would be shown fairly. 
Once the method’had been selected it was required to b2 consistently used 
from to period to period, according to the said Recommendations, regar- 
dless of the amount'of profits available or lossess sustained, The Reco- 
mmendations further‘stated that’ for selecting a method of dealing with 
overhead expenditure.. certain principles were required to be followed. Ia 
deciding whether to include a ‘proportion of the overheads as the expen- 
diture of stock and also in deciding which elements of expenses might 
properly be included for that purposes, it was necessary to have regard 
to the nature and stage of development of the business, -particularly factors 
such as the length of the production period, the probability of fluctuations 
‘in the leval of production or the volume- of sales, the risk of selling cam- 
paigns by competitors at reduced prices and the extent to which produc- 
tion was undertaken only to a consumer’s order or ‘for stock’ in 
expectation of sale. .It was further observed that in‘business which were 
highly competitive or had a sensitive market for their products, over- 
head expenditure might properly be omitted in order to avoid carrying 


— 
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a 
forward expenditure Which might prove irrecoverable. Raymond P. Marple 


in his book “Toward a Basis Accounting phillisophy” (1964) at page 
14 observed as follows :— 


“But let me correct any such impression by emphasizing that the 
treatment of fixed expenses, is, in my opinion, the crux of the inven- 
tory valuation problem so far as overhead is concerned. Most of 
the really difficult problems of overhead application arise because of 
fixed expenses. Because these expenses do not vary as the volume of 
production changes, the cost of overhead per unit of product or per 
machine direct labour hour tends to vary inversely with the volume of 
production. This results in low overhead costs per unit of product in 
periods of high overhead costs per unit of product in periods of low 
activity, when selling prices are likely to be low. Product costs obtai- 
ned by including overthead on this basis are as unsatisfactory for 
inventory valuation purposes as they are for the determination of sell- 
ing prices or the calculation of profits.” 

The Institute of Cost and works Accountant, London in its report on 
Marginel Costing (1961) at page 21 observed :-— 


‘The inclusion of overhead cost in the valuation of work in pro- 
gress and finished stock is a subject on which considerably divergent 
views are held. The extremes vary from the inclusion of total over- 
head to the inclusion of variable overheads only, or even the exclusion 
of all overhead cost. Whatever may be the merits of these various 
cases, they should be consistently applied from year to year or period 
to period.” 


7. Sofar asthe facts of the case are concerned it is the case of 
the assessee, and there was no contrary evidence or nothing to contradict 
that case of the assessee, that the paints have very short ‘shell life’. It has 
further to be borne in mind that the method or the process of valuing 
the unsold stock and work in progress adopted by the assessee in the 
manner done in the year in question had been consistently and regularly 
followed by the assessee and accepted by the revenue for over a large 
number of years. There was the evidence on behalf of the assessee that 
the method followed was a regular method having regard to the nature 
and type of business carried on by the particular assessee. Next, the 
assessee has asserted and it was not denied by the revenue that stocks 
which had remained unsold fora period used to become unsalable or 
were not sold by the assessee because of its reputation in the market. It 
has not been established that the method followed by the assessee was 
with any ulterior purpose. There was no contrary evidence given by 
the revenue. Assessee had asserted that experience had shown that the 
basis of valuing stocks in the manner presented a true picture according 
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to the correct commercial practice. There was no evidence to the con- 
trary by the revenue. 

8. The tribunal has stated on the other hand that there was no evi- 
dence that stocks had in fact become obsolete or slow moving. There 
was merely an assertion of a possibility. There was nothing to show 
that the stocks had actually deteriorated in value and according tothe 
tribunal the stocks should be valued at the cost or at market price which- 
ever is lower but the assessee had followed an arbitrary method of 
valuing the stocks. According to the revenue the method followed bythe 
assessee did not disclose true profits. The tribunal has noted that the 
assessee did not disclose true profits. The tribunal has noted that the 
assessee had never claimed depreciation ofits stock in the previous 
- years, The tribunal came to the conclusion that although for business 
purposes stocks might be valued ina particular manner that method 
would not hold good for income-tax purposes and the assessee’s method 
of accounting was such from which true profits could not be deduced. 
Upon the aforesaid basis the Tribunal rejected the assessee’s method and 
upheld the Income-tax Officer’s basis of valuing the stocks and goods 
in process at 100% of costs including the overheads. i 

9. On behalf of the revenue great reliance was placed in the case 
of (11) Freeman Hardy & Willis. Ltd. (Now B.S.C. Footwear Ltd) v. Ridg- 
way reported in (1969) 3 All ER page 165. There what happened was 
the tax payer company carried on business as shoe retailers through its 
790 retail shops. In order to effect a large sale it had to keep large 
stocks and the number of shoes in stock at the end of its trading year 
which ended in December was generally equal to about one-third 
of the total annual sales. Some of the remaining stock used to be 
sold at reduced prices at the January sales, some at even lower 
prices in subsequent sales and some at less than cost. When 
making up its accounts the tax-payer company had followed its 
practice of 30 years and valued two thirds of the stock in hand at the 
end of the year at original cost and the remainder at a lower figure 
being replacement value, i.e. the price which according to it would 
be paid for itis the wholesale market. The Crown computed the tax- 
payer company's income for income tax purposes on the basis that stock 
was valued cost or market value, whichever was less, market value being 
the price which could be obtained for it on a sale by retail less any ex- 
penses referable to the sale such as seller’s commission. Evidence was 
given, by accountants for the tax payer company, that in view of the 
large stocks maintained ‘replacement price’ produced a fair allocation 
of profits and losses in the successive accounting years, setting off losses 
from the stocks brought forward from a previous year against the higher 
profits resulting from the larger stocks in that year. Evidence from a 
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dissenting point of view was given by the Crown. Cross, J. dismissed 
an appeal, preferred by the taxpayer from the decision of the Special 
Commissioners who had confirmed the decision of the Crown. The 
learned judge held that the words “market value” in the formula accep- 
ted by law from the practice of accountants for valuation of stock-in- 
trade “cost or market value, whichever is the less prima facie connoted 
the price obtainable in the market which offered the best price and evi- 
dence in that case did not support the existence of an invariable accoun- 
tancy practice of interpreting market value” in such a way as to give the 
trader an option of valuing his stock at the wholesale market price even 
though that was less than cost (which would have involved giving an un- 
natural construction to the words in question where the real market 
value exceeded the cost). The aforesaid decision went up in appeal before 
the Court of Appeal in England and the decision of the Court of 
Appeal is reported in (1970) 2 WLR 888= 77 ITR page 857. 
The Court of Appeal held dismissing the appeal preferred by the 
assessee in that case that in the phrase “cost or market value, whichever 
in lower” market value meant.the price at which the stock could be 
expected to be sold in which the trader sold, in case of retail trade the 
market must be the retail market. The Court further held that if the 
method had been consistently applied in the past it should not be changed 
unless there was good reason sufficient to outweigh any difficulty,but there 
was such a reason in the instant case, namely that the method consistently 
applied prior to 1959, however commercially sensible did not produce 
the profits and gains for a particular year taken in isolation. Russell, L.J. 
noted that the tax payer had operated a system in valuing its 
stock which to some extent was a flexible one which was ter- 
med as “an average mark-up’. From the decision of the Court 
of Appeal there was a further appeal to the House of Lords and the said 
decision is reported in (1971) 2 WLR 1313-83 ITR 269, and we have 
already referred to the said decision. The House of Lords by a majority 
judgment dismissing the appeal held that in the phrase ‘cost or market 
value, whichever is lower’ market meant the price at which the stock 
could be expected to be sold in the market in which the trader sold, and 
in case of retail trade, that market must be retail market. It was, further, 
held that if a method had been consistently applied in the past it should 
not be changed unless there were good reasons sufficient to out weigh any 
difficulties but the House found that there was such a reason in that 
case, namely that the method consistently applied prior to 1959, however 
commercially sensible did not reproduce the profits and gains of a partı- 
cular year taken in isolation. Viscount Dilhorne gave a dissenting judg- 
ment, reliance was placed on this decision of the House of Lords by the 
revenue in support of the conclusion arrived at by the tribunalia the 
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instant case before us. It has to be borne in mind that the facts of the 

aforesaid case were very peculiar. Firsily, the assessee was a retailer 
and had carriéd on the business of shoe retailer. The mark up system, 
a flexible system which had been followed in that case was not a system 
of value based on the expected price to be fetched by the sale of the stock 
at the retail market. It was a working out method in which the Courts 
found as a fact that the valuation that had been put was not on the 
basis of the marked in which the trader dealt. In other words, the 
valuation put by the assessee did not represent the market price even 
according to the assessee. Secondly, there were conflicting evidence, 
namely, there was. evidence on the side of the assessee suggesting that 
the valuation put was the best practical method of valuing the stock while 
on behalf of the Crown there was the evidence of accountant indicating 
that was not so. In view of these factors the House of Lords upheld the 
decision of the commissioners for the Inland Revenue. That decision 
in our opinion cannot be availed of by the revenue in the facts 
and circumstances of this case. Viscount Dilhorne, of course, did not 
find sufficient good reason -for permitting departure from the accepted 
system. ‘There is, however, one principle enunciated by the House of 
Lords, namely, that even if the method followed by the assessee was 
commercially sound aad had been consistently applied in the past the 
same could be departed from if ina particular year taken in isolation it 
did not reproduce the profits and gains of a particular yeap which req- 
uires consideration. In our Opinion this principal should, however, be 
applied with caution und upon very cogent evidence in a particular case. 
In the peculiar facts and circumstances of the case with which the House 
of Lords had to deal with in the aforesaid case might have justified the 
application of that principal in the facts of t case, though we are 
respectfully inclined to agree with the view of Viscount Dilhorne that 
sufficient cogent reason was not there for the departure of the practice 
followed and accepted by the revenue over the periods. It has to be 

borne in mind that for computation of profits and gains, if any, on this 

account as was observed by Lord Reid in the aforesaid decision at page 

272 of the report there are no statutory rules and the ordinary prin- 
ciples of commercial accounting must be used except in so far any speci- 
fic statutory provision requires otherwise. In this connection it is nece- 

ssary also to remember the observations of Viscount Haldane that what is 
and what is not profit or gain must primarily be one of fact and of facto be 
ascertained by tests applied in ordinary business. Therefore, the valuation 

of unsold stock or work in progress by a process recognised in the trader’s 

business and sanctioned by accounting practice should be applied and 

followed unless as we mentioned before there are very cogent reasons for 

departing from it in a particular year. 
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10. Having regard to the principles that we have discussed above 
and in view of the facts and circumstances of this case the question be- 
fore us; is,- whether the Tribunal was justified in its conclusion ? We have 
come to the conclusion that the Tribunal was not so justified. The Tri- 
bunal was wrong, in our opinion, in taking into consideration the fact that 
assessee had not claimed any depreciation in respect of the stock. As 
the Supreme Court has observed in the case of (1) Chainrup Sampatram 
v. Commissioner of Income-tax, West Bengal (supra) it is wrong to assume 
that the purpose of valuation of closing stock wasto bring into charge 
any depreciation in the value of such stock. The Tribunal was wrong in 
considering that the principal that the stocks should be valued at cost 
or market price, whichever is lower, was a rule of law. The Tribunal sho- 
uld have applied it as a woiking method suited with modification having 
regard to the particular business carried on by the assessee. The Tribunal 
relied on the fact that apart from mere possibility of paints loosing 
there quality by lapse of time there was nothing to show that the goods 
in stock had actually deteriorated in value. The Tribunal should have 
appreciated anticipation of a possibility is permissible to a certain extent 
provided such anticipation is made bonafide, in accordance with com- 
mercial practice and sanctioned by accounting procedure in respect of a 
market in which the trader in question dealt, having regard to the nature 
of the trade and the item comprising stocks in question. If the Tribunal 
or the revenue authorities was in any doubt about the actual valuation 
made perhaps it would have been more rational for the Tribunal to 
have examined statement-wise the various items of paints which compri- 
sed the stoks of the assessee and also their production period and also 
the time lag between production and sale. The Tribunal did not do that, 
perhaps because Tribunal felt that there was nothing to doubt the accuracy 
of the figures given by the assessee. For the aforesaid reasons we have 
come to the conclusion that the Tribunal was not justified in rejecting 
the method of valuation of the goods in process and the finished 
products on the basis of the cost of raw material, adopted by the 
assessee. 


11. Counsel for the revenue, however contended before us that 
the question referred to this was a question of fact and there being no 
question to the effcct that there were no materials for the Tribunal to 
come to the conclusion that it did it was not’ possible for this court to 
question the conclusion arrived at by the Tribunal. In this connection 
reliance was placed on two decisions. In the case of (12) Chhabildas 
Tribhuvandas Shah v. Commissioner of Income-tax, West engal 59 ITR 
733, what happened was that the profits disclosed by the accounts for the 
relevant year, in comparison with the earliar years were too low, and 
that there were no day to cay stock details for the purpose of verification. 
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The Income-tax Officer rejected the trading accounts of the assessee 
and added the sum of Rs. 75,000/- to the income returned by the assessee. 
The Tribunal in that case upheld the addition on the ground that the asses- 
see was doing business in the main on wholesale basis and in the absence 
of-tally of quantities in respect of major items of the trading account, 
the fall in the margin of profits could not be satisfactorily explained and 
further that the fallin the margin of profits was all the more difficult 
to explain in view of the fact that the assessee had a quota of imports 
worth about Rs. 8 lakhs which could have given the assessee a handsome 
margine of profits. The Supreme Court held that there was material to 
support the finding of the Appellate Tribunal and no question `of law 
arose out its order. The Supreme Court further observed that in cases 
involving the applicability of the proviso to section 13 of the Indian 
Income-tax Act, 1922, the question to be determined by the Income- 
tax Officer was a question of fact, namely, whether the profits and gains 
could or could not be properly deduced from the method of accounting 
regularly adopted by the assessee. There was nothing special about the 
question of fact, and generally the only question of law that could 
possibly arise was whether there was any material for the finding In 
the case of (13) Indian Machinery Stores (P) Ltd. v. Commissioner of 
- Income-tax, Bihar and Orissa 78 ITR Page 50 in the books of accounts of — 
the vendors the stock in question stood at Rs 1,77,285/- whereas in the 
deed of transfer and in the books of the assessee the stock taken over 
by it was valued on the sams day at Rs. 2,10,285/-. Toe Income-tax 
Officer was ‘of the view that the assessee had inflated the -value 
of the opening stock so as to reduce the ultimate profits and added 
the difference of Rs. 33,000/-to the profits of the assessee. The 
Tribunal confirmed that order. The High Court also confirmed 
that order. It was held by the Supreme Court that the reference 
was incompetent and no question of Jaw arose. As we have ` 
noticed the facts of these two cases were very peculiar. If any particular 
cases it appears that the actual method followed was defective from the 
intrinsic defect of the method then of course normally no question of 
Jaw would arise, but in the instant case before us the Tribunal had reje- 
cted the method of valuation not on any factual dispute but by applying. 
a particular approach to the question of valuation which in our opinion 
was erroneous, In those circumstances in view of the amplitude of the 
question referred tous we are, ofthe opinion, that we are entitled to 


go into the question whether the Tribuoal was justified in 1s conclusion. 
12.. In the premises, the question referred to this court, is answered 
in the negative and against the revenue. In the facts and circumstances 
of the case, however, ‘each party will pay and bear its own costs. 
Janah, J. I agree. 
A.S.G. ——— 
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[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Arun Kumar Janah 
Decision ; December 4, 1975 
Bimal Kumar Sur & Ors. XER e ...Petitioners 
Versus 

State of West Bengal & Ors. a one ... Respondents* 

Service— Government servant on deputation to foreign service—Re- 
call of employee on deputation to parent department—Status of such em- 
ployee— Agreement between State Government and Food ` Corporation 
of India relating to fonctions and absorption of officers and staff—No 
conferment of right on employee—West Bengal Service Rules—Rules 
97 & 98—Food Corporation of India (staff) Regulations 1971—Regs. 7&12 
—Interpretation—Order of recall being challenged as arbitrary and 
malafide. 


Constitution of India— Article 166(1)— Requirements under—lInterpre- 
tation of Article by Supreme Court. 


18 employees of the Food Corporation of India Challenged an order passed by 
the Assistant Secretary of the Department of Food and Supplies, Government of West 
Bengal, in a writ application. At the relevant time the petitioners were working on 
deputation under the Food Corporation. By the impugned order, the services of the 
petitioners were withdrawn and placed at the disposal of the respective parent depart- 
ments as indicated in the order complained of, After the F.C.I. was duly constituted 
under the Food Corporation Act 1964, an agreement was entered into between the 
State Government and the F.C.I. by which it was agreed that the State Government 
would entrust the F.C.I with some of its functions and works, and it was further agreed 
that the F.C I., with certain exceptions. would take over all the officers and the staff of 
the State Government who were actually engaged in such functions and would 
gradually absorve such officers and the staff who would be taken over by it. Pursuant 
to the said agreement, the petitioners along with several other employees of the Food 
Department of the State Government were placed at the disposal of the F.C.I. by the 
State Government for appointment under the FCI. Thus the petitioners were appoin- 
ted by the FCI under separate letters of appointment in different grades. Several years 
after the taking over and while the petitioners were working in the services of the FCI, 
the impugned order was made. The petitioners say that the sald order was wholly 
arbitrary and malafide inasmuch as the order was made solely on extraneous considera- 
tions and for oblique purposes. The petitioners obtained a Rule and the same was 
contested by the respondents. ` 

HELD : (1) Although strong relience was placed by the petitioners on clause 
(9) of the aforesaid agreement entered iato between the State Government and the FCI, it 
would be of no avail to them as the said agreement did not confer any right upon the 
Government servants who were sent on deputation. 

(2) The different conditions mentioned in clause (b) of Rule 98 of the West 
Bengal Service Rules are disjunctive. That being so, it was open to the State Govern- 
ment to transfer any of its employees to foreign service if such employee fulfilled any 
of the conditions mentioned the said clause. In the present case, the petitioners were 
temporary employees and they were paid out of general revenue. Hence, they were 
hable to be transferred to the foreign service. 


‘Civil Rule no. 7472 (w) of 1974 
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(3) In the instant case, the petitioners’ rights had not been affected in any way 
by the amended Rule 97 of the West Bengal Service Rules. Even assuming that the 
consent of the petitioners was necessary before they could be transferred to the foreign 
service,then such consent would be for the purpose of transfers to foreign service on de- 
putation. But there is no provision either in the Service Rules or under any other statute 
or rules that the consent of the petitioners would be necessary for the purpose of bring- 
Ing them back to their parent departments. Still, the broad fact remains that the Agree- 
ment between the State Government and the FCI had not conferred any such right upon 
the employees like the petitioners who were on deputation and as such the petitioners 
cannot claim any right under the said Agreement or flowing therefrom. 


(4) In the present case, the department to which the petitioners originally belo- 
nged has not been abolished and the State Government is stil] in a position to take 
back all them The parent posts are stillthere and have been kept vacant. The 
agreement or arrangement between the State Government and the FCI is not statu- 
tory and it does not confer any right upon the petitioners which can be enforced in a 
writ application. Hence, there is no substance either in the contention that the State 
Government having agreed with the FCI to allow FCI to absorve the deputationists, 
it is estopped from bringing back the deputationists to their respective parent posts 
under the Government orin the contention that because of better prospects and 
in view of the agreement between the State Government and the FCI the petitioners 
opted to go on deputation, and therefore, the Government cannot now recall the 
petitioners. 


(5) On the basis of clause (4) of Regulation 12 of the Regulations of the 
FCI, it has been contended that the petitioners were regular employees of the FC.I 
and they could not be on deputation because they were in service under the FCI for 
more than 3 years. But clause (4) speaks of appointment of officers. The petitio- 
ners being not officers that clause has no application to tbem. Bethat as it may, 
the period of 3 years as mentioned in the said Regulation is directory and not 
mandatory. There is nothing In the rules or regulations that Af employees on depu- 
tation cannot be retained beyond 3 years. 


(6) Provisions of Regulation 7 must be read with the provisions of Regulation 12 
of the Food Corporation of India (staff) Regulations 1971. Therefore, the agreement 
‘of the petitioners on the basis of Regulations 7(3)(a), if there be any, cannot be accepted 
in view of Regulation 12. i 


(7) It was contended that the impugned order was made by an Assistant Sec- 
retary of the State Government and not by the Governor as per Article 166(1) 
of the Constitution. It was not so, The order in question was in fact made by the 
Governor and accordingly that contention fails 


(8) In the present case the petitioners were sent on deputation. They knew 
full well that they were liable to be called back to their parent department under the 
Government. There may be pecunary loss to-the petitioners for the recall to their 
parent department. But for that reason alone, it cannot be said that the order reca- 
Ning the petitioners is malafide, particularly when the petitioners have no right to re- 
main on deputation for any specific period, Insofar as the grievance of the petitio- 
ners that they will not be able to carry on their Trade Union activities in the FCI, 1s 
concerned, it is to be remembered that ifthe order of repatriation is a valid order 
it ig not for the court to go into the question so raised. 


Cases referred to: 
(1) Harla v. State of Rajasthan, AIR 1951 SC 467 
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The judgment of the Court was as follows :— 

In this Rule the petitioners, who are 18 in number, are challenging 
the order datetd December 7, 1974 passed by the Assistant Secretary, Depa- 
rtment of ‘Food and Supplies, Govt. of West Bengal. By the said order, 
a copy of which is annexure ‘D’ to the petition, the services of the petitio- 
ners, who were working on deputation under the Food Corporation of 
India (Rereinafter referred to as ““FCI”) were withdrawn and were placed 
at the disposal of the respective Directorates / Offices as indicated in the 
said order. - ` a : 


2. The case of the: petitioners is that they were employees of the State 
Government in its department of Food and Supplies, After the FCI was 
created under the Food Corporation Act, 1964, an agreement was entered 
into on the 26th November, 1966 between the State Government and the 
FCI by which it was agreed, inter alia, that the State Government would 
entrust the FCI with some of its functions and / or work involving rece- 
ption, payments, purchase, storage, movement, transport, distribution 
and sale of foodgrains and other food-stuff within the State of West Bengal 
on behalf of the Government of. West Bengal. It was further agreed 
that the FCI with certain exceptions, would take over all the officers and 
the staff of the State Goveriiment who were actually engaged in these 
functions and absorb such officers and staff who would be taken over by 
it. Pursuant to the said agreement the petitioners along with other staff 
of the Food Department numbering in all about 5000, were placed at the 
disposal of the FCI by the State Government for their appointment under 
the FCI. The petitioners were accordingly appointed in the services in 
the FCI under separate letters of appointment as Assistants in different 
grades with effect from 12th December, 1966. Since then the petitioners 
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haye been working in the. FCI ‘It is diese that although there 
is a provision in the said agreement that those employees of, the depart- 
ment:of Food and Supplies of the Govt. of West Bengal who were: sent 
on deputation to the FCI would be absorbed in.the services, of the FCI, 
no steps were taken by the FCI as contemplated under the said agreement 
and the FCI was following various discriminatory treatment between the 
staff directly recruited by the FCI and the staff who were on deputation, | 
like the petitioners, in the -matter of promotion, appointment, seniority 
etc. It is alleged that asa result of this discriminatory treatment there was 
great resentment and! discontenment amongst the staff‘who were working 
on deputation and various representations were. made and. agitations 
were started. by the’ Union or Association-of the Deputationist staff 
of the FCI, which is known as “Food Corporation of India Deputation- 
ists’ Association, West Bengal.” It is alleged that‘the petitioners are all 
active members of the‘ said Union or Association and 13 of them-are 
office-bearers of the said Union or Association. . It is further alleged that 
the petitioners as members of the said Union or Association and 13 of 
them as office bearers of the said Union or Association had occasion to 
. protest against, and they challenged in lawful ways, the discriminatory 
and arbitrary orders passed from time to time by the FC) agaimst the 
_ deputationist staff. One of such steps taken by the Deputationists’ Asso- 
ciation is that it caused a suit, namely, Title Suit No. 1616 of 1974, to 
be filed in the City Civil Court, Calcutta, by the employees affected by an 
arbitrary and illegal order of promotion. In the said suit an order of 
- injunction was obtained on the 6th December, 1974, restraining the FCI 
_ from giving effect to the said order of promotion. It is alleged that the 
_said order of injunction was duly communicated to the management of the 
FCI on the same day in the evening, and immediately thereafter on the 
very next day, that is,,on the 7th December, 1974 the impugned order was- 
passed by the Assistant Secretary, Department of Food and Supplies, Govt. 


of West Bengal, withdrawing the services of the 18 petitioners out of 5000, - 


employees sent on deputation. The petitioners have challenged the said 
order as malafide as it has been oes on extraneous considerations and 
for oblique purpose. | e 

3. The Rule is contested on behalf of the Food Corporation of 
India, the respondent no. 2, and also the State of West Bengal and the 
Assistant Secretary, Department of Food and. Supplies, Govt... of - West 
Bengal, the respondent nos. L and 3 respectively. The case of the res- 
pondents is that the. petitioners were and are government servants and 
they have lien on their respective civil post under the Govt. of W. B. 
and as such the petitioners are liable to be recalled by the State of West 
Bengal. The stand taken by the FCI is that the petitioners being on depu- 


tation the FCI has no other alternative but to release the petitioners as 
: 
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soon as they are recalled by the Govt.of West Bengal. The contention on 
behalf of the State of West Bengal is that, as the petitioners were sent 
on deputation they continue to be employees of the State Government, 
and under the West Bengal Service Rules and the employee on deputation 
can be brought back to his parent depaitment at any time during 
his deputation. In the affidavit-in-oppusition filed on behalf of the res- 
pondent nos. 1 and 3 it is stated that on administrative ground it was 
cOnsidered necessary to withdraw the services of the petitioners from the 
Food Corporation of India, and therefore, the order dated 7th December, 
1974 was issued for the repatriation of the petitioners. 


4. Mr. Kashi Kanta Maitra, learned Advocate appearing on behalf 
of the petitioners, contended that the State Govt. had no power to recall 
the petitioners and even if the State Govt. had such power the exercise 
of the power was dependent on the fulfilment of certain conditions laid 
down in clause 9 (a), (b) and (c) of the agreement dated 26th November, 
1966 between the Govt. of West Bengal and the FCI., a copy of which 
is annexure ‘A’ to the petition. It was contended that even if the State 
Govt. had the power to recall the petitioners it was not open to the 
FCI to release the petitioners automatically inasmuch as the petitioners 
were treated as employees of the FCI and that such release of the petitio- 
ners amounted to termination of their services. It was further contended 
that even if the Govt, -had the power to recall the petitioners and repat- 
riate them to their respective departments, such a power has beea exercised. 
malafide and for a collateral purpose. In order to appreciate the conten-. 
tions raised by Mr. Maitra it would be necessary to réfer to some of the 
terms of the agreement mentioned above. The aforesaid agreement 
recites that the FCI will take.over the undertaking involving reception, 
payment, purchase, storage, movement, transport, distribution and sale 
of foodgrains and other food staff within the State of West Bengal on 
behalf of the Govt. on certain terms and conditions. Clause 9 of the 
agreement provides as follows : 

“9, (a) To fecilitate smooth transfer of function under this arran- 
gement by the State Govt. to the Corporation, the latter shall take 
over of the officers and the staff of the State Govt. actually engaged 
on these functions at present under the State Govt., unless for special 
reason any of such officers and staff ‘are not made available by the 
Govt. for being so taken,the Corporation shall have the right to review: 
its staffing pattern in the light of experience and observe such of the 
officers and staff as were taken over by it initially and as may be found 
suitable for such absorption by a committee consisting of officers of 
the Corporation and the State Govt. 

(b) Till such time as the employees of the State Govt. taken 
over by the Corporation are absorbed by the Corporation they will be 
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on deputation. Such officers and staff on deputation shall continue 
to be governed by the same pay and scale of pay as under the State 
Govt. The other terms and conditions of their deputation will be 
settled by mutual consultation between the Corporation and the State 
Govt. whichin any case shall not be less favourable than what is 
admissible under the West Bengal Govt. Rules. The Corporation 
shall bear leave, salary and pension contribution for the staff that 
would be on deputation to it. 
(c) In respect of officers and staff that will be eventually absor- 
bed by the Corporation in its service the Corporation shall make the 
regulation under the Food Corporation Act and in such manner as 
to confirm to as far as possible to the conditions of service that gover- 
ned such officers and staff at present under the Govt. The Corporation 
Shall also relax if necessary its rules of recruitment in order to enable 
it to absorb the officers and staff that will be eventually absorbed in 
its service. i 
.(d) The Corporation will, however, bring such personnel as may - 
be necessary from outside for imparting necessary training to its staff 
in order to enable it to introduce its system and procedure of work, 
- (e) The-Corporation shall also obtain, as far as possible, replace- 
ment of officers and staff from the Govt. for work under the Corpor- 
- ation if and when found necessary.” 
Strong reliance was placed on behalf of the petitioners on the aforesaid 
terms and conditions contained in clause 9 of the agreement. It was 
contended that the present case is not one of simple deputation of certain 
functionaries but it is a case of taking over of the entire undertaking. 
In other words, not only the functionaries have been lent to the F.C. 
but the functions have also been entrusted to the F.C.I. It was contended 
that the petitioners cannot be called back unless the conditions of clause 9 
of the aforesaid agreement have been fulfilled. It is stated that no commi- 
ttee consisting of officers of the Corporation and the State Govt. was 
formed to ascertain which of the officers and staff sent on deputation to 
the F.C.I. will be absorbed by it. It was argued that unless this is done 
the State Govt. has no right to recall the petitioners. It will however 
be seen from the copies of the correspondence which are annexure ‘C to 
the petition at page 26, annexure ‘E’ to the affidavit-in-opposition of the 
F.C.1. at page 42 that the State Govt. made it quite clear that when any 
of the officers or staff on deputation to the F.C.I, would be called back to 
the parent department he would revert to the original post in the FCI 
which he was holding at the time when he was sent;on deputation. It 
also appears from the circular dated 23rd May, 1974 issued by the FCI 
which is annexure ‘K’ to the supplementary affidavit filed by the FCI at 
page 7 that in connection with the decision taken by the FCI to allow the 
State Govt. deputationists with effect from Ist September, 1973 the 
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difference in the Dearness Allowance as admissible under the State Govt. 
on the prerevised pay and the Dearness Allowance as admissible under 
the FCI an undertaking was taken from the deputationists to the effect 
that when they will-be reverted to the parent department they shall be 
entitled to Dearness Allowance. at the rate as is admissible to the State 
Govt.’ employees and would not have any claim to the amount that has 
been made admissible to him under such circular similar undertakings were 
given by the deputationists as would appear from annexure ‘L’ to the said 
affidavit at page 12. This position was accepted by the deputationists and 
it was clearly understood that the’ officers and staff who were on 
deputation might be called back to the parent department at the discretion 
of the Govt. The power to recall is implied ın a case of deputation. 
It was argued on behalf of the petitioners that in the present case the 
power to recall on the part of the lending authority is restricted by clause 
9 of the aforesaid agreement between the State Govt. and FCI. It was 
contended that unless the terms and conditions contained in clause 9 of 
the said agreement were complied with the State Govt. had no power 
to recall any of the deputationists. It'is to- be noticed however 
that the petitioners are not parties to the agreement and therefore they 
can have no right under tho agreement or the ‘arrangement between the 
Govt. and FCI. The petitioners are-governed by the West Bengal Service 
Rules and if the said rules empower the Govt. to recall the petitioners from 
their deputation thé petitioners cannot say that the Govt. had no right to 
call them back. Moreover, the agreement does not contain any absolute 
right to be: absorbed in the FCI. On the other hand, clause 9(e) of the 
agreement which authorises the FCI to obtain as far as possible replace- 
ment of officers and staff from the Govt. for work under the FCI if and 
when found necessary, clearly contemplates that the Govt. have a right 
to recall some of the officers and staff who were sent on deputation. 
The use of the expression ‘replacement of officers and staff from the 
- Govt.’ necessarily implies that some of the officers and staff may at the 
discretion of the Govt. be called back from the deputation and replaced 
by some other employees of the Govt. 


` §. The next ground of attack against the impugned order is that the’ 
petitioners were all temporary or extra temporary employees under 
the Govt. Itis contended that the petitioners, therefore, had no lien to 
the posts which they had been holding at the time when they were sent 
on deputation. Referring to paragraph 8 of the affidavit-in-opposition 
of the FCI it was argued that the petitioners. could not have been on 
lien deputation. Reference’'was made to the note under clause (a) of Rule 
11 of the West Bengal Service Rules (hereinafter- referred to as “‘Service 
Rules”) and it was contended that as the petitioners were not con- 
firmed in their services they couid rot have -any lien to their respective 
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posts. Refererice was also made to Rule 20 of the Service Rules in, 
support of this proposition. Itis true that at the time when the petiti- 
Oners were sent on deputation they had no lien to the respective posts 
which they were holding but nevertheless the petitioners were sent on , 
deputation and at the time when they were sent on deputation it was, 
decided that the posts which were left vacant on account of the deputa- 
tion shall remain unfilled, as would appear from annexure ‘B’ to the 
petition. The other ground on which the power of the Govt. to recall 
the petitioners has been challenged is that the taking over of the procure- 
ment and distribution system of food-stuff together with the Govt emplo- 
yees connected therewith by the FCI from the State Govt. was in the 
nature of a transfer of undertaking and it was nota case of deputation 
simplicitor. : Mr. Maitra has argued that unless the petitioners were, 
holding either a permanent or a temporary post under the Govt. and 
were also holding a lien on a permanent post they could not have been 
sent on deputation. The interpretation sought to be put by Mr. Maitra 
is plainly against the language used in Rule 98. Rule 98(b) is as follows : 
“98. A transfer to foreign service is not permissible unless 
(a)... ee 
(b) The government servant Faneferced holds at the fine of iranier, 3 
a post either permanent or temporary, paid from general revenue, or 
holds a lien on a permanent post or, would hold a lien on sucha post 
had his lien not been suspended.” ; 
The diferent conditions mentioned in clause (b) are disjunctive and 
they are not conjunctive. Therefore, it was open to the Govt. to transfer 
any of its employees to foreign service if he fulfilled any of the con- 
ditions mentioned in clause (b). In the present case the petitioners were 
temporary employees and they were paid from general revenues. There- 
fore, they were liable to be transferred to foreign serv.ce. 


6. The other branch of Mr. Maitra’s arguments on this point has 
been that Rule 97 of the Service Rules did not authorise the Govt. to 
transfer a government servant to foreign service against his will. He 
contended’ that the transfer of the petitioners to work under the FCI: 
must, therefore, have been with the consent of the petitioners [t was 
accordingly argued that since the transfer was with the consent of the petiti- 
oners the Govt. had no right to recall the petitioners unless the petitioners 
consented to such an order. The order sending the petitioners on deputation 
is dated December 3, 1966. The petitioners were released on December 11, 
1966. By notification; No. 5027-F/F-2M-297/66 dated November 19, 1966, 
a proviso was added to Rule 97.. The said proviso reads as follows : 

.“Provided that the consent of a government servant shall not be 
necessary to his transfer to the service of a body-corporate or’ not,, 
which is wholly or substantially owned or controlled by any State 


1976 (1) CLJ) Bimal Kumar Sar v. State a W. B. 127 


Govt. or Govt. of India.” 


The said notification was published in the official Gazette on the 8th 
` December, 1966. It was contended on behalf of the petitioners ‘that the 
Rules become effective from the date of publication. In the present case the 
date of publication of the aforesaid notification being subsequent to the 
release of the petitioners the consent of the petitioners was necessary 
and the petitioners could not have been transferred to foreign service 
without their consent, inasmuch as, the amended rule 97 became effective 
only after its publicdtion. In support of this propos'tion reliance was 
placed on the following decisions on behalf of the petitioners: (1) Harla 
v State of Rajasthan, AIR 1951 SC 467; (2) State of Bihar v. Abdul 
Majid. AIR 1954 SC 245: (3) P. Radhakrisna and ors. v. State of Andhra 
Pradesh and ors, AIR 1968 AP 350 ; (4) I. N. Saksena v. State of 
Madhya Pradesh, AIR 1964 MP 248. It will be noticed that the first of 
these decisions, reported in AIR 1951 SC. relates to a criminal case. There 
a resolution was passed by a Council of Ministers purporting to enact 
the Jaipur Opium Act of 1924 without promulgation or publication ‘in 
the Gazette: or-by any other means to be known to the public. After 
á period of 14 years a clause was added stating that it shall come into 
force at a date 14 years earlier. On these facts, there was a’ criminal 
case and the appellant was convicted under ‘the Jaipur Opium Act. It 
was in this background that their Lordships held that there must be pro- 
mulgation and publication of the Act, and though the mode of publication 
may vary there must be some sort of reasonable publication to--make the 
Act known to the public so that it may be treated as a law in force. The 
decision in the case of (2) Abdul Majid relates to the question whether 
the doctrine of English law that a Civil Servant holds office at the plea- 
sure of the Crown is applicable in India or not: There is nothing in 
that case which can be said to be an authority for the proposition put 
forward in the present case on behalf of the petitioners. The: observations 
of the Andhra Pradesh High Court in (3) the-case of P. Radhakrishna 
were made in a case in which the facts were.completely different. In that 
case some government employees were promoted ‘on the basis of a Govt. 
order changing the ratio of promotion between different classes of emplo- 
yees. The decision taken ‘in the said Govt. order was subsequently revised 
by the Govt. by another Govt. order which was not published, and the pe- 
titioners in that case were reverted on the strength of the subsequent Govt. 
order: That Govt. order was challenged on certain grounds one of which 
=- was that there was no publication. The petitioners’ rights in that case were 
being affected, but in the’ present case the petitioners’ rights were not 
been affected: in any way by the amended rule‘97 of the Service Rules. 
The decision of the Madhya Pradesh High Court cited on behalf of the 
petitioners: does not also support the petitioners, inasmuch as, although 
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there isan observation that it is highly desirable that rules made under 
delegated legislative powers should be published for the general public, it 
has also been observed that a rule, if not published, cannot be struck 
down as invalid if there is no general statutory requirement of publicity 
in a particular manner. Moreover, even assuming that consent of the 
petitioners was necessary before they could be transferred to foreign 
service such consent was for the purpose of transfer to foreign service 
on deputation. But there is no provision either in the Service Rules or 
under any other statutes or rules that consent of the. petitioners will have 
to be taken for the purpose of bringing them back to their parent depart- 
ments. The agreement between the State Govt. and the FCI on which 
reliance was plaged on behalf of the petitioners does not confer any 
right on the government servants who were sent on deputation. The peti- 


tioners, therefore, cannot claim any right under the agreement or flowing 
therefrom. i 


7. The next point canvassed on behalf of the petitioners is thet 
the State Govt. having agreed with the FCI to allow the FCI to absorb 
the deputationists it is estopped from bringing back the deputationists 
to their respective parent departments under the Govt. It-was contended 
that because of better future prospect and in view of agreement 
between the State Govt. and FCI the petitioners opted to go on 
deputation, and therefore, the Govt, cannot now recall the petitioners 
This argument was advanced on the strength of certain observations of the 
Supreme Court in the case of (5) Union of India and ors. v. M/s Anglo 
Afghan Agency,AIR 1968 SC 718 and (6) Century Spinning and Manufac- 
turing Co. and anr v. Ulhasnagar Municipal Council and another, AIR 1971 
SC 1021. Ihave-already held that consent of the petitioners for their 
deputation to FCI was not necessary and I have further held that the peti- 
tioners cannot claim any right under the agreement which was between 
the State Govt. and the FCI and the petitioners were not parties thereto. 
The observations in the aforesaid two cases relied on by the petitioners 
will not apply to the case of a government servant in connection with his 
service. In the’case of (5) Anglo Afghan Agency some assurances were 
given on behalf of the Govt. in connection with certain conditions rela- 
ting to.export and import of goods. The respondents ın that case acted 
on the basis of such assurance On those facts it was held that it was 
not permissible for the Govt. to go back upon the assurance given. . Simi- 
larly, in the case of (6) Century Spinning and Manufacturing Co. the 
company made some expansion of its factory on the basis of an assurance 
that some concessions would be made to it in respect of levy of Octroi 
Duty on certain conditions. It was held that the respondents, on the 
facts of that case, were not entitled to act contrary to such assurance. In 
the present case there was no snch assurance given to the petitioners or 
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to any of the deputationists. The petitioners have not also acted to 
their detriment on the basis of any alleged assurance being given to them. 
They were perfectly aware that they were being sent on deputation and 
that naturally they could be called back from deputation at any time at 
the discretion of the Govt. On these facts, therefore, the observations 
of the Supreme Court relied on by the petitioners in the aforesaid two 
cases can hardly have any application. Reliance was also placed on cer- 
tain other decisions but it is not necessary to refer to those because those 
decisions will have no application in the present case for the reasons alre- 
ady mentioned. Mr. Maitra also relied upon the decision in (7) Srikishan 
v. State of Rajasthan and another, 1969 Lab. IC 513 in support of his con- 
tention that the petitioners who had become employees of the FCI could 
not be called back by the State Government. The petitioner in that case 
was an employee of the Government of Rajasthan and after the consti- 
tution of the Rajasthan State Electricity Board under the relevant provi- 
sions of the Electricity (Supply) Act, 1948 the State Government had issued 
statutory direction u/s 78A of the Act in accordance with which he event- 
ually became an employee of the Board. The petitioner challenged an 
order retiring him from service at the age of 55 years in accordance with 
the Rajasthan Services (Amendment) Rules, 1967 on the ground that since 
_he was an employee of the Board the Rajasthan Services (Amendment) 
Rules, 1967 were not applicable to him. The Rajasthan High Court, 
after a consideration of the relevant Service Rules as well as the effect 
of the statutory direction u/s 78A of the Electricity (Supply) Act, 1948 
held that the petitioner was an employee of the Board and accordingly 
quashed the impugned order. It is to be noticed that the decision in that 
case primarily turned on the interpretation of the direction given under 
Section 78A of the Electricity (Supply) Act, 1948. The direction of the 
Government as contained in its order was a statutory direction and it 
required the Board to offer certain options to the employees who were 
transferred to the Board. Those options indicated that the employees who 
were transferred to the Board were not entitled to go back to their res- 
pective services under the Government as in the case of deputation but the 
only relief which they could claim, if they were not willing tu serve 
under the Board, was to claim pension and gratuity as might be admissi- 
ble on abolition of the posts. In our case the department to which the 
petitioners belonged has not been abolished and the Government isin a 
position to take back all the employees. Some -of the employees have in 
fact been taken hack from time to time. These posts are still there- and 
have remained unfilled. The agreement or the arrangement between the 
State Government and the FCI is not statutory and it does not confer 
any right upon the petitioners which can be enforced in a writ application. 
‘The decision of the Rajasthan ~High Court, therefore, is quite 


130 Bimal. Kumar Sur v. State of W. B. [1976 (1) CLJ 


-— -= 


distinguishable, and it does not help the petitioners in the present case. 

8.. In the next -place Mr. Maitra referred to certain rules 
and regulations of the F.C.I. in support of his clients’ case that the 
petitioners had become employees under the FCI and therefore, the FCI 
had no right to release the petitioners even if the Government had passed 
an order calling them back to their parent departments. He has relied on 
Rule 10 (3) of the Food Corporation Rules, 1965 (hereinafter referred to 
as “Rules”),. Rule 10 provides for appointment of officers and other 
employees under the FCI. Sub-rule (1) of the said Rule enables the Corpo- 
tation to create such posts as it considers necessary for_the efficient perfor- 
mance of its functions and appoiot such officers and other employees as 
it deems fit. Sub-rule (3) provides that without prejudice to the provisions 
of sub-rule (1) the Corporation may appoint officers and other employees 
on deputation from Government or from any public sector or private 
sector under-taking. Mr. Maitra put a great deal of emphasis on the 
word ‘appoint’ in sub-rule (3) and contended that since the appointment 
was by the FCI the petitioners had become employees under the FCI 
because their appointments were under the terms and conditions specified 
by the FCI. Mr. Maitra relied on annexure B (1) at pages 22 and 23 of the. 
affidavit-in-reply in support of his contention. Although the proforma 
of the appointment letter at page 22 and the terms and conditions set out 
at page 23 of the affidavit-in-reply speaks of employment under the- FCI 
it is clearly stated: therein that the person who is being employed is on 
deputation. By such employment by thé FCI it cannot, therefore, be 
said that the petitioners have ceased to be on deputation. In support of 
this contention Mr. Maitra further relied on regulation 4.12 of the regul- 
ations of the FCl. The said regulation speaks of mode of appointment of 
its staff by the FCI. Clasue (4) of the said regulation provides as follows : 

“Notwithstanding anything contained in this regulation, appoint- 
ment may be made to any post in the Corporation on an ad hoc basis. 

(a) by deputation of officers from Central or from any State 
Govt. or from any public sector undertaking or withthe prior 
approval of the Managing Director from any private sector undertaking 
for a period exceeding 3 years ; 

(b) ats se sae ses 

(o) . > ' ` 


On the basis of this, regulalioa it was scond. that the péiitionci were 
regular employees of the FCI and they could not be on deputation beca- 
use they were in service under the FCI for more than 3 years. But clause 
(4) of the aforesaid regulation speaks of appointment of officers. The 
petitioners are not officers in the FCI. The aforesaid regulation, there- 
fore, does not apply to the petitioners. Even assuming that the said regu- 
Jation did apply in the case of the petitioners I am inclined to think that 
the period of 3 years mentioned therein is directory and not mandatory. 


( 
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There is nothing in the rules or regulations that the employees on depu- 
tation cannot be retained beyond 3 years. On behalf of the petitioners it 
was further contended that in view of regulation 7 of the Food Corpora- 
tion of India (Staff) Regulations, 1971, the petitioners must be taken to 
be permanent employees of the Food Corporation. Regulation 7 pres- 
cribes the mode of appointment. One of the modes of appointment among 
others is that the Food Corporation may make ad hoc appointment by 
deputation of suitable officers from the Central or from any State Govt. for 
a period ‘not exceeding 3 years. The first proviso to regulation 7 (3) empow- 
ers the authority immediately higher than the appointing authority to exte- 
nd the period of deputation of employee belonging to categories 1,2 and 3 
beyond 3 years but not exceeding 5 years. The second proviso to the said 
regulation further enables the Board or the Executive Committee to exte- _ 

nd the period beyond 5 years in exceptional cases of merit if it is considered 
necessary in the interest of the Corporation, It was argued on the basis 
of regulation 7 that the petitioners having been in service under the FCI 
for more than 5 years and there being nothing to show that they were 
considered to be exceptionally meritorious they must be taken to perma- 
nent employees of the Food Corporation. It must be remembered, how- 
ever that these regulations came into force in_April, 1971. Prior to that 
date the regulations framed by the FCI did not contain any such pfovie 
sion. -The'‘aforesaid provisions of regulation 7 must be read with the 
provisions contained in regulation 12 of the aforesaid regulation. Regal- 
ation 12 relates for treatment of appointment made prior to coming into 
force of the said regulations, It provides that appointment made prior to 
coming into force of the said regulations shall be treated in the following 
manner, namely. 

“(a) Where the appointment has been made on the basis of a 
competitive selection of -candidate applying against an advertisement 
issued or against requisition sent ‘to Employment Exchange the appoin- 
tment shall be deemed to have been regularly made to the service of 
the Corporation by direct recruitment in the corresponding posts in, the 
table set out in Appendix I. 

(b) In every other case the appointment shall be deemed to have 
been made on ad hoc basis tn accordance with sub clauses (a), (b) and 
(c) of clause (3) of Regulation 7 as may be appropriate in the circu- 
mstances of each case 

Therefore, after the aforesaid regulations came into force the petitioners 
had been in service under the FCI for a period of more than 3 years but 
not exceeding 5 years, and accordingly there could not be any question 
for consideration of exceptional cases of merit. The argument ` advanced 
on behalf of the petitioners on the basis of regulation 7 (3) (a) cannot, 
therefore, be accepted in view ofthe provisions of regulation 12 of 
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the aforesaid regulations. Mr. Maitra referred to Annexures X-series to 
the affidavit-in-reply which show that orders relating to granting of leave 
preparatory to retirement to some of the deputationists' as well as discri- 
plinary action against some of the deputationists were passed by the offic- 
ers of the FCI, and on the basis of these orders Mr. Maitra contended 
that his clients must be deemed to be permanent employees under the 
FCI. I am unable to accept this argument advanced on behalf of the peti- 
tioners because rule 12 of the West Bengal Services (Classification, Control 
and Appeal) Rules, 1971, specifically provides that the borrowing authori- 
-ty shall have the power of appointing authority for the purpose of placing 
a government servant under suspension and of the disciplinary authority, 
for the purpose of taking disciplinary proceedings against a government 
servant whose service has been lent to the Govt. of India or any other 
State Govt.- or to any other authority, and also because of the: Govt. 
Order dated 26-3-67 contained in Annexure ‘M’ to the supplementary . 
affidavit dated 27-6. 1975 filed on behalf of the respondent no. 2. The 
said order, inter alia provides that the leave of the government servants 
sent to the FCI on deputation will be sanctioned by the FCI and that 
during the period of their deputation the government servants will be 
governed by the- West Bengal Services Rules so far as earning.and accu- 
mmulation-of leave: amount or leave salary are concerned and that the 
rules of the FCI in such matter will not be applicable to them. | | 

.9, The next point urged: on behalf of. the petitioners is that the 
impugned order dated December 7,1974 (Annexure ‘D’ to the petition) has 
been passed by the Assistant Secretary to the Govt. of West Bengal ‘in 
_ the Department of. Food and. Supplies and not by the Governor as- 
required under Article 166(1) of the Constitution. It was contended that 
the approval by the Minister in-charge of the Department, of Food and 
Supplies and also by the Chief Minister of the Govt. of West Bengal 
will not make the said order an order of the Governor. It was thus conten- 
ded that the said order was .a nullity and the respondents were not 
entitled to take any action on the basis of the said order. On behalf of the 
respondents it was contended that the officer who passed the order did 
in fact, have the authority to make the order under the Rules of Business. 
Rules of Business of the Govt. of West Bengal framed under , Article 
166(3) of the Constitution were placed before the Court and a 
reference was made to Rules 2(c),6, 9 and 19. These rules together 
with order no. 19792(50)/FS dated 7.9.74 passed by the Commis- 
sioner of Food and Ex-Officio Secretary, Department of Food and 
Supplies, which was also placed before the Court, show that 
the officer who passed the order did really have the authority to make 
the order. Clause 3(iii) of the aforesaid order states that all matters 
relating to the deputation of the Gazetted Officers and non-gazetted 
‘staff to the Food Corporation of India are to be looked after by the 


y 
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Assistant Secretary, Establishment. Shri A. Majumdar, the Officer 
who passed the impugned order was the Assistant Secretary, Establish- 
ment, at the relevant time. If an order is'expressed to have been made 
in the name of the Governor under Article 166(2) then it cannot be 
ealled in question on the ground that it is not an order made by the 
Governor.’ But omission to do so will not render an order invalid, and 
it is open to the Government to establish by evidence that the order 
was made by the Governor. On behalf of the petitioners reference 
was made to the case of (8) Sangram Singh Jaiswal and another v. State of 
Bihar, AIR 1975 Pat. 199. In that case the question arose as to whether 
the exerciseof power to confer exclusive privilege of selling liquor, 
wholesale or retail, which was delegated by the State Govt. to the Board 
of Revenue could bé said have been properly exercised by the State Govt. if 
such power was purported to have been exercised by recording of minutes 
by the Excise Minister before forwarding the file to the Chief Minister. 
It was held that an order made on the basis of such minute 
did not amount to an order of, the State Govt In (9) Dattatrya More- 
swar v. State of Bombay, AIR 1952 SC 181, the Supreme Court 
` held that the provision of Article 166 is directive and not imperative in 
character. The Supreme Court fur.her held that non- compliance with 
provision either of clause (1) or of clause (2) of Article 166 would lead 
to the result that the order in question would lose the protection which 
it would otherwise enjoy had the proper mode for expression and 
authentication been adopted. It could be challenged in any Court of 
law even on the ground that it was not made by the Governor of the 
State and in case of such challenge the onus would be upon the State or 
the authorities to show affirmatively that the order was, in fact, made 
by the Governor in accordance with the rules framed under Article 166 of 
the Constitution. In view of this interpretation of Article 166 of the 
Constitution by the Supreme Court and in. view of the materials placed 
before this Court as mentioned above it must be held that the order in 
question. was in fact made by the Governor. The petitioners’ challenge 
to the impugned order on this ground is accordingly overruled. l 
10. The last ground urged in support of the rule on behalf of the 
petitioners is that the impugned order is malafide. It is stated that the 
petitioners who had become permanent employees under the FCI were 
sought to be victimised because of their trade union activities. It is said 
that out of 18 petitioners 13 are office-bearers | of the Food Corporation 
of India Deputationists’ Association, West Bengal and all the 18 petition- 
ers are active members of the said Association. It is alleged that on 
account of various wrongful acts and discreminary treatment ‘towards the 
deputationists by the authorities of the FCI the aforesaid deputationists 
Association had taken up -the cause of the deputationists, and the 
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petitioners had occasion to protest against such wrongful acts and discre- 
minatory treatment, as a result of which they incurred displeasure of the 
higher authorities. It is further alleged that the impugned order has 
been passed on extreneous considerations and by way of punish- 
ment, and not on the ground of exigency of public administration, 
In support of their case that the impugned order has ben passed mala- 
fide the petitioners have stated in paragraph 15 of the petition that the 
aforesaid deputationists’ association caused an affected employee who 
was also a deputationist to file Title Suit No. 1616 of 1974 in 
the City Civil Court, Calcutta, in which an order of adinterim 
injunction was passed restraining the respondent no. 2 from giving effect 
to the order impugned in that suit. The said interim injuactioa 
-was passed on- December 6, 1974 and immediately thereafter the 
impugned. order was passed on December 7, 1974 and the respondent 
no. 2 passed the release order against the petitioners on December 10, 
11 and 12, 1974. From these facts it was argued by the learned Advocate 
for the petitioners that the impugned order was passed witha view to 
prevent the petitioners from carrying on their trade union activities. 
These allegations have been denied on behalf of the respondents. )t was 
stated that the plaintiff in the aforesaid suit filed in the City Civil Court 
is not one of the petitioners. It was pointed out on behalf of the respon- 
dents that no particulars about malafides have been pleaded in the peti- 
tion. It was argued on behalf of the respondents that the Court’s decision 
cannot be based of. assumptions which was required to be made in the 
present case in order to uphold the charge of malafides. Another ground 
taken by the petitioners in support of the charge of malafides is that by 
the order of recall each of the petitioners would suffer a financial loss of 
nearly Rs. 200/- per month. This statement is contained in paragraph 
21 of the affidavit-in- opposition to the application for vacating the interim 
injunction filed by the respondent no. 2 but no such statement is there 
in the writ petition. This statement has been denied by the affidavit~in- 
reply filed on behalf of the respondent no. 2 Even if the petitioners 
suffer some financial loss consequent upon their being called back to their 
parent department under the Govt., that fact itself cannot lead one to 
the conclusion that the impugned order has been passed malafide. In (10) 
P. C. Wadhwa vy. Union of India,’ AIR 1964 SC 423, the Supreme Court 
has pointed out that when a person reverted to his substantive rank the 
question of penal consequences in‘ the matter of forfeiture of pay or loss 
of seniority must be considered in the context of his substantive rank’ and 
not to his officiating rank from which he is reverted, for every ' revertion 
must necessarily mean that the pay will be reduced to the pay of the subst- 
antive rank. In such a case what is to be considered is the effect of all 
the relevant factors present in the case. A simillar view has also been 
expressed in the (11) State of U.P. v. Shyamlal Sharma, AIR 1971 SC 2151. 
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In the present case the petitioners ‘were sent on deputation. They were 
perfectly aware that they were liable to be called back to their parent 
department under the Government. -The result of the petitioners being called 
-back to their parent department might result in some pecuniary loss. For 
that reason alone it cannot be said that the order recalling the petitioners 
to their parent department is malafide, particularly when the petitioners 
‘bad no right to remain on deputation for any specific period of time. In 
so far as the grievance of the petitioners. that they will not be able to 
carry on their trade union activities in the FCI is concerned, it has to be 
remembered that.if the order of repatriation is a valid order it is no concern 
of this Court to go into such a question in deciding the case. In an unre- 
ported decision in (12) Matter No. 25 of 1974, Nripendra Chandra 
Sarkar y. State of West Bengal, A. N. Sen, J. has taken a similar 
view and I respectfully agree with the view of Sen J. Learned Advocate 
for the petitioners made an attempt to challenge the impugned order on 
the ground that cnly 18 of the deputationists out of 5000 have been 
called back and this fact ty itself was suggestive of malafides on the 
part of the respondents. From the annexures to the affidavits it would 
. appear that from time to time a number of such deputationists had been 
called back to their parent department. It is, therefore. not correct to 
say that only 18 persons bave been picked and chosen with some, 
ulterior motive. Mr. Maitra further expressed an apprehension on 
behalf of his clients, namely, that the present case was really in the 
nature of the case by the Government and once the petitioners are 
brought back to their parent departments they would be thrown out of 
employment because they were all temporary employees. Learned Stand- 
ing Counsel appearing on behalf of the respondents nos. 1 and 3 gave un- 
equivocal assurrance on behalf of his clients that his clients had no 
intention of doing so and that the petitioners would be suitably ` posted 
in different departments under the Government. Considering all aspects 
of the case and the facts and circumstances as disclosed in the pleadings of 
the parties it cannot be held that the impugned order has been passed 
malafide. | 
11. For the reasons mentioned above, this Rule is discharged but 
inthe circumstances of the case I -direct the parties to pay and bear their 
respective costs. a 
~ All interim orders are vacated. , 
P. R. 
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[CIVIL APPELLATE JURISDICTION] 
i Mr. Sankar Prasad Mitra, Chief Justice and Mr. Justice 
Salil Kumar Datta 
Decision : December 4, 1975 
Sree Madhusudan Mills Ltd. eh .. Appellant 
Versus 

Corporation of Calcutta & Ors. .. Respondents* 

Calcutta Municipal Act (W B. Act 33 of 1951)—Erection of hoarding 
on foot-path—Ownership of public street and foot path—Licence to 
erect— Powers and obligations of Corporation under statute—Ownersbip 
distinguished. 

Constitution of India— Article 226—Writ application of corporate 
body— Maintainability. 


[o an application under Article 226 of the Constitution the appellant challenged 
the erections of hoarding in front of its premises on the footpath or path- 
way Of pedestrians. The persons responsible for such erections have obtained licences 
from the Calcutta Corporation. The appellant further challenged the Corporation’s 
right to permit the erections of hoarding or to permit advertisement resting on pillars 
on public streets or foot-paths of the Corporation. The appellant contended that 
these hoarding interfered with the utilization and enjoyment of its property. The 
rights of egress and ingress from and to the its premises had been seriously affected. 
The hoardings also obstracted the enjoyment of air and light in its premises. The writ 
application ‘was dismissed, Hence the appeal. 

HELD: The Corporation is a statutory body deriving its powers under the 
Calcutta Municipal Act 1951. Some express powers are to be found in sections 361 
and 362. It has some implied powers as in section 527 (17) & (18). It is the owner of 
Public streets. Its ownership can not be equated with the ownership of a pmivate indi- 
vidual over his own property. But the Corporation can not do whatever it likes. It 
cannot infringe the rights conferred under the Act on the members of the public. In a 
public street the public have a right of way, a right of user as pedestrians or otherwise 
which they are entitled to exercise without obstruction; but that does not mean that 
the Corporation, in the exercise of its right of ownership, cannot grant licences for the 
puting up of hoardings for advertisement so long as the Corporation. does not interfere 
with the public user of footpath or pavement. In otherwords, the Corporation must 
not use a public street in such a way as to be destructive of the purposes of the Act or 
being in derogation cf the unobstructed right of the public to use public streets for 
passing and repassing. Subject to these limitations, the Corporation can exercise all the 
powers of an ordinary owner so far as public streets are concerned. 

Section 231 shows that there may be hoardings or structures on public streets ; 
but these hoardings or structures must not centravene any other provisions of the Act. 
Under section 232, the Commissioner can compel the person contravening to remove 
the structure. 

The Corporation under the statute has several obligations in respect of public 
streets including footpaths and footways towards the members of the public. Even 
though the Corporation is the owner of a public street, it cannot do anything violative 
of or in contravention of those obligations, but so long as the Corporation fulfills those 
obligations, the Court cannot prevent any other act done by the Corporation as 
owner of the public streets. 


* Mandamus Appeal no. 277 of 1972. 
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The application under Article 226 is not sustainable. 

The appellant is a limited compaay incorporated under. the Companies Act 
1956;- The appellant may be'a rate-payer ; it. may have also tenants ; but the interfera- 
nce of the, right complained of is the right ‘of a pedestrian. The company as such is 
not a pedestrian. A.company or acorporate body cant maintain a writ application 
provided that its collective right are affected. “No collective right of the company as 
such has been affected by the hoarding, The company also has no right to move an 
application under Article 226 on behalf of either of its employees or of.it tenants who 
have independent rights of their own. Hence the company’s application under Article 
226 is not maintainable at all. The underlying principle is that an assoeiation or a colle- 
ctive body can move the Court under Article 226 only whenits rights as a collective 
body as distinquished from the aggregate rights of its: members. are affected by the im- 
pugned act. On this ground only, the instant writ application is not maintainance. 


Cases referred to : 


(1) Maniruddin Bpeari y. Gaiman of Municipal Commissioners, Dicti, 
| (1935) 40 CWN 17, 
. (2) Biswanath Sinha v. Sudhir Kumar Bice (1960) 65 CWN 339 
(3). Girija Singh v. Corporation of Calcutta, (1972) 76 CWN 613 
(4) Scotts (P) Ltd. v. Corporation of Calcutta, (1975) 79 CWN 883 
(5) Surendra Narayan. Singh y. Corporation of Calcutta, an rece 
decision ie suit no. 1062 of 1968 j 
(6) Suhrit Mitra Y.- Corporation of Calcutta, ( 1957) 62 CWN 186 
(1) Chiranjit Lal v. Union of India, AIR 1951 SC 41 
(8) Director General v. Union of India, AIR 1969 cal m 
A. K, Basu, K. Basu. M, P. Choudhuri, N. Shaw. 


and Mrs. R. Pal 3 > ee G -c °° Jor Appellant 

JK. Mita >z ae ta e ao for Respondent no. 1 

S. Banerjee? sarea Se Ste ORE paa S i » 4 
3? 99 19) 


P. K. Mukherjee- i; .. io? dee S 7 
The judgment of the Court was as follows :— | 


Mitra, €; Ji The appellant claims to be the owner “of premises 
‘No. 31, Chowringhee Road i in Calcutta at the crossing of Chowringhee 
Road and Park Street. “A portion of the premises has been let out. The 
appellant uses the other portion for its own purposes. 

2. Inan application under Article 226 the appellant challenged the 
erections of hoarding i in front of the aforesaid premises on the footpath or — 
path’ way of pedestrians. The persons responsible for.such erections have 
obtained licences from the’ Corporation. They were made parties to the 
application along with the ‘Corporation of Calcutta, its Commissioner 
- and its Licencing Officer. 

3. The appellant challenges the Corporation’ s right to permit the 
erections of hoarding or to permit advertisements. Testing on pillars on pub- 
lic’ streets or foot-paths of the Corporation, - The appellant contends that 
these hoardings. are „interfering with the utilisation and enjoyment of its 


+ 


~ 
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property. The rights of egress or ingress from and to the premises.. have 


been seriously affected. These hoardings, according to the appellant: 


also obstruct the enjoyment of air and light in the premises. i 


4, Sabyasachi Mukharji, J. heard the application under Article -` 


226. . By. his lordship’s judgment delivered on June.7, 1972, he dismissed 
the application. The learned Judge did not enter into the controver- 
- Bies relating to easement rights or rights of enjoyment of air and light: or 
of rights of egress or, ingress. He left those questions open to be decided 


in appropriate proceedings at the appropriate forum.’ The judgment. — 


deals with the-Corporation’s right to grant. licences for the setting up of 
hoardings in the manner aforesaid. ~ 


5. Mr. A.K. Basu, learned Counsel for the appellant, ‘contends 
that the Corporation has-no right or power or authority under the Cal- 
cutta Municipal Act, 1951, to let out or give by way of licence any part 
of a pathway, pavement or foot-path which is admittedly part of a public 
street. The public street including the foot-path‘cannot, according to Mr. 
Basu, be obstructed: in any manner whatsoever except for the’ purposes 
of.the:Act. . Learned Counsel has drawn our attention to Section 362 ‘of 
the Act which deals with the Corporation’s power to dispose of a perma- 


nently olosed street, square or ‘garden.: His point ‘is that without ‘a ~ 


permanent closure of::this nature, ‘the Corporation cannot Permit “any 
obstruction not expressly. ‘provided for in the Act.: o a 


6. : The learned: trial Judge’is of the view that ‘the: Cörporion 


being the owner of a public.street has the authority subject to ‘limitations 


which the Act.has imposed, to.exercise all the rights of an owner and if 


the exercise of any. such right does not affect the right of user of a public 


-> street by the members of the public, there should be no bar‘to ‘the: grań-- 


ting of licences for erection of hoarding. Learned Counsel for the appe- 
lant submits that this view of the learned Judge is not correct and has 


relied on several decisions of this Court delivered by single Judges. These | 
decisions ‘are reported in: (1) 40 CWN 17 (Maniruddin ,Bepari y. The 
Chairman of the Municipal ‘Commissioners, Dacca) ; (2) 65 CWN 339 (Bisw-. 


anath Sinha & ors y. Sudhir Kumar Banerjee `& ors.) ; (3) 76 CWN 613 
(Girija Singh & Anr. y. The Corporation of Calcutta & ors.) and (4) 79 


CWN 883 (Scotts (P) Ltd. & ors. V. Corporation of Calcutta & ors.) There- 
is also an unreported decision of Sabyasachi Mukharji, J. in Suit No. 1062 
of 1968 (5) Sourendra Narayan Sinha & Anr. v. Corporation of Calcutta 


& ors.). 


4 


7. For the purpose of disposing of this ainal we intend, og | 


ever, to discuss ‘the basic principles involved in such matters, 


8. Jn the’ first instance let us consider the'sections of thé Calcutta i 
Municipa} Act, 1951 which appear to be relevant in this appeal. Section ` 


3 provides that all properties, moveable ‘and amdioyavle and” ‘all interests ` 
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-of whatsoever nature or kind therein, vested in the Corporation of 
Calcutta as constituted under the Calcutta Municipal Act, 1923, at the 
commencement of this Act with all rights of whatsoever descriptions used, 
enjoyed or possessed by the said Corporation, shall be deemed to be 
vested in the Corporation as constituted under this Act, 

' ‘Public Street’ has been defined in Section 5 (60). A Public Street 
means any street, road, lane, gully, alley, passage, pathway, square or 
court, whether a thoroughfare -or not, over which the public have a right 
of way and includes, inter alia, the footway attached to any such street. 

-By Section 349 it has been provided, inter alia, that all public streets 
or squares (not being the property of and kept under the control of 
Government, Commissioners for the Port of Calcutta, or the Board of 
Trustees for the Improvement of Calcutta) including the soil, sub-soil and 
the side drains, footways, pavements, stones and other materials, of such 
streets and squares and all erections, materials, implements and other 
things provided for such streets or squares, and which are situated in 
Calcutta, shall vest in and belong to the Corporation. The Corporation, 
therefore, in terms of this section, is the owner of public streets including 
pavements and footways. 


Section 350 provides for the maintenance and repair of public 
streéts by the Corporation and says that for these purposes the Corpora- 
tion may do all things necessary for public safety and convenience inclu- 
ding the construction gnd maintenance of bridges, cause-ways and culverts, 

The next two important sections are sections 361 and 362. Section 
361 gives power to the Corporation to make, improve.and close streets, 
squares and. gardens. Section’362 confers on the Corporation the. power 
to dispose of a permanently closed street, square or garden. 

Section 527 (17) gives power to the Corporation to make . bye-laws 
prohibiting or regulating the placing of obstructions, projections or encro- 
achments, or of the depositing of materials or goods, in a public street or 
in or Over any drain or. Paneo ina public street or on any land vested 
in the Corporation. ' 


Under Section 527 (18) the Corporation. may -make bye-laws for 
regulating the posting or painting of advertisements in or adjacent to or 
visible from public streets or other public places. 

Section 527 (17) & (18), therefore, indicates, that obstructions on a 
public street are ‘not totally prohibited. The Corporation has the power 
of regulating obstructions as and when necessary. There are also rules 
for the regulation of verandahs and similar other structures projecting 
over streets in Schedule XV to the Act. 

9. From all the provisions aforesaid it appears thatthe Corpo- 


ration, of Calcutta is a statutory body deriving its powers under the Cal- 
cutta Municipal Act, 1951, It has some express powers granted by the statute 


_ 
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as in Sections 361 and 362. It has. some Implied powers as in Section §27(17) 
“and (18). It is the owner of public streets. Its ownership, however, cannot be 
equated with the ownership of a private individual over_his own property. 
The Corporation cannot do whatever it likes, It cannot infringe the rights 
conferred under the Act on the members of the’ public. In a public street 
the public have a right of way, a Tight of user-as pedestrains or otherwise 
which they sre entitled to exercise without obstruction ; but that does not 
mean that the Corporation, in the exercise of its right of ownership, 


~- Cannot grant licences for the putting up of hoardings for adverti- 


Mo ies 


sement so long as ‘the Corporation does not interfere with. the públic user, ` 
: of footpath or pavement. ` In other words, the Corporation must not use, 
a public Street in such a way aš to be destructive of the- purposes of. the. 
_ Act or being’ in derogation of the”. unobstructed Tight of the public to use | 
public streets for passing. and re-passing. Subjéct to these limitations 
the Corporation can exercise all the powers _ of an ordinary owner 80 far 
as pu blic streets arè "concerned, ‘In (6) Suhrit. Mitra v. Corporation of. 
‘Caltitia’ & ors., 62 CWN 186 at page 190, P.B. Mukharji, J. has observed 
that the normal incidence of ownership should be given to the Corpora- 
tion unless the statute epres y creates any inroad- ‘upon them or provides 
- for any restrictions. : ye : a 

. 10. In our ‘case - some i of the hoarding: have been 
included in the Paper Book. ` We have carefully examined these photogra- . 
phis. The actual hoardings., appear to have been placed ‘sufficiently high 
80 that no ‘pedestrain č can strike his head against any, hoarding. -There are 
pillars to support the hoardings ;” but it cannot be said that these pillars 
obstruct the pedestrains right of way.. Each case has .to be decided on 
its own facts. In the instant ‘case, the photographs. do: not show that the 
Corporation has acted ina manner destructive of the statutory rights of 
the public for user of a public street. vag 

- 11. Jn further support of the view we have exprened we may refer 

to a few other provisions of the Act. Section 231 prescribes that when 
any advertisement has ‘been erected, exhibited, fixed or retained upon or 
over any land, building, wall, hoarding or structure or within a public 


_ street or a public place in’ contravention of the provisions of the Act, or 


bye-laws or rules made thereunder, it. ‘shall be presumed, unless and - until 
the contrary is proved, that the controvention has been committed by -the 
person or persons or their T genis on whose behalf the advertisement. 
pürports to be. a 

This section “shows that there may be hoardings or r structures on, 
public streets ; but these hoardings -or structures must not contravene 
any of the provisions ‘of ‘the Act. Under Section 232 thé Comimissioner 
can compel the person contravening to remove the obstructions, 

12. In the instant case, upon examination of the > Photographs, it does 
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not appear to us that the pillars which have been put up to support the 
hoardings contravened: the right of public v user of the pootpath granted by 
the statute. 

43. -Mr. Basu has relied on certain sections of the Act to contend 
that the statute has permitted certain types of obstructions. , For instance, 
under Section 266 the Corporation can erect bathing platforms and 
public stand- posts. Under Section: 267 there are provisions for the 
placement of ‘hydrants etc, for-street-watering étc. “Under Section 423(1) 
the Corporation can put up-at' convenient places; public receptacles etc- 
for deposit of rubbish. -Under Section 482(v) the Corporation can 
establish, furnish, ‘and maintain depots or stores for the sale of milk and 
other dairy produce from Municipal and other dairies. Mr. Basu’s argu- 
ment has- ‘been -that except the obstructions expressly permitted by the 

i statute thë Corporation- ‘cannot allow any other type of obstruction. But 
it seems ‘to'us ‘that this -is not a` correct approach. The Corporation 
under the statute ‘has certain obligations i in respect of public streets inclu- 
ding footpaths and footways towards. members of the public. Even 
though the Corporation is the owner of a public street,it cannot do anythi- 
ng violative of or in contravention of those obligations; but so long as the- 
Corporation fulfils those.obligations, the Courts cannot prevent any other 
act. done by the Corporation as owner of public streets. In this view 
of the matter, we are in agreement with the’ learned trial Judge that the 
application under Article 266 was not sustainable, 

14. There i is one other point we’ intend to discuss. The appellant 
is a limited Company incorporated under the. Companies Act, 1956. The 

-appellant may bea rate-payer; it may also. have tenants; but the inter- ~ 
ference of the right complained: ofis the right of a pedestrian. The 
Company as such is not a pedestrian. “A Company or a corporate 
body can maintain an application under Article 226 provided that its 
colléctive ‘rights are affected. No collective right of the Company 
as such has been affected by the hoardings. The Company also 
has noright-to move an application under. Article 226 on behalf of 
either of its employees or of its, tenants who have indedendent rights 
of their own. In these circumstances it does not seem to us that the Com- 


pany'’s application under Article 226 was atall maintainable. Reference 
in this connection may -be made to (7) AIR 1951 SC 41 (Chiranjit Lal v. 
Union of India) and (8) AIR 1969 Cal. 149 (Director-General of Ordnance 
Factories Employees’ Association v. Union of India & Director-General 
- of Ordnance -Factories). The principle is that an association or collective 
body can move the Court under Article 226. only when its rights as a 
collective body as distinguished from the aggregate rights of its members 
are affected by the impugned act. 
15. Forall the aforesaid reasons, this Bppeal is ‘dismissed. There 
would be no order as to costs. l 


Datta, J. I agree 


l 
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an th [CRIMINAL REVISIONAL JURISDICTION] i 
. Befor e Mr. Justice Parimal Kumar Chanda and Mr. Justice Sudhamay Basu 
- , Decision : January 14, 1976 
Dhanraj Jain & Ors... 0 a n „.. Petitioners 
ae . Versus 
B. K. Biswas & Ors... 0s Opposite parties* 
. Criminal Porcedure Code 1973 (Act 2 of 1974), secs. 379.& 484 (2) 
——Interlocutory order not revisable—Framing of charge—Whether revisable 
—Reyvisional application, nor a trial, nor an appeal nor an investigation or 
- enquiry—Original application initiating a- proceeding—Remedy discritio- ‘ 
nary—not a vested right of aggrieved party—Not a’ continuation of old 
Proceeding initiated under an Act—Exercise of inherent power of court— 
Allegation of lack of authority of Deputy, Chief Controller in making com- | 
plaint of offences under Import & Export (control) Act 1947— Jurisdiction. of 
Magistrate to make the impugned order—Quashing of proceeding pending 
before Magistrate. oe os ea 
-’ The Deputy Chief Controller of Import and Export filed a complaint on 23.9.71 
before the Chief Presidency Magistrate for certain offences under section 5 of the Import 
and Export (Control) Act, 1947 read with section 120 (B) IPC against the ‘petitio- 
ners and another on the basis of certain allegations. ‘After examining a number of 
witnesses, the Metropolitan Magistrate framed certain charges against the petitioners: 
The said order framing the charges and the proceeding before the said Magistrate were 
challanged in 9 revisional application on which a Rule was issued. tS 
| The first hurdle that faces the petitioners is sectién 397 (2) of thé new Crimi- 
nal Procedure Code which provides that the power of revision shall not'be exercised in 
relation to any interlocutory Order. The framing of charge is an interlocutory order and 
the present application is an application-in revision. It was contended : by - the petitio- 
ners:that the instant revision petition should be governed by the old Criminal ‘Procedure 
Code since it relates to, a trial which was pending when’ the new Criminal Procedure 
came. into existence. Hence the question is whether the old.or the new code would be . 
applicable to the present. proceeding. 2s so" a Pe : 
HELD: A revisional application, unlike an appeal, is not a continuation of the 
old proceeding to which it relates. The present revisional application was not pending 
when the new code came into force. It-is an original application initiating a proceeding. 
It relates to a pending trial but is not a trial, nor an appeal nor an enquiry or investi- 
gation which are referred to in section 484 (2). It is nothing- but an application contem- 
plated under the said section, and therefore, not being a pending matter the new Code 
- has to apply in respect of the same. Revision. is-a discretionary remedy to which: no 
litigant has any vested right. - That being the position, the instant revisional application 
can not be said in any sense to be a continuation of, the old: proceeding and accordingly , 
' the petitioners" contention fails, ` j 


` 
L ns 


- Next it was contended that the complaint which related to a non-cognisable case’ 
was not made by an.officer who was duly authorised but that contention is not ‘borne’ 
out by facts inasmuch as the Deputy Chief Controller who filed the complaint was duly’ 
authorised by the Central Government in exercise of powers under the appropriate Act. ` 

, ‘The framing of the charge is an, interlocutory order and the same cannot be 
quashed or interfered with under the revisional powers of: the Court. ‘The leartied’ 
*Criminal Revision Case no. 187 of 1975. o ald 


t? ev 
t 
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Magistrate had jurisdiction to pass the impugned order. The divcunintaneds of the 
Case do not call for the exercise of inherent powers of the Court. 


Cases referred to : 
(1) Biswanath. AREER v. The State, (1975) 2 CLJ 440 : 1975 CHN 
164 


- (2) D. Singh v. S. ‘Sara: 1975 Cr. LJ. 1710 
(3) Narayan Mahton v. Mahesh Prosad, 1975 Cr. LJ 1400 
(4) Baldev Singh v. State.of Punjab, 1975 Cr.LJ 1662 
_ AS) , S. Singh v. Inder Sain, 1974 Cr. LJ 1361 
(6) WVehima Naik v. The State, 1975 Cr. LJ 123 
(7) Bhupendra Kumar Bhatnagar v. The State, 1975-Cr. LJ 1185 
(8) R. P. Kapur v. State of Punjab, ATR 1960 SC 866 
(9) State of Madras v. C. V. Parekh, AIR 1971 SC 447 


Ananga Kumar Dhar ... .. for the petitioner 
D. N. Das and Mrs. Archana Sen Gupta yeas f or the some e opposite parties 
S. M, Sanyal... 7 for the State 


The agi of the: Court | was as follows : — 

. Basu J.: This rule relates to an order dated the 8th of February 
1975, passed by: Shri R. N. Kali, learned Metropolitan Magistrate, 11th 
Court, Calcutta, framing charge under section 5 of the Import & Ex- 
port (Control) Act, 1947,-read with section 120 (B) 1PC against the ‘accu- 
sed petitioners in case No. .C/2140 of 1941 and for quashing the pro- 
_ ceedings in the said case. 

2. It appears that Sri B. K. Biswas, ‘Deputy Chief Controller of 
Import, and Export filed a complaint on 23.9.71 -before the learned Chief 
Presidency Magistrate for some offences under -section 5 of the Import & 
Export (Control) Act, 1947, read with section 120 (B) IPC against the pe- 
titioners and another alleging that the petitioners Dhanraj Jain and 
Sushil Kumar Jain were the partners of M/s, D. R. Kumar Brothers of 
P/10, New Howrah Bridge Approach Road, Calcutta and of M/s. 
Orient Trade Enterprises, 2/78 Rupnagar Delhi, ‘both the firms being 
registered with Director of Industries, . Haryana, in 1964 as small scale in- 
dustries. The allegation. further is that: M/s. D.R. Kumar Brothers 
was also registered under Engineering: Export Production Scheme as man- 
ufacturers and exporters on the condition, inter alia, that- the said firm 
could utilise imported materials as per terms and conditions-of the licen- 
ce. It is further alleged that twelve import licences were issued in favour of 
M/s. D.R.: Kumar, Brothers and M/s. Orient Trade Enterprises between 25th 
of March. - 1967 and 21st of August 1968, on condition that the properties 
imported against the licences shall be utilised only in the factory at Hary- 
ana for production purposes and that no portion shall be sold -or permi- 
tted to be. utilised by any other party. It is further alleged that between . 

19.12.67 and 19.12.68 the accused sold the imported zinc ingots to 


4 
t 


` ) 


144 | Dhanraj Jain & ors. v. B. K. Biswas & ors. [1976 (1) CLI. 


: ta 


ye diffèrent: parties instead of utilising them i in the production of Haryana 


f. 


ofa large number of witnesses. After examining 23 witnesses the learned 


Metropolitan Magistrate framed charges against the petitioners. The said: ' 


order and the proceedings are challenged in the present petition. - 


actory. On: -actual user basis, The petition of complaint contains the ` names j 


3. Mr. Dhar appearing in support of the rule urged’a number. of- 


points. - The first hurdle that faces him is the section 397(2) of ‘the new 
Criminal Procedure:Code which: ‘provides that’ the- ‘power of revision shal} 
not be exercised iñ relation to any interlocutory order. : “Framing of 
charges j 18 nothing- but written formulation ‘of specific accusation and 
‘communicated to- the accused so that-hé may defend himself. The contro- 


versy between. the: ‘parties c cannot be said to- be finally ‘set at rest oy fram- . - 
| _ = charges, We ‘have: ‘already held i in the case a (1) Biswanath- Agarwala . 


The- Statė,- -Teported ~ in 1975 CHN -164 : (1975y 2 CLI. 440 that 


framing of charge i 18 an interlocutory order: | 


' 4.. Mr>Dhar ~argued that the revision: “petition should be Du E 


l by the ‘old Criminal | Procedure Code since it relates to a ‘trial ‘which was 


pending when the new Criminal. Procedure -came - into ‘existence.. -In -this 


connection he relied! on: three - ‘decisions. .This first case he cited . is. ‘that : 
of: (2) D. Singh v. S- Sarma, reported in 1975- Criminal Law. Vournak: ‘ 


1710. In that case.: it was held. by a Division Bench. of the Madhya `. 


Pradesh High Court’ that appeals and revisions applicable to cases pending. 


on Ist of April, 1974, the trial of which.was required to be. held. accord- 


The reasoning, it appears, is as follows:— : FN a E 


_.ing to.the provisions of the old Code will be — by the old Gode: . . 


- “There.is‘no doubt that ‘procedure ‘in law can be made to ‘operate’ -- 


retrospectively i in the senége so as to apply it .to: pending cases but where 
-the legislature:. has. made a specific provision ‘that all pending cases 
will ‘be governed by- the- old Code we are of the opinion that the old ` 


x 


” Code alone will: ‘apply in -respect Of appeals and revisions”. It is not 


clear on what'basis. the appeals and revisions are placed in the same 
. category. ` -It is also not- clear ‘what is exactly meant by’ “cases”. : \'” 
The next case cited by Mr. Dhar wWas-(3)- Narayan Mallton v. Mahesh Pro- 
sad, reported in 1975 Criminal Law Journal 1400: This’ was a decision of the 
Patna High Court‘in which an intétlocutory order ‘in relation tò proceedings 
under section 145 df:the old Code was heldt to’ be not barred under Sec. 397 ` 
(2) of the new Criminal! Procedure: ‘Code, ` 1973. - In-that case ‘proceedings: i 


initially‘commenced‘under’ section -144 of-the old Code on.7,3. 1970 “was’-” 


converted into one under-section 145.’ - An interlocutory: order passed -by 


the learned. Magistrate was challenged’ in the High Court when an’ objec- ` ` 
tion. was taken under section 397 (2) Cr. P,C. The High Court observed s 


“Objection cannot. be taken to be well founded. This proceéding ` having“ 
commenced in 1970: which ‘was are before coming ‘into- ek of the’ 


E 


~ 
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new Code its disposal was to be effected under the old Code as provided 
under section 484 of the new Code”. With great respect we are unable 
to appreciate the reasoning which seems to'be that since the revisional 
application relates to old ‘proceeding commenced under the old Criminal 
Procedure Code the old Code should apply. 


Another case cited before the Court was (4) Baldev Singh v. The State 
of Punjab, reported in 1975 Criminal Law Journal 1662. That was a 
case before a Full Bench of the-Haryana-and Punjab High Court. The 
case against the petitioner was registered eight days before the new Code 
came into force. The sanction for prosecution not having been obtained 
no final report had been filed in the trial court. The court held that investi- 
gation of the case was not completed and that being so by virtue of section 
484 (2a) of the new Code the investigation of the case against the petitioner 
should be continued and completed in accordance with the old Code. 
There is hardly any scope for dispute about the said proposition. But 
the same is hardly of assistance to- the petitioner in this case. 


5. Now, Section 484 of the new Criminal Procedure Code is as 
follows :— 
“Section 484 Repeal and Savings (1) The Code of Criminal Proce- 
dure, 1898 (5 of 1898) is hereby repealed. 
(2) Notwithstanding such repeal— 


(a) If, immediately before the date on which this code comes into 
force, there is any appeal, application, trial, enquiry or investigation 
pending, then, such appeal, applications, trial, inquiry or investigation 
shall be disposed of, continued held or made, as the case may be, in 
accordance with the provisions of the Code of Criminal Procedure. 
1898 (5 of 1898), as in force. immediately before such commencement 
(hereinafter referred to as the old Code), as if this Code had not come 
into force ; Provided that every inquiry under Chapter XVIIJ of thc 
old Code, which is pending at the commencement of this Code, : `~ iil 
be dealt with and disposed of in aegonennce with the provisions oF 
this Code ; : 


(b)... 
(c)... 
(d)... 
It will be seen that sub-section (2a) mentions fiivè categories of 
. proceedings : (i) Appeal, (ii) Application, (iii) Trial, (iv) Enquiry and 
(v) Investigation. Jf any of thise five categories was pending immediately 
_before the date on which the new Code came into existence, the same 
will be: governed by the old Code. Appeal is one of the five categories 
mentioned i in the.said sub-section. Revision as such is not mentioned 
there. The word ‘application’ also has no adjective or adjunct added to 


3 
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it. It is not clear how a revision petition is sought to be made synoni- 
mous with an appeal in the Madhya Pradesh case. 

A revisional application, unlike an appeal, is not a continuation of the 
old proceeding to which it relates. The revisional application before us 
was not clearly pending when the new Code came into force. It is an 
original application initiating a proceeding. It relates to a pending trial 
but is neither a trial nor an appeal nor an enquiry or investigation which 
are referred to in section 484 (2). It is nothing but an application conte- 
mplated under the said section, and therefore, not. being a pending 
one the new Code has to apply in respect of the same.-It is well known 
that revision is a discreationary remedy to which no litigant has a 
vested right. It was held in the case of (5) S. Singh v. Inder Sain reported 
in 1974 Cr. LJ 1361 that in a criminal revision there is not even a right 
reposed in the petitioner to be heard on merit. The petition, therefore, 
cannot be said in any sense to be a continuation of the old proceedings. 
The contention of Mr. Dhar therefore must be negatived. With great 
respect we are unable to be pursuaded by two decisions of the Madhya 
Pradesh and patna High Courts and feel constrained to differ from the 
same. 

‘The view we have expressed above seems to be endorsed by a decision 
of the Orissa High Court (6) Vehima Natk and ors. v. The State reported 
in 1975 Cr. Law Journal 123). The Court held on the facts of that case - 
_ that the proceeding under setion 107 Cr..P.C. which was initiated prior 
to the commencement of the new Code would 'be included under section 
484 (2A) as it was pending on 1.4.74 when the new Code come into force. 
But a revision filed against the impugned order would be under the 
new Code as the right to file: revision was not a vested right. The 
revisional jurisdiction would be exercised with reference to Sections 
397 and 401 of the new Code. In another case of the Delhi High Court, 
(7) Bhupendra Kumat Bhatnagar v. The State reported in 1975 CLJ 1185 in 
which facts were somewhat similar to the facts of the present case, the 
‘Delhi High Court held that framing of charge does not decide the question 
of guilt or innocence of the accused but merely keeps the proceedings 
alive and therefore, it was not a final order. It further held that by vir- 
tue of section 397 (2) of the new Code the powers of-revision conferred . 
on the court could not be exercised in relation to such an interlocutory 
order. y ; : 

6.. Mr.-Dhar further contended that the circumstances of the case, 
called for the exercise of inherent power of the Court. He submitted 
that the complaint which related to a non-cognisable case was not made by 
an officer who was duly authorised. But the said contention is not borne 
out by facts. The complaint, in fact, was initiated by Deputy Chief 
Controller of Exports and Imports. By an order No. 10/65, dated the 
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Ist of December, 1965, signed by the Chief Controller of Imports & 
Exports; Ministry of Commerce; Import Trade Control, in exercise of the 
powers under section-6 of the Imports & Exports Act, 1947, the Central 
Government authorised, amongst others, the Deputy Chief Controller 
of Imports & Exports to make complaint in writing in court in respect of 
offence punishable under section 5 of the said Act. Mr. Dhar next argued 
that there was in fact no evidence against one of the petitioners namely, Dh- 
anraj Jain and invoking the well known case of (8) R P. Kapur v. The State 
of Punjab reported in AIR 1960 SC 866 he submitted that the-Court should 
quash proceedings to prevent abuse of the process of court. According to 
-him , the evidence tendered in'this case does not warrant framing of the 
issues. We are, however, unable to accept his contention. It appears that 
Ext. 21/1 was an application for licence which was signed by Dhanraj Jain. 
It also transpires, amongst other things, from the evidence of P.W. 19 that 
certain articles were also received by Dhanraj Jain. Heis also a partner ‘ 
of the firm. Under such circumstances, we cannot hold that the framing of 
charge even needs to be quasbed. Mr. Dhar laid considerable emphasis on 
the case of the (9) State of Madras v. C.V.Parekh reported in A.J.R. 1971 
S.C. 447 to point out under what circumstances a partner or director may 
be found guilty. The same case, however, is of no assistance to him inasm- 
uch as the hearing in this case has not yet come to a conclusion. It is now 
only in the stage of framing of charge and the application of principles laid 
down in the said case would be premature. Mr. Dhar further argued 
uoder what circumstances the charge of conspiracy can be justified. It 
is not necessary for us to consider this question. Our observation 
at this stage might prejudice Mr. Dhar’s clients. We will not go into 
details as the same may have a bearing on the question of merits of the 
case eventually. We are of the view that the framing of charge is an 
interlocutory order and the same cannot be quashed or interfered with 
under the revisional powers of the Court. In view of section 397 (2), we 
do not find that the learned Magistrate lacked any jurisdiction to pass the 
impugned order. The circumstances of this case do not call for the 
exercise of inherent powers of the Court. 


7. -The petition, therefore, must fail. The Rule is discharged. 
The records may be sent down as early as possible, 


Chanda, J : I agree. 
S.P.T. 
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[CIVIL APPELLATE JURISDICTION] 
Before Mr. Sankar Prasad Mitra, Chief Justice and 
Mr. Justice Salil Kumar Datta 

Decision : December 23/24, 1975 


Union of India & Ors. So aes Petitioners 
Versus 
Dhirubhai Gokuldas Vora & ors.. P Opposite parties* 


Interim injunction— Application for vacating injunction—Hearing of 
writ application and the interlocutory application adjourned sine die on 
ground of Proclamation of Emergency—Appeal against the order—Interlocu- 
tory application in connection with Appeal for stay of operation of order 
staying hearing of writ application—Whether order appealed against ‘is 
appealable—To what extent the impugned order, if liable to be vacated, 
can be vacated where some of the aggrieved parties apply for relief in conn- 
ection with the appeal— Matter under the Conservation of Foreign Exchange 
and Prevention of Smuggling Activities Act, 1974—Entry of the Act in 9th 
Schedule of Constitution—Effect thereof. 

This is an interlocutory application made in connection with a Mandamus 
Appeal. The appellants preferred the appeal against the judgment and order dated 
24.11.75 made by Banerjee J. adjourning the hearing of an application under Article 
-226 of the Constitution sine die onthe ground of Proclamation of Emergency. In this 
application, it was prayed that the impugned order be strayed and an earlier order dated 
6.1.75 be vacated. 

The State Government submitted that it had not yet formed any opinion about 
the detention of the writ petitioner. The Union of India also submitted that no order 
of detention under COFEPOSA had yet been mado against the writ petitioner, In that 
view of the matter, prayer (b) in the writ application is not tenable—and since prayer (b) | 
is not maintainable, the order of ad interim injunction is also beyond the scope of the 
writ application. 

HELD : In the context of the facts in the present case particularly in view of 
the different enactments and Presidential orders (referred to in the judgment), the appli- 
cation of the petitioner under Article 226 is bound to fail and no interim order on that 
application could be passed : 

The effect of the order dated 24 11.75 is indefinite suspension of the hearing of 
the application for vevating the interum order dated 6.1.75, Itis in the nature ofa 
final order and as such the order dated 24 11.75 is appealable, Moreover that order is a 
decision on merits and so itis appealable. 

A contention was raised that on the writ petition, an interim order of injunction was 
granted against six respondents but in appeal, only three of such respondents in the 
writ petition had applied for vacation of the said interim order and if the appellants be 
successful, the order would-be vacated only with respect to the three appellants but it 
would continue as against the other respondents in the writ petition. So far as the 
instant case is concerned, the principle uuderlying the said contention has no applica- 
tion. Here the interim order of injunction is liable to be dissolved on the ground that 
the writ petitioner had no cause of action at all and was not entitled to any of the reliefs 


* Application filed on 8. 12.75 in F.M.A.T. no. 3261 of 1975 arising 
- out of an order dated 24.11.75 made in C. R. no 14(w) of 1975 


t 
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he had prayed for in his petition. In there circumstances there ig no question of 
continuance of the order of injunction against the parties who had not applied for 
having it vacated. 

: The COFEPOSA has been included-in the ‘9th Schedule by the Constitutional 
Amendment which came into force on 10.8.75. -When it goes into the 9th schedale, 
Article 31B of the Constitution becomes applicable to it. The effect is that after inclu- 
sion of COFEPOSA in the 9th Schedule any action taken under it cannot be challanged 
on the ground of infringement of fundamental rights. There j js, therefore, no justifica- 
tion for adjourning the original writ application sine die in vidw of the Proclamation of 
Emergency. It may be that an order of detention passed under COFEPOSA inspite of 
its inclusion in the 9th Schedule may be challanged on the ground that the conditions 
laid down in the Act have not been complied with or on grounds of malafides. So far 
as the present case is concerned, that aspect of the matter had not arisen for considera- 
tion inasmuch as no order of detention had yet been made. From this point of view 
also the-order of injunction dated 6.1.75 cannot be sustained, 


* ‘Case referred to: 


(1) Daya Sankar Kapoor vy. Union of India, 1975 Cr. LJ 1326 
Noni Coomar Chakraborty, Somendra Chandra Bose and 
Malay Kumar Basu Gah see for the petitioners 
Soumen Kumar Ghose sate l '... for the opposite party 


The judgment of the Court was as follows :— 


Mitra, C.J. Tbe Union of India and two other appellants have 
preferred an appeal against a judgment delivered by Mr. Justice Banerjee 
on the 24th November, 1975, adjourning the hearing of an application 
under Article 226 of the Constitution sine die on the ground of Proclama- 
tion of Emergency. This is Appeal No. FMAT 3261 of 1975. In this 
appeal the Union of India has made an interlocutory application pray- 
ing that the order of Mr. Justice Banerjee be stayed and an earlier order 
of Mr. Justice Janah made on the 6th January, 1975 be vacated. 


. 2, On the 7th May, 1971 the Maintenance of Internal Security Act 
(Act,26 of 1971), hereinafter called ‘MISA, came into force. There 
was a Proclamation of Emergency under Article 352 of the Constitution by 
the President of India on December 3, 1971. By Amendment Ordinance 
No. 11 of 1974 promulgated on the 17 September, 1974, smuggling ac- 
tivities were included in the list of prejudicial acts envisaged by MISA. 
A Presidential Order was passed under Article 359 on the 16th Novem- 
ber, 1974, suspending for six months the right to move any Court as also 
all proceedings: pending in any Court with respect to orders of detention 
made or to be made under MISA’ for enforcement of rights conferred by 
Articles 14, 21 and clauses (4), (5), (6) and (7) of Article 22, 

3. On December 19, 1974, the Conservation of Foreign Exchange 
and Prevention of Smuggling Activities Act 1974, (hereinafter called 
‘COFEPOSA’) came into force. There was another Presidential Order under 
Article 259 almost on the same terms relaling to ‘COFEPOSA’. The order 
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was originally for a period of six months but was later extended on 
the 20th June, 1975 to 12 months. 


4: On 19/20 April 1973, before the amendment of MISA and be- 
fore the coming into operation of ‘COFEPOSA’ searches and seizures were 
conducted in the premises of one Tilu Das and a steel trunk was seized. 
This steel trunk contained 797 pieces of smuggled wrist watches valued - 
at Rs. 1.60 lacs including certain incriminating documents. The docu- 
ments were examined by Hand Writing Experts whose opinion was that 
the respondent Dhirubhai Gokuldas Vora was involved in the act of smu- 
geling. 7 4 _ * ae r 

5. On January 10, 1974, there was: an adjudication order by the 
Customs Authorities confiscating the wrist watches and a penalty of Rs. 
25,000/- was imposed on Vora. On the 21st October 1974, an order of 
detention under ‘MISA’ was passed against Vora. The order could not 
be served on him as he was absconding. It is’ common case that this 
order of detention is no longer in force particularly in view of the subs- 
equent enactment of COFEPOSA. | 


6. On 6th January, 1975, on an application under Article 226 of 
the Constitution, Mr. Justice Janah issued a Rule and ‘passed an interim 
order of injunction restraining the Union of India and other respondents, 
their agents and subordinates from arresting the petitioner, Vora, under 
COFEPOSA or under any other Preventive Detention Act. His Lordship 
however, -gave liberty to the respondents to apply for variation of or 
the vacating of the interim ordér upon notice to the petitioner Vora. In 
March, 1975, an application was made for vacating the interim order of 
‘Mr. Justice Janah. :While this application was pending, the President of 
India proclaimed Emergency under Article 352 on the 25th June, 1975, 
Two days thereafter, that is, on the 27th June, 1975, a Presidential Order 
under Article 359 was passed which is set out below : . | 

: “PUBLISHED IN THE GAZETTE OF INDIA EXTRAORDI- 
NARY’ PART II, SECTION 3, SUB SECTION (i). 
No. 11/16013/75-S&P/D. HI 
GOVERNMENT OF INDIA, MINISTRY OF HOME AFFAIRS 
rn i New Delhi, the 27th June, . 1975. 
i ORDER. i 
- G.S.R. 361(E). In exercise of the powers conferred by clause (1) o 
Article 359 of the Costitution the President hereby declares that the 
right of any person (including a foreigner) to move any court for the 
‘ enforcement of the rights conferred ‘by articles 14,21 and article 22 of the 
Constitution and all proceedings pending in any Court for the enforce- 
ment of the abovementioned rights shall remain suspended for the pe- 
riod during which the Proclamation of Emergency made under clause (1) 
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- Of article 352 of the Constitution on the 3rd December, 197] and on 
the 25th June, 1975 are both in force. 
This order shall extend to the whole of the territory of India ex- 
- , cept the State of Jammu and Kashmir. 
This order shall be in addition to and not in derogation of any or- 
der made before the date of this order under clause (1) article 359 
of the Constitution. 
Sd/-S. K. Khurana, 
Secretary. 

7. On the Ist rr 1975, certain amendments to “‘COFEPOSA’ 
were made which do not appear to be relevant for our ‘purposes’ On 
the 10th August, 1975, COFEPOSA’ was included in the 9th schedule by 
the Constitution: 39th Amendment Act of 1975. Thisis now Item No. 
104 in the 9th Schedule. 


8. Against this background Mr. Justice Banerjee seed His Lord- 
ship’s order of the 24th November, 1975, holding that in view of the Pre- 
sidential Order under Article 359 of the 27th June, 1975, the right to 
move the court for enforcement of fundamental right has been suspended 
and the entire application made by Vora would be adjourned sine die. The 
result is that the order of injunction granted by Mr. Justice Janah still rema- 
ins in force. The present appellants, namely, the Union of India and the 
Customs Authorities, are aggrieved by the order of Mr. Justice Banerjee. 

9, ‘Tt would be convenient at this stage to set out the prayers in 
the original petition of Vora. The prayers are as follows : | 

(a) a writ in the nature of Mandamus commanding the respondents 

to act and proceed in accordance with law and directing the respon- 
dents to rescind, recall, cancel and/or with-draw and/or revoke 
the Proclamation of Emergency in the year 1971 ‘under Article 352 of 


the Constitution of India. 


(b) a ‘writ in the nature of Mandamus or other appropriate writs 
or orders or directions commanding the respondent to act and proceed 
in accordance with law and to rescind, recall, cancel and/or 
withdraw the purported order of detention under the Conservation 
of. Foreign Exchange and Prevention of Smuggling Activities 
Act, 1974, against the petitioner passed by the respondents and to 
forbear from taking action under the provisions of the said Act 

| against your petitioner. ) 


(c) a writ in the nature of Certiorari calling upon the respon- 
dents to transmit -the entire records relating to the order of detention 
under the said Act or any other order passed by the Respondents 
under the said Act so that conscionable justice may be rendered by 

. setting aside and quashing the same. 


~~ 
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(d) A writin the nature of Prohibition prohibiting the respon- 
dents from giving any effect to the said order or orders. 

(e) a declaration that the Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act, 1974, is ultra vires or viola- 
tive of Articles 14, 19, 21 and 22 of the Constitution. 

(f) a declaration that the Proclamation of Emergency in the year 
1971 and its continuation is void and ultra vires the Constitution. 

(g) a declaration that the order dated 25th December, 1974 
issued by the President of India under Article 359 (1) of the Constitu- 
tion of India is void and ultra vires and/or violative of Article 14 of 
the Constitution of India. 


(h) ‘a rule to issue in terms of prayers (a) (b) (c) (d) (e) (f) (e). 

(i) interim injunction restraining the respondents, their agents 

and sub-ordinates from arresting your petitioner under the Conser- 

vation of Foreign Exchange and Prevention of Smuggling Activities 
Act, 1974, or under any other Preventive Detention Act or orders. 

' (j) any other writ or writs, order or orders and/or direction or 


directions as may be deemed fit and proper. 
(k) cost of and incidental to this application. 


Mr. Justice Janah has passed an order of injunction in terms of 
clause (1) of the prayers. 


t 


10. We find from page 59 of the paperbook that Counsel appearing 
for the State Government before Mr. Justice Banerjee had categorically sta- 
ted that the State Government had not yet formed any opinion about the 
detention of the petitioner, Vora. It bas also been stated before us by Mr. 
Chakraborty, appearing for the appellants, that no order of detention und- 
er ‘COFEPOSA’ has yet been passed against the petitioner, Vora. In these 
circumstances, clause (b) of the prayers aforesaid made by Vora cannot be 
allowed. Since clause (b) of the prayers is not maintainable, the order of 
injunction passed in terms of clause (i) of the prayers is also beyond the 
scope of the application. 


11. So far as the other prayers are concerned, it is obvious that this 
Court has no jurisdiction to make: any of the orders asked for. The Court 
Cannot pass an order in terms of clause (a) rescinding, recalling or cancell- 
ing the Proclamation of Emergeacy in 1971. The Court cannot pass an 
order in terms of clause (c) because there is no order of detention at all. 
A Writ in the nature of Prohibition in terms of clause (d) cannot be 
issued in the absencé of any order or orders of detention. The Court 
cannot make a declaration in terms of clause (e) that the ‘COFEPOSA ıs 
ultra vires or violative of Articles 14, 19, 21 and 22 of the Constitution 
in view of its inclusion in the 9th Schedule. The Court cannot declare 
the Proclamation of Emergency in 1971 and its continuation void and 


a ' 
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ultra vires in terms of clause (f). On the ii ground clause (g) of the 
prayers has to be refused. 

12. The position, therefore, is s that in the context of the facts of the 
present case particularly i in view of the different enactments and Presiden- 
tial Orders referred to above, the entire application of Vora under Article 
226 of the Constitution is bound to fail. and no interim order in respect 
of that application could be passed by Mr. Justice Janah. 

13. -Mr. Ghose, appearing for Vora, contends that in an appeal 
against the order of Mr. Justice Banerjee made on the 24th November, 
1975, the appellants cannot ask for the variation or the vacating of the 
interim order of injunction of Mr. Justice Janah on the 6th January, 1975. 
He contends further that the interim order was communicated to the 
respondents on the 7th January, 1975. They did not prefer any appeal 
against the interim order within 30 days. The appeal became barred by 
limitation. Their application to Mr. Justice Banerjce for vacting the order 
‘was, therefore, not: maintainable. 

14. We have already said that Mr. Justice Janah by his Lordship’s 
‘order of the 6th January, 1975, gave liberty to the respondents to move 
the Court for having the order varied upon notice to the petitioner. Purs- 
uant to this liberty, the respondents made an application in_ March, 1975 
which was disposed of by Mr. Justice Banerjee. The contentions of Mr. 
Ghose, therefore, are of no substance. If this Court is not inclined to 
agree with the view of Mr. Justice Banerjee, this Court can not only set 
aside his Lordships judgment but also vacate the order of injunction passed 
by Mr. Justice Janah. 


15. Mr. Ghose contends further that the spell itself i is not mainta- 
inable, because Mr. Justice Banerjee has merely adjourned the application 
sine die. In our view, the effect of Mr. Justice Banerjee’s order is indefi- 
nite suspension of the application for vacating the interim order. It is 
in the nature of a. final order and as such the order is appealable. 
Moreover, Mr. Justice Banerjee upon-consideration of the rival contentions 
of the parties on the relevant Articles of the Constitution as well as on 
the relevant. Statutes and Notifications had come to the conclusion on 
merits that the application should be adjourned sine die. This is a 

decision on merits which, in our opinion, is appealable. 

16 The,next contention of Mr. Ghose is that in the original appli- 
cation under Article 226 of the Constitution, namely, Civil Revision 
Case No. 14(W) of 1975, there were six respondents, namely, (1) the Union 
of India, (2) the State of West Bengal, (3) Secretary, ‘Home’ (Special) 
Department, Government of West “Bengal, (4) Commissioner of Police, 
eae (5) Collector of Customs, and (6) Collector of Central Excise 

Customs. Mr. Justice Janah passed the order of injunction against 
al the respondents. But the appellants before us are only three, namely, 
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(1) the Union of India, (2) the Collector of Customs, and (3) the Collec- 
tor of Central Excise and Customs. Mr. Ghose says that if we vacate the 
order of injunction which the petitioner Vora obtained from Mr. Justice 
Janah it can be vacated only with respect to the three appellants but it 
would continue as against the other parties referred to above. Reliance 
is placed on Article 928 at page 438 in Halsbury’s Laws of England, 
Third Edition, Volume 21. The Article says : 

“Where an injunction bas been granted against two or more per- 
sons, and one of them applied to discharge it, the order will be made 
only as to the party applying” 

Reliance is also placed on Woodroffe’s “The Law relating to Injunction 
Fifth Edition, at page 148. The learned author observes: 

“Upon a motion being made to dissolve an Injunction the Court 
will either absolutely dissolve it or continue it to the hearing, according 
to the merits of the case as shown by the pleadings and evidence. 
But each of the parties restranied must move to dissolve and the Inju- 
nction will not be dissolved as to those not moving.” 


17. In our judgment these principles do not apply to the instant case. 
Here we are dissolving the injunction on the ground that the petitioner, 
Vora had no cause of action at all and was not entitled to any of the rel- 
efs he had prayed for in the petition. In these circumstances, there is 
no question of continuance of the order of injunction against parties who 
have not applied for having it vacated. ie 

18. There is one other aspect of the matter which we have to advert 
to in view of the arguments advanced before us. Article 359 (1) of the 
Constitution provides : . 

“Where a Proclamation of Emergency is in operation, the Presi- 
dent may by order declare that the right to move any court for the 
enforcement of such ofthe rights conferred by Part III as may be 
mentioned in the order and all proceedings pending in any court for 
the enforcement of the rights so mentioned shall remain suspended 
for the period during which the Proclamation is in force or for such 
shorter period as may be specified in the order.” : 


19. Inthe instant case there was Proclamation of Emergency by 
the President on the 25th June, 1975. Two days thereafter, on June 27, 
1975, the President by an order made under clause (1) of Article 359 
declared that the right of any person (including a foreigner) to ‘move any 
court for the enforcement of the rights conferred by Articles 14, 21 
and 22 of the Constitution and all proceedings pending in any Court for 
the enforcement of the above-mentioned rights shall remain suspended for 
the period during which the Proclamation of Emergency made under 
clause (1) of Article 352 of the Constitution on the 3rd December, 1971 
and on the 25th June, 1975 are both in force. 
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20. It isin view of this order of the President of India dated the 
27th June, 1975, that Mr. Justice Banerjee has adjourned the application 
sine die. . 

21. We have already said that the COFEPOSA was included in 
the 9th Schedule by a Constitutional amendment which came into force 
on the 10th August, 1975. The moment it goes into the 9th Schedule, 
Article 3IB of the Constitution becomes applicable to it. Article 31B in 
Part III of the Constitution prescribes : 

“Without prejudice to the generality of the provisions contained 
in article 31A, none of the Acts and Regulations specified in the 
Ninth Schedule nor any of the provisions thereof shall be deemed to be 
void, or ever to have become void, on the ground that such Act, Regu- 
lation or provision is inconsistent with, or takes away or abridges any 
of the rights.conferred by, any provisions of this Part, and notwithsta- 
nding any judgment, decree or order of any court or tribunal to the 
contrary, each of the said Acts and Regulations shall, subject to the 


power of any competent Legislature to repeal or amend it. continue in 
force.” ' 


22. The effect, therefore, is that after inclusion of ‘COFEPOSA’ 
in the Ninth Sehedule any action taken under it cannot be challenged on 
the ground of infringement of fundamental rights. There is, therefore, 
no justification for adjourning the original application under Article 226 
sine die in view of the Proclamantion of Emergency. It maybe that an 
order of detention passed under ‘COFEPOSA’ inspite of its inclusion in 
Ninth Schedule may be challenged on the ground that the conditions 
laid down in the Act have not been complied with or on the ground of 
mala fides : (vide the judgment of the Delhi High Court in (1) Daya 
Shankar Kapoor v. Union of India and ors., 1975 Cri. L. I. 1326 at page 
1382, paragraph 13). This aspect of the matter does not arise for our 
consideration or decision in this case, inasmuch as in the present case there 
is yet no order of detention at all. From this point of view as well the 
order of injunction passed on the 6th January, 1975, cannot be 
sustained. 

23. For all the reasons aforesaid, this application is allowed, The 
order of Mr. Justice Banerjee dated the 24th November, 1975 is stayed, 
The order of Mr. Justice Janah dated the 6th January, 1975, granting an 
interim injunction is also vacated. 

There will be no order as to costs. 

Datta J : I agree 
N.CS. 


tt EE ee 


a 


156 Anand Silk Stores v. Hastings Mills Ltd. ~ [1976 (1) CLJ 


[CIVIL REVISIONAL JURISDICTION] 
Before Mr. Justice Chittatosh Mookerjee and Mr. Justice ` 
' Sachindra Kumar Bhattacharyya `! i 
_- ~ Decision : June 20, 1975 | a 
Anand Silk Stores ni aa .. |  Deft-Petitioner 
) i Versus t- d 
Hastings Mills Ltd. & Anr... ies ...PIff-opposite parties* 


Civil Procedure Code (Act V of 1908), secs. 22&23—Scope of—Tra- 
` nsfer of suit from Chinsura court to Delhi High Court—-Requirements of 
sec, 23 (3) to be fulfilled— Application of sec. 151—Balance of convenience— 
Test to be applied— Suppression of material facts in petitlon— Effect thereof. 

Anand Silk Stores filed eight revisional applications under Sections 22 and 23 of - 
the Civil Procedure Code, inter alia, praying that the eight Money Suits brought by 
Hastings Mills Ltd., the plaintiff against it and others-as defendants in the second court 

of’ the subordinate Judge at Chinsuru, be transferred to ‘the High: Court at Delhi for 
trial. It is alleged that such transfers are necessary in the interests of justice and for 
balance of convinience. 

HELD: It is not in dispute that - these transfer revisional ‘applications do not 
come within the purview of sub-sections (1) and (2) of section 23 of the Code, It also 

appears that these applications also do not fulfil the requirements of sub-section (3) of 
‘Sec. 23, The petitioner’s suit is not a suit pending in any court subordinate to the High 
.Court at Delhi but the same is pending in the Original Side of the Delhi High Court. 

Therefore, the present applications for transfer of the several suits pending in the Chin- 
“sura court to the Original Side of the Delhi High Court are not maintainable under 
section 23(3) of the Code. 

An allegation that the balance of convenience would be in favour of trial of the 

suits in the Orginal Side of thé Delhi High Court is nota sufficient ground for over- 
' riding the principle that when a suit can be brought in more than one court the plaintiff 
as domines lites has the right to choose in which particular court be would institute his 
suit, 

The mere fact that a part of the oral and documentary sade which the petiti- 
oner may adduce in the suits in question would be available in Delhi and in the neigh- 
bouriug States is not sufficient for holding that in the interest of justice, suits already 
filed in the Chinsura court should be transferred in the Delhi High Court. It might be 
more convinient to the petitioner if these suits are tried at Delhi rather than at the Chin- 
sura court but from that it does not follow that the balance of convenience is in 
favour of transferring these suits to the Delhi Court. 


Cases referred to-: 


(1) Hyat Mahomed y. S. K. Mannu, AIR 1927. Cal. 290 

(2) Lachmi Narayan Jute Manufacturing Co. y. Dwip ' | Narayan Singh, 
i AIR 1956 Cal 65 | 

(3) (Raja Yuvaraj) Dutta Singh v. Tejdatt Singh, AIR 1934 All 14 

(4) R.M.V.R.M. Ramaswamy Chettyar vy. V. T, Chettyar, AIR ` 1934 - 

Rangoon 265 (F.B.) 
(5). Ramanathan Chetty -v. Ramanathan Chetty, AIR 1923 Rangoon 22 
(6) Manindra Chandra Nandi y. Lalmohan Roy, AIR 1929 Cal 358 ` 
*Civil Rule no. 1305 (12) of 1975, 


- 


- 
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(7) Umatul Mehdi v. Kulsoom, (1909) 10 CLJ 208 
(8) The General Council of the Charch of India y. Niranjan Ghosh, 
(1971) 75 CWN 489 
: (9) Firm Babulal Girdharilal v. Seth Katumal, AIR 1941 All 27 
J. N. Roy, Somnath Chatterjee, A. N. Mukherjee and 
S. P. Manna _... for the petitioner 
A. C. Bhabra, B. K. Bachawat, L, K. Poddar and R. P. Mitra 
ie for the opposite party no. 1 
The judgment of the Court was as follows :— 
Mookerjee J. Messrs. Anand Silk Stores filed these applications 
under sections 22 and 23 of the Civil Procedure Code, inter alia, praying 
that the eight Money Suits brought by Messrs. Hastings Mills Ltd. 
the opposite party No. l against it and others as defendants in the 
Second Court of the Subordinate Judge, Chinsurah be transferred to the 
High Court at Delhi for trial. K 
~ 2. Messrs, Hastings Mills Ltd., the opposite party No. 1 has insti- 
tuted tħese money suits against the petitioner and the defendant opposite 
parties inter alia, on the allegation that Messrs. Anand Silk Stores 


„at material times had acted as the Sole Selling Agent of synthetic fabrics, 


cloth and fabrics manufactured by it at its mill situated at Konnagar for 


‘the States of Punjab, Himachal Pradesh, Haryana, Jammu and Kashmir 


and of Delhi on certain terms and conditions. According to the plain- 
tiffs the said agreement was entered into at 14, Netaji Subhas Road, 
Calcutta. Pursuant to and in terms of the said agreement, the defendant 
No. 1 (the present petitioner) had obtained orders from the defendant No. 


- 2(opposite party No. 2) for purchase of the plaintiff’s products and the 
-defendant No. 1 had booked or placed orders in writing on the terms 
„Set outin paragraph 4 of the plaint. The plaintiff further claimed that 


from time to.time it had submitted bills to the defendant No. 1, who 
from time to time paid diverse sums of money and had returned certain 


_ quantities of plaintiff’s products. According to the plaintiff, after giving 


credit for the same, the sums of money mentioned in the respective 
plaints of these suits had become due and payable by the defendants to 


. the plaintiff. The plaintiff also claimed interest on the basis of the alleged 


agreement on the said alleged outstanding amount. In the alternative, 
_the plaintiff claimed the sums mentioned in the respective plaints as 
' compensation for the alleged benefits enjoyed by the defendants from 
. the goods delivered by the plaintiff to the defendant No. 1. According to 
“the plaintiff the cause of action arose at Konnagar within the jurisdiction 
_ of the Subordinate Judge’s Court, Chinsurah. 

3. The petitioner has now filed written statements in these suits 
inter alia, denying the claim made by the plaintiff i in the aforesaid suit 
filed in the 2nd Court of the Subordinate Judge at Chinsurah. Subse- 
quently on March 13, 1965 the petitioner has. instituted a suit against 
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Messrs, Hastings Mills Limited. the opposite party No. lin the High 
Court at Delhi. The purchasers have been made proforma defendants in 
the said suit. In the Delhi suit the petitioner has inter alia prayed that 
Messrs. Hastings Mills Limited be required and directed to render 
full and detailed accounts of the transactions entered into by it 
with different parties in connection with sale of their products. It 
has also prayed that the defendant No. 1 Mill be directed to produce all 
books of accounts, papers, vouchers, contracts, etc.. A prayer for 
appointment of a Commissioner for taking account between the parties 
has been also made in the plaint of the said suit filed by the present 
petitioner in the High Court at Delhi. A copy of the said plaint has 
been made Annexure ‘B’ to the petition filed by it in this Court. 

4. The petitioner contends that the aforesaid eight suits filed by 
the opposite party No. 1 in the 2nd Court of the Subordinate Judge at 
Chinsurah should be transferred to the High Court at Delhi on the 
‘grounds that such transfer is necessary in the interests of justice and for 
balance of convenience. 

5. Section 23 of the Code of Civil Procedure specifics to what 
Court an application under Section 22 of Code shall lie. Mulla on the 
Code of Civil Procedure, Volume 1, 13th Edition at page 163 has 
stated - 

“Sections 22 and 23 are complimantary to each other. While Section 
22 confers a power on the defendant to apply for transfer subject to the 
conditions mentioned therein, Section 23 specifies the Court to which 
an application should be made”. 

6. Itis not disputed by the petitioner that the present transfer 
applications do not come within the scope of sub-sections (1) and (2) of 
Section 23. In our view, the present applications of the petitioner also 
do not fulfil the requirements of the sub-section (3) of Section 23 upon 
which the learned Advocate for the petitioner has relied. The suit 
brought by the present petitioner is not pending in any Court subordi- 
nate to the High Court at Delhi but the same is pending before a inei 
Judge of the Original Side of the High Court at Delhi. 

ı 7. Rankin, C.J. and C. C. Ghose, J. in (1) Hyat Mahomed and 
others, v. Shaikh Mannu and others, AIR 1927 Cal 290 dismissed an 
application for transfer to the Court of Subordinate Judge of Arrah 
of a suit filed in the Original Side of this Court for setting aside a decree 
passed by the said Subordinate Judge of Arrah. The learned Judges held 
that section 23 of the Code of Civil Procedurė did not govern the case, 
so as to make the Division Bench of this Court a proper forum to which 
such application could be made. Their Lordships declined to bold that 
a Judge of the Original Side was a Court subordinate to High Court. 
“He is the High Court and, in my judgment, we would be going contrary 
to authorities and upsetting well settled principles if we entertained the 
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present application”. This Division Bench decision is binding upon us 
and also we respectfully agree with the proposition of law laid down 
in the said decision. Therefore, the present application for transfer of the 
suits brought by Messrs. Hastings Mills Ltd. in the 2nd Court of Sub- 
ordinate Judge, Chinsurah to the Original Side of the Delhi High Court 
is not maintainable under Section 23(3) of the Code. 

8. The decision of Das Gupta, J. (as he then was) and Guha, J. 
in (2) Lachmi Narayan Jute Manufacturing Co.v. Dwip Narayan Singh, 
AIR 1956 Cal 65 which was cited by Mr. Roy, learned Advocate for the 
petitioner is clearly distinguishable. The learned Judges allowed an 
application for transfer of a money suit pending in the 2nd Court of 
Subordinate Judge, Hooghly to the Original Side of this Court in exercise 
of the powers of this Court under Section 24 of the Code. Their Lord- 
ships at page 66 of the reports observed that the money suits be withdrawn 
therefrom and tried in the Original Side of this Court. Clearly, they 
were making the said order in terms of clause (b) (i) of sub-section (I) 
of Section 24 of the Code. Their Lordships in Lachmi Narayan Jute 
Manufacturing Co. v. Dwip Narayan. Singh (supra) did not lay down 
either expressly or by implication that the Original Side of this Court was 
subordinate to the Division Bench on its appellate side for the purposes 
of Section 24 of the Code of Civil Procedure, and the point did not 
arise for decision in the said case. 

9. The learned Advocate for the petitioner has next contended 
that this Court in exercise of its inherent powers under section 151 of 
the Code should transfer the suits pending in the 2nd Court of the Sub- 
ordinate Judge, Chinsurah to the Original Side of the High Court of 
Delhi. In this connection he relied upon the observations of Nima- 
tullah and Rachhpal Singh, JJ. in (3) (Raja Yuvaraj) Dutta Singh v. 
Tejdatt Singh and others, AIR 1934 Allahabad 14. The learned Judges 
in the said case had distinguished the above decision of this Court in (1) 
Hyat Mohomed and others v. Shaikh Mannu and others (Supra). Needless 
to say in view of the binding nature of the said precedent we are bound 
to follow the decision of Rankin, C. J. and C.C. Ghose, J, in (1) Hyat 
Mahomed and others y. Shaikh Mannu and others (Supra) in preference to 
the contrary view, if any, expressed by the said Division Bench in the 
Allahabad High Court at Page 16 of AIR 1934 Allahabad 14. The said 
Division Bench in (Raja Yuvaraj) Dutta Singh’s case (supra) ultimately 
relied upon the provisions of Section 151 of the Code of Civil Procedure 
for passing an order that the proceedings in a suit before the Subordinate 
Judge, Aligarh be stayed with liberty to the plaintiff of the said suit to 
apply for the return of the plaint with a view to presenting it before the 
Chief Court of Oudh, where another suit between the same parties was pen- 
ding. The learned Judges made the above orders because they were of the 
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view that the plaintiff of the Aligarh suit had chosen the said forum in utter 
disregard of the convenience of both parties, for some ulterior object, and 
in abuse of his position as dominus litis. Mr. Roy, learned Advocate for 
the petitioner has himself drawn our attention to the Full Bench decision of 
the Rangoon High Court in (4) R.M V.R.M. Ramaswamy Chettyar y. V.T. 
Chettyar (Firm) and another, AIR 1934 Rangoon 265 which -overruled the 
earlier Division- Bench decision of Rangoon High Court in (5) Ramanathan ` 
Chetty v. Ramanathan Chetty, AIR 1923 Rang 22 which was.rcferred at page 
16, righthaid column of AIR 1934 Allahabad 14. The learned Judges of the 
said Full Bench of Rangoon High Court held that it was.true that Section 
23 did not prescribe the Court to which an application for transfer under 
Section 22 should be made in a case filed in the High Court which might 
have been filed in another High Court or in a Court subordinate to such 
other High Court, still the High Court for the ends of justice may transfer 
the case to another Court where another suit was pending g. The Ful! Bench 
further held that such application should be made in the Original Side of 
the High Court: The Judges of the Full Bench of Rangoon High Court © 
did not agree with the observations of Rankin, C.J. and Bucklana, J. in 
(6) Manindra Chandra Nandy v. Lalmohun Roy and others, AIR 1929 -Cal. 
358. In Manindra'Chandra Nandy v. Lal Mohun Roy and others (Supra) 
at page 364 right hand column of -the reports, the Division, Bench had 
observed that Sections 22 and 23 did not seem to take effect upon the 
original jurisdiction because Section 23 in pointing out. the Courts that 
were to exercise the powers given by Section 22 spoke of Courts subordi- 
-nate to the High Courts and the High Court on the Original ‘Side did not 
seem to be brought effectively within Section 23. 

10. The petitioner has neither pleaded nor has established before 
us that Messrs. Hastings Mills Limited with any ultérior motive has brou- 
ght the-above money suits against it and other defendants in the 2nd Co- 
urt of the Subordinate Judge, Chinsurah in abuse of process ‘of law or that 
the said suits are harassing and vexatious. We are also not convinced that 
the transfer of these suits to the. High Court at Delhi would be’ for ends of 
justice. Accordingly; in this case it is not necessary for us to finally decide 
whether independently of the provisions of Sections 22 and 23 of the Code 
the High Court possesses any power to transfer a suit pending i in a Court 
subordinate to it orjin its Original Side for trial ` toa different High Coutt. 
Mr. Bhabra, learned Advocate appearing on behalf of the opposite party 
No.. 1 has drawn our attention to-the averments in the ‘different paragraphs 
of the plaints of these suits. According to him the suits are in substance 
for recovery of price of goods sold and delivered by thé plaintiffs within 
the jurisdiction of the 2nd Court of Subordinate J udge; Chinsurah. - The 

plaintiff i in its plaints has averred that the appointment of the petitioner 
as its sole Selling Agent was allegdly made within the jurisdiction of the 
said Court. The goods manufactured in the mill of the plaintiff opposite 
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party No. 1 situated at Konnagar were despatched from a place within 
the jurisdiction of the Court in pursuance of the orders placed with the 
plaintiffs. According to the plaintiffs bills were issued from the plainti- 
fP’s mill at Konnagar and the defendant was liable to pay the sum by it 
within the jurisdication of the said Court. Thus, according to the plai- 


ntiffs opposite parties the causes of action for these suits arose within the 
Jurisdiction of the aforesaid Court. 


11. Mr. Roy, learned Advocate for the petitioner, submitted before 
us that for. the purpose of these applications under section 22 read with 
Section 23 of the Code the petitioner does not dispute the territorial 
Jurisdiction of the learned Subordinate Judge, 2ad Court, Chinsurah to 
try these suits brought by Messrs. Hastings Mills Limited against the 
petitioner and others. But the petitioner in its written statements filed 
in the Court below has disputed that ‘any part of cause of action arose 
within the jurisdiction of the 2nd Court-of Subordinate Judge, Hooghly, 
or that the said Court has any jurisdiction to try the uit. 

12. In our view, the mere allegation that the balance of convenience 
was in favour of trial of the suits in Original Side of the Delhi High Court 
is not a sufficient reason for over riding the principle that when a suit 
can be brought in more than one- Court the plaintiff as dominus litis has 
a right to choose in which particular Court it would institute the said suit. 


13. Mr. Roy, learned Advocate for the petitioner himself at one 
statge submitted that the balance of convenience must be so overwhelming 
as to override the plaintiff’s choice in the matter. Mr. Roy in his fairness 
submitted that in view of the averments made in the plaints he was unable 
to put his clients’ case so high asto claim that the institution of these 
suits in the 2nd Court of Subordinate Judge, Chinsurah was an abuse of 
process. . 


14. Sir Ashutosh Mookerje, in (7) Umatul Mehdi v. Kulsoom, (1909) 
10 CL) 208 at page 211 had observed : 7 

“There can be no dispute also that no order for transfer ought to be 
made unless we are satisfied that such an order is absolutely necessary 
in the interest of justice. Wedo not suggest that our judicial dis- 
cretion can be fattered by any hard and fast rule but the object which 
we have to keepin view is to determine where the balance of con- 
venience lies. The jurisdiction of a superior Court to transfer a suit 
from one Subordinate Court to another ought to be, in the words of ' 
Lord Justice Callon in Mchendry v. Lewis (1882) 22 Ch. D 397, exer- 
cised with extreme caution. The choice of forum given to a plaintiff 
by the Legislature ought not to be lightly interfered with, and the 
Court will not transfer a suit properly laid, except upon proof 
of special circumstances. A well-recognised ground exists where the 
convenience of necessary witnesses and the ends of justice will be 
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Promoted by the transfer; but the ground alleged must be clearly 
established”. | | | T eg 

15. The mere fact that a part of thé oral and! documentary evi- 
dence which the petitioner might adduce in these suits would be available: 
at Delhi and in the neighbouring States would not be a! sufficient ground 
for holding that in the interest of justice suits already filed in the: 2nd 
Court of Subordinate Judge, Chinsurah should be transferred to the 
High Court at Delhi. We are not convinced that the balance of convenience 
is in favour of transferring the suits filed by the Opposite Party No. 
1. It might be more convenient to the petitioner if these suits brought 
by the opposite party no. 1 are tried by the High Court at Delhi. But 
it does not necessarily follow that the balance of convenience is in favour 
of transferring those suits to the said Court. After all in considering 
the balance of convenience the Court should weigh the substantial mis- 
chief which is likely to be caused if the petitioner's prayer for transfer is ref- 
used with that which is likely to be caused to the opposite party no. 1 if the 
petitioner’s said prayer is allowed. There are also no compelling or over 
- tiding circumstances for depriving the plaintiffs opposite-parties’ choice 
of forum for instituting the suits in question. We have, however, refrained 
from dealing in detail with the different materials which according to Mr. 
Roy would be relevant for proper disposal of these suits as the same 
might impede a fair trial of the suits. i 

16. There are other reasons why no order of transfer should be 
made as prayed for by the petitioner. The petitioner at the time of making 
these applications for transfer had suppressed that it had Previously made 
an application under Sections 10, 22 and Section 151 - read with Order 39 
Rules ! and 2 of the Code of Civil Procedure before the learned Single 
Judge in the High Court at Delhi praying that an adinterim injunction be 
issued restraining the, defendant No. 1 in the said suit (Messrs. Hastings 
Mills Limited) from proceeding with its money suits against itand others 
in the 2nd Court of Subordinate Judge, Chinsurah. It ‘had also prayed 
that the trial of these suits brought by present opposite party no. 1 be 
stayed till the disposal of the suit brought by the petitioner in the High 
Court at Delhi for rendition of accounts. 7 

17, On April 29, 1975, Prithvi Raj, J. dismissed. the said appli- 
cation of the petitioner, inter alia, observing : A 


. “The mere fact>that Chinsurah Court is situate at a long distance 
from’ Delhi or.that most of the witnesses are from Delhi, Punjab, Haryana, 
Jammu and Kashmir and Himachal Pradesh would not ‘by itself be 
sufficient ground to hold that the previous suit filed by the defendants are 
vexatious when the previous suits being instituted in a competent Court”, 


18. If we weré aware of this order passed by Prithyi Raj J. on May 
8, 1975 we might not have entertained these applications for transfer at 


l | 
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all. Thus, the petitioner is guilty of suppression, of the above material 
facts. — ~ : E ' 

19, Weare unable to give ‘any contenance to the submission of 
the learned Advocate for the petitioner that the transfer of these suits be 
made to the Delhi High Court to avoid any possibility of conflicting 
judgments. In this connection, the learned Advocate for the petitioner 
has relied upon the observations of Ramendra Mohan Datta, J. Io (8) 
the General Counsil-of the Church of India and another v. Niranjan Ghosh 
and others, 75 CWN 489 concerning a transfer of the suit pending in the 
City Civil Court at Calcutta to the Original -Side of this Court. In our 
view, the said decision has no manner of application because in the said 
case Ramendra Mohan Datta, J. was considering when a suit pending 
in a'Court subordinate to the High Court at Calcutta should be’ trans- 
ferred to the Original Side of the High Court. Therefore, on such con- 
sideration we cannot override the choice of the plaintiff to choose its 
forum for institution of its suits. Further, in case same matters are directly 
and substantially in issues in more than one suit there are ample provi- 
sions for „avoidance of conflicting and contradictory decisions. 


20. Mr. Bhabra, learned Advocate for the opposite party no. 1 
with some. force contended before us that when the petitioner in his 
written ‘statements filed in the suits pending in the 2nd Court of Sub- 
ordinate Judge, Chinsurah has challenged the territorial jurisdiction of- 
the said Court to entertain the suits, therefore, it cannot maintain these 
applications under Section 22 read with Section 23. Section 22 presup- 
poses that a suit which might be instituted in one of such Courts. The 
petitioner in his written statements has pleaded that the suits cannot be 
instituted in the 2nd Court of Subordinate, Judge, Chinsurah and the 
said Court has no territorial jurisdiction. Therefore, the petitioner can- 
not take a contractory stand and , urge that the requirements of Section 22 
have been fulfilled. 


21. In this connection Mr. Bhabra,. learned Advocate for the 
opposite party no. 1 relied upon the Division Bench decision of Allahabad. 
High Court in (9) Firm Babu Lal Girdharilal v. Seth Kotumal, AIR 1941 
Allahabad 27. - The said Division Bench of the Allahabad High Court 
held that an application under Section 23 (3) of the Code of Civil 
Procedure for transfer of the suits from the Munsif’s Court at Banaras to 
the Subordinate Judge’s Court at Dhanbad cannot be allowed in view 
of his plea of want of jurisdiction of Banaras Court. Since we are of the 
opinion that in the instant cases the requirements of the provisions of 
subsection (3) of Section 23 have not been fulfilled and further the transfer 
of these money suits to the Original Side of the High Court at Delhi 
was not necessary for the ends of justice, we need not say anything 
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further regarding the above submissions of the learned Advocate for 
the opposite party no. 1. 

22. Although the petitioner in the cause title of its applications 
filed in the Court had mentioned Section 24 of the Code the only prayer 
in this application was for ordering transfer of these money suits to the 
Original Side of the High Court at Delhi. Therefore, we are not called 
upon to decide whether for ends of justice these suits should be trans- 
ferred to any other Court subordinate to this High Court. 

Subject to these observations, we discharge these Rules. There 
will be no order as to costs. 

Bhattacharyya, J.: I agree. 


A. 8. G. 


[CIVIL REVISIONAL JURISDICTION} 
Before Mr. Justice Nirmal Chandra Mukherji and Mr. Justice 
Bankim Chandra Ray , 
Decision : January 22, 1976- 3 
Ramendra Nath Ganguly ` a et ... Petitioner 
Versus l 
Ashutosh Saha & ora. uy se opposite parties* 
Landlord and Tenani Rint- Snapensio of rent—Doctrine of—Room 
padiocked by Bailiff—Tenant being not in possession due tolact of landlord— 
Applicability of the doctrine of suspension of rent. 


The petitioner filed an ejectment suit in the City Civil Court, on the ground of default 
in payment of rent. The opposite parties entered appearance in the suit and filed two app- 
lications, one under section 17(2) and the other under section 17(A)(b) of the West Ben- 
gal Premises Tenancy Act 1956. The opposite parties contended .that the petitioner 
started a distress proceeding in the Court of Small Causés and in that proceeding the 
suit-room was padlocked through the bailiff of the Court. Accordibgly, for the period 
during which the disputed room remained locked, the petitioner would not be entitled 
to get any rent as the opposite parties during that period could not pousess the said 
room. The trial Court upheld that contention and heid that the opposite parties were 
entitled to get remission of rent for the said period. Being agarieved, the petitioner 
moved this Court obtained a Rule. 

HELD :' The room in question was locked through legal process in a legal 
proceeding started by the plaintiff because the defendant defaulted in making 
payments of rent. Itis true that at a subsequent stage the said distress proceeding was 
quashed but from that it cannot be said that the plaintiff started any: illegal proceeding. 
Inasmuch as the court below misdirected itself and erred in the exercise of its jurisdic. 
tion in not considering the fact that the padlocking of the disputed room was effected 
by operation of the process of Jaw, which was set in motion- because ofthe wilful 
baches and deliberate non-payment of rent by the defendants for which the plaintiff can 
neither be held responsible nor be made to suffer. 

This is not a case where the doctiine of suspension of rent is applicable and 


*Civil Revision Case no. 3041 of 1975 1 


t 
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that being so, the opposite parties are not entitled to any remission of rent as claimed. 
` Cases referred to ; 


(1) Susil Kumar Biswas v. Rajanikanta Chakrabatty, AIR 1927 Cal 737 
(2) Ram Lal Dutt. Sarkar v. Dhirendra Nath Roy, AIR 1943 PC 24: 
© FOIA 18 
(3) Surendranath Bibra y. Stephen Court Ltd., AIR 1960 Cal 346 
` (4) Surendranath Bibra y. Stephen Court Ltd., AIR 1966 SC 1361 
(5) WNilkantha Pati v. Kshitish Chandra Satpati, ILR (1952) 1 Cal 59: 
AIR 1951 Cal 338 
Bijttendra Mohan Mitra ss ae _ «for the petitioner 
No one : -ii for the opposite parties - 


~ 


The denent of the Court was as follows :— 


Mukherji J. : This Rule arises on an application under Article 227 of 
the Constitution of India and is directed against Order No. 40 dated the 
26th of July 1975 passed by Shri R.R. Banerjee, Judge, 6th Bench, City 
Civil Court, Calcutta in Ejectment Suit No. 1220 of 1973. 

2. The petitioner filed a suit for ejectment against the opposite 
parties on the ground of default in payment of rent. The opposite parties 
appeared in the suit and filed an application under Section 17 (2) and also 
another application under Section 17 (A) (b) of the West Bengal Premises 
Tenancy Act. 

3. The contention of the opposite parties amongst others was that 
the petitioner started a distress proceeding in the Court of Small Causes, 
Calcutta and in the said proceeding the suit-room was padlocked through 
the Bailiff of the Court. And that deing so, for the period during which 
the room was padlocked the petitioner is not entitled to get any rent as the 
opposite parties during that period could not possess the said room. The 
learned Judge upheld this contention of the opposite parties and held that 
as the room was keept under lock and key from 25th of February 1972 
to 19th of December 1974 the opposite parties were entitled tu get remiss- 
ion of rent for the said period. Being aggrieved by the aforesaid order 
the petitioner has come up in this Court. 

4. Mr. Biyitendra Mohan Mitra, learned Advogate appearing on 
behalf of the petitioner, contends that the Jower court was wrong to hold 
that the opposite parties were entitled to get remission of rent for the 
period during which the room in question remained locked. Mr. Mitra 
contends with all force that this is not acase where the doctrine of sus- 
pension of rent applies. Mr. Mitra referred to us the decisions reported in 
AIR 1927 Calcutta 737, (2) AIR 1943 Privy Council 24. Mr. Mitra very 
much relied on the observations in the case reported in (3) AIR 1960 
Calcutta 346, Surendranath Bibra v. Stephen Court Ltd) and in (4) AIR 
1966 Supreme Court 1361 (Surendranath Bibra v. Stephen Court Ltd). 
After discussing the principles regarding suspension of rent as laid down 
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in several cases their Lordships of the Supreme Court! held that “the 
doctrine of suspension of rent has no application in India in cases of 
failure of the landlord to give possession to the tenant ‘of a part of the 
demised premises”. Their Lordships further held that “whether the doct- 
rine has application to’ cases of eviction of the lessee by the lessor from 
a part of the property leased; we do not decide’. We only mention in 
passing that in a case reported in (5) Nilkantha Pati v. Kshitish Chandra | 
Satpati, (ILR (1952) 1 Cal 59:AIR 1951 Cal 338 ). Mookerjee and Labiri 
JJ, expressed the opinion that even in Ramlal Dutt’s case (2) 70 Ind. 
Appeal 18 there was a distinction drawn between cases ‘where the 
. lessor evicted the lessee from a part of the property eased and cases 
where the lessor failed to give part possession to the lessee of the 
demised premises and in the first class of cases, if the test of justice, 
equity and good conscience was stisfied, a Court may allow total 
suspension of rent”. | In the present case there was. or failure on the 
part of the landlord to give possession to the tenant ofa part of ‘the 
demised premises. It is also not the case that the landlord - evicted the 
tenant from the premises for a certain priod The facts‘of the- case as 
has been indicated earlier are rather peculiar. It is true that for a particu- 
lar period the tenant could not use the room but that was not due to 
any wrongful or tortuous act on the part of the plaintiff. The defendant 
defaulted in payment of rent and that being so, the plaintiff started-q legal 
proceeding in the Court of Small Causes, namely,a distress proceeding and, 
in the said proceeding in pursuance of the order for attachment passed: by 
the Court the suit room was locked by the Court Bailiff. Subsequently it tra- 
nspired that at a tims when the distress proceeding was started, the origiaal 
tenant was already dead and at the instance of the successors-l in-interest of 
the original tenant, the distress proceeding was quashed and the room was 
unlocked and the tenant got back possession of the room.) It is true that: 
for a considerable time-the opposite parties could not use the -room but- 
that was because of some process of law due to their own laches. The case 
reported in (3) AIR 1960 Cal 346 went up to the Supreme Courtand the 
decision of the Supreme Court has b2en reported in (4)- AIR 1966 Supreme’ 
Court 1361. There Lordships hae. laid down ‘The doctrine of suspen- 
sion of rent should not be regarded as a rule of justice, equity and good 
conscinece in India ‘in all circumstances, The doctrine cannot be justi- 
fied as a dependable: rule to be adhered to notwithstanding hard cases. On 
the one hand it does not seem equitable that when a tenant enjoyes a sub- 
stantial portion of the property of the landlord,leased to him, without much 
inconvenience, he should not pay any compensation for the use of the pro- 
perty, in other words he should enjoy a windfall. On the Other hand it 1s” 
unfair that if a tenant is not given possession of a substantial portion of 
the property, he should be asked to pay any compensation for the use 
of the property while he is taking appropriate measures for specific 
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performance of the contract. It will, depend on the circumstances’ of each 
case whether a tenant would be entitled to suspend payment of the rent 
or whether he should be, held liable to pay proportionate part 
of the rent. Where, therefore, the landlord has failed to give. possession 
_ Of one out of the three bed rooms of the demised premises, the tenant is 
- not entitled to suspend the payment of rent but he must pay a proportion- 
ate part of the rent.’ With regard to the question whether the tenant is 
liable to pay & proportionate part of the rent the decision of the Calcutta 
High Court was reversed by the Supreme Court. On going through the 
decision carefully we find that Their Lordships of the Supreme Court after 
elaborately discussing the principles regarning suspension of rent very clea- 
rly laid down that whether a tennant would be entitled to suspend payment 
of the rent or whether he should be held liable to pay proportionate part 
of the rent would depend on the circumstances of each case. The circum- 
. stances of the case in which the room was tocked have been stated earlier. 
There is no doubt that the room was locked through legal process and -that 
legal proceeding was started’ by the plaintiff as the defendant failed to: 
pay rent. It is true that subsequently the said distress proceeding was 
quashed but for that it cannot be said that the plaintiff started an illegal 
proceeding. We are of the opinion that the learned court below misdirec- 
ted itself and erred in the exercisc of its jurisdiction in not. taking into. 
consideration the fact that the padlocking of the disputed shop room was 
by operation of process of law which was set in motion because of the 
wilful laches and deliberate non-payment of rent by the defendants for 
which the plaintiff can neither be held responsible nor made to suffer. 

'  §, For the reasons stated above we hold that this is not a case 
where the doctrine of suspension of rent can be said to have applied 
and that being s0, the opposite parties are not entitled to remission 

of rent for the period from 25th of February 1972 to 19th December 1974. 


6. ` In the circumstances the application succeeds and the Rule is 
made absolute. -`The order passed by the learned is set aside. The learned 
Judge is directed to pass a fresh order in the light of the observations indi- 
cated above. - There will be no order for costs. 

Ray, J. [ agree. 

P.R. 
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[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Rabindra Nath Bhattacharyya 


Decision : January 28, 1976 
Niranjan Modak Ae ‘ae ase | Deft-Appellant 
l Versus 
Lakshmi Narayan Guin & Ors.... ...Plff-Respondents* 


Landlord and Tenant—West Bengal Premises Tenancy Act (XII of 
1956), secs. 2(h) & 13—Ejectment decree passed by trial court when the Act 
was not applicable in the disputed locality— Act was extended to the locality 
when the case was pending in appeal—Applicability of Act to instant 
appeal—Duty of appellate court—Question of remand for reconsideration— 
Interpretation of the word, ‘decree’ in sec. 2(h)—Jurisdiction of appellate 
court to take cognizance of subsequent events. 


As the tenant-defendant defaulted in payment of rent and as the plaintiffs requi- 
red the suit premises for reconstruction and for their own use, the plaintiffs filed an 
ejectment suit. The suit was decreed by the trial court and the said decree was affirmed. 
by the first appeal court: Thereafter the tenant preferred a second appeal to High Court. 
During the pendency of the appeal before the lower appellate court, the provisions of 
the West Bengal Premises Tenancy Act 1956 were extended to the area where the suit 
premises is situate. It was contended by the appellant that the trial court passed the dec- 
ree on the basis of the provisions of the Transfer of Property Act and the same should be 
set aside in the absence of any evidence on record to establish a case as required under 
the W.B. Premises Tenancy Act. On the otherhand, it was contended by the other side 
that as the provisions of the said Act had been extended to the area in question after 
the passing of the trial court’s decree there was no occassion for application of the said 
Act in the instant case, 


‘HELD: Although an ejectment decree has been passed by the trial court, the 
appellant can still be regarded as a tenant within the meaning of the definition section 
2 (h) of the West Bengal Premises Tenancy Act 1956 to get appropriate reliefs in the 
instant case because no final decree, unchallanged in any court, has been passed against 
him. The decree in question is under consideration and the Court is entitled to see whe- 


ther the tenant-defendant can get relief under the W. B. Premises Tenancy Act io the 
appeal under- consideration 

The appellate court below, in the circumstances ofthe case,’ ought to have set 
aside the decree passed by the trial court and dismissed the ejectment suit on the ground 
that for want of evidence and necessary materials, no case could be proved for eviction 
of the tenant-defendant under the provisions of the said Act as extonded to the suit 
property during the pendency of the appeal before it. 

So far as the present case is concerned, there can be no question of remanding 
the case for reconsideration. The “decree” mentioned in the definition clause (sec. 2(h) 
of 1956 Act) refers to the final decree other than the decree under challenge in a 
pending appeal. | | 


Cases referred to: 


(1) Lachmeswar Prosad Sukul y. Keshwar Lal Chowdhury, (1940) 73 
CLJ 51:(1940) F.C.R. 84 


*Second Appeal no. 1195 of 1970. 


~ 
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(2) K. C. >, Mukherjee y. Musanna TEA Kuer, (1935) 62 CLJ 419: 
` LER. 63 IÀ'47 : AIR 1936 PC. 49 T 
(3) G.T.M. Kotturuswami y. Setra Veeravva, AIR 1959 SC 577 
(4) S. B. K. Oil Mills v. Subhas Chandra, AIR 1961 SC 1596 
(5) M/s. Gojer Brothers (P) Ltd. y. Ratanlal Singh, AIR 1974 
‘ SC 1380- ; 
(6) Gobind Chandra Roy v. Gari Charan Kurmakar, (1887) ILR 15 
| Cal 94° - 
(7) Madhav Prosad v Gangaram, ILR 1968 (2) Cal 183 
+ (8) F. R. Varma y. Mohan Kumar Mukherjee, (1962 66 CWN 796 . 
Ranjit Kumar Banerjee and Abhijit Kumar Banerjee .. for the Appellant 
pee Nath Ghose, G. N. Chandra ana Dilip Kr. Banerjee 
: i .. for the Respondents 
The fod gmiene of the Court was as follows : — 


l This appeal is by the defendant Niranjan Modak who suffered a decree 
for ejettment in respect of the suit premises in the original ‘suit filed 
by the plaintiffs Lakshminarayan Guin and others the respondents before 
this Court. In the first appeal below Niranjan Modak was also unsucc- 
essful. 

2. Briefly stated the case of the plaintiffs is that they are the owners, 
of the suit property, a house and the defendant was a tenant under 
them in respect of the premises in question at a monthly rental of Rs: 100/- 
payable. according to Bengali Calendar month. - The defendant ‘did not pay 
any rent for the suit premises to the plaintiffs inspite of demand, More- 
over the’ plaintiffs required the premises for reconstruction of a new house 
on the land for their own use. As the defendant did not vacate the house 
inspite of service of notice to quit the suit was filed for recovery of khas 
possession and also for-urrears of rents. The defendant filed a written 
statement stating that there was no relationship of landlord and tenant 
as between him’ and the plaintiffs. The allegation about arrears 
of rent is false.- According to the defendant one Sishubala is the owner 
of the house-and the defendant is a tenant under her and he paid rents 
to the'said landlady." It has been further stated that the father of the 
plaintiffs obtained several deeds from. Sishubala by making misrepresenta- 
tion and by practising fraud. The trial court found that the case of the 
plaintiffs was proved and the defence case was not accepted. The ‘suit. 
was, therefore, decreed. In the first appeal taken by the defendant, it was 
held that the defendant was a tenant under the. plaintiffs and the appellate 
court below also agreed with the trial court to affirm the decree passed 
against the defendant. 

3. I bave heard Mr. Banerjee, the learned Advocate appearing on 
behalf of the appellant and Mr. Ghose for the respondents. 

4: The only point’ that has been urged by Mr. Banerjee on behalf 
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of the defendant-appellant is that the provisions of the West Bengal Pre- 
mises Tenancy-Act 1956, hereinafter referred to as the Act were extended 
during the pendency of the first appeal below to the area where the suit 
_ Premises. stands,'thé décree passed by’ the ‘trial court under the Transfer | 
' of Property -Act is liable to be set aside in the' absence of any evidence 
on’ record to-prove, any tasé as ‘fequired under the Act. Mr. Ghose’s 
contention on the other hand, is that as the provisions of the Act have 
been'extended to the suit properties after ‘the passing. of -the original 
decree against the defendant, there can be no occasion for application of 
the provisions of the-'Act ‘in the present ‘case. The learned Advocates 
“referred :to several decisions which I have discussed hereafter. PTB yn ie 

C 5. The original suit was filed on 12:6.67. The decree was passed 
by the trial.court against the defendant on 17.2.69. The appéllate court 
bélow dismissed. the appeal on 16:1.70 and -the present second appeal- was . 
presented on 25.3.70. Admittedly when the decree was passed by the trial 
court, the Act ‘was not extended to the’ area of the suit Property. The 
suit relates to a housé- which comes under the definition of ‘premises’. 
according to the’ Act. By Notification No. '18398-LR/41-29/69, the 
Government extended the Act to the area called Memari where lies the’ 
suit premises. -Both the Courts, below dealt with the case as one under 
the ‘Transfer of Property Act. “Regarding these facts there is no 
dispute. - 2 o es tee | So 
_ 6.” Mr. Ghose! at one stage made.. an -attempt to argue that ‘the 
records would show that decisions arrived at by both the courts below: 
ere made according.to the evidence as required under the provisions of. 
the Act. The record, however, reveals that Do notice was served upon 
the defendant under section 13 (6) of the Act and moreover, there is no 
evidence whatsoever. proviog any ground for ejectment of a tenant as 
mentioned in section 13 (1) of the Act and therefore, Mr. Ghose gave 
up that point. His main contention against the argument ‘of Mr. Banerjee 
is that ` when. the Act, was extended, during the pendency of the first- 
appeal, the objection taken by Mr. Banerjee will be futile as a decree - 
for eviction had already been passed by the trial court. Mr. Ghose 
wanted to say that in ‘the first appeal when the Act was extended the 
defendant could not be a tenant as defined under the provisions of the Act 
80 as to get any relief in the present case. Therefore, the’ first and- only 
question that arises for the decision is .whether the decree passed by the 
trial court against the defendant would be Set aside on the ground that 
` the Act camé'to be applicable to the suit premises during the pendency. 
of the first appeal and whether the dismissal of the appeal by the first 
appellate court shall be, in the second appeal, set at naught and the 
suit should be dismissed. Mr. Ghose has submitted that when the suit — 
was filed, it was to be governed by ‘the Transfer of Property Act. and 
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according to the provisions of.that Act the suit was ` decreed: The subse- 
quent extension of the Premises Tenancy Act will not: alter the position as 
it'was at the time of the institution of the suit. > , | ae 
7. Fhe first case referred ‘to ‘by Mr.. Banerjee is (1) Lachmeshwar 
Prosad Sukul & Ors. v. Keshwar Lal Chowdhury & Ors., decided by the 
Federal ‘Court and reported. in (1940) FCR 84. That was a suit by a 
mortgagee for recovery of money by sale of the mortgaged property. 
The suit was decreed. The amounts were borrowed partly to discharge 
antecedent debts and partly- to meet, future expenses. A compound 
interest was also allowed. There was an appeal to the High Court and 
‘there was cross'appeal. The claim for compound interest was disallowed 
in the High Court. There was a‘ deduction in the amount of decree also 
on the bonds. A contention was raised before ihe High Court based on 
section 11 of the Bihar Money Lenders Act which was enacted during the 
pendency of the appeal. The- High Court held that the gaid section was 
void’ and granted a certificate under the Constitution Act. An appeal 
was preferred to the Federal Court by the defendants. After the decision 
of the High Court in the matter, the Bihar Legislature enacted Act VII 
of 1939 taking certain precautions necessary to obviate the objections to 
the validity of the earlier Act. On the question whether the Court is to 
take into’ account the legislative changes since the decision under appeal, 
Gwyer, CJ. said: © --,' 
ee I desire to point out that the rule adopted by the ‘Supreme 
Court of the United States is the same as that which I, think 
commends itself to all three members of this Court, In Patterson 
y. State of Alabama, Hughes CJ said : “We have’ frequently 
held! that in the exercise of our appellate jurisdiction we have 
power not only to correct error in the judgment under review but 
- to make such disposition of the case as justice requires. And in 


-`> determining what the justice does requires, the Court is ‘bound to con- 


sider any change, either in fact or in law, which has suipervened since 
the judgement was entered”. This view of its powers was reaffirmed 
by the Court in a case decided as recently as March last ; Minnesoto v. 
National Tea Co. 
The same view will appear from the judgment of Vyradachariar, J. in his 
separate judgment. ` He says as follows : i 
As stated ‘in Shyamkant’s case, there is no reason to suppose that the 
. powers of this Court when acting as a Court of appeal are less exten- 
" sive than those of the High Courts when hearing an appeal; and it 
has been a principle of législation in British India at least from 1861 
-that a Court of appeal shall have the same powers and shall perform 
as nearly as may be the same duties as are conferred and imposed by 
- the Civil Procedure Code on Courts of original jurisdiction. 
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Further down in his judgment he says, l 
It is also on the theory of an appeal being in the nature ofa re- 
hearing that the courts in this country have in numerous cases recog- 
nised that in moulding the relief to be granted in case on appeal, - 
‘the court of appeal'is entitled to take into account even facts and 
events which have come into existènce after the decree appealed 
"against. 

8. Let us now consider the case of (2) K. C. Mukherjee v. Mt. Ram- 
Ratan Kuer & Others (AIR 1936 PC 49) referred to in the Federal Court 
case just considered. Here a suit was filed by the Official Receiver of 
the High Court at Calcutta against Ramratan Kuer on the ground that 
she had taken a transfer of a non-transferable occupancy holding by a 
deed dated 28.9.1916. The suit was filed on 30.6 1927. The trial court 
passed a decree for eviction of the defendant no. 1, Kuer. An appeal was 
taken to the High Court at Patna. It was held that after the date of the 
transfer, the right of the transferee was recognised by the plaintiff or his 
predecessors. An appeal was taken to the Privy Council by the Official 
Receiver. During the pendency of the appeal before the Board, the Bihar 
Tenancy Amendment Aot, 1934 was passed and the operation of the Act 
was started on 10.6.1935. Particularly Section 26(N) of the New Act was 
relevant in that case and according to this provision, every person claim- 
ing an interest as landlord in any holding or portion thereof shall. be: 
deemed to have given his consent to every transfer of such holding or 
portion by sale, exchange, giftor will made before the first day of 
January 1923 and incase of the transfer of the portion of a holding to 
have been accepted the distribution of the rent of the holding as stated 
in the instrument of transfer. If this new provision was applicable, then 
certainly, the suit would be dismissed, Inthe new Act there was no 
saving clause modifying the effect of section 26(N). On this poiat it has 
been held as follows - | l 


This is retrospective : the question is not whether general language 
shall be taken only in a prospective sense. The object of this section 
can only be to quiet titles which are more than ten years old, and to 
ensure that if during those ten years the transferee has not been 
ejected he shall have the right to remain on the land. Within this 
class the legislature has not though fit to discriminate against the 
tenants whose right is under challenge in a suit, a course which it may 
well have regarded as invidious or unnecessary. As substantive rights 
of landlords and their accrued causes of action were to be abrogated, 
respect for pending suit over old transfers cannot be assumed. 

9, The next case relied upon by Mr. Banerjee is (3) G. T. M. 
Kotturuswamiv. Setra Veeravva & Ors. reported in AIR 1959 SC 577. In 
this case also the principles referred to in the case of (1) Lachmeswar 
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Prosad Sukhul mentioned earlier has been reaffimed in the following 
bs of Imam, J: 
'*Tt-ig well settled that an “appellate court ‘is “entitled to take into 
consideration any “change i in. the law”. 


10.’ I now come to (4). S DB, K. Oil Mills \ v. ‘Subhas Chandra 
reported in AIR 1961 SC 1596. “In this case while a suit for eviction was 
. pending, a Notification was issued under section 6 of the Bombay Rents 
Hotels &-Lodging House Rates Control Act, 1947 applying Pt. II of 
the Actito the area where the suit property was situated and the tenant 
claimed protection under section 12 in Pt. II of the Act which deprived 
the landlord of the right of possession under cértain circumstances. The 
High Court held that section 12 was prospective in character and did 
not apply to pending suits or proceedings. - Tne Supreme Court on this 
point held as follows: z 


“But a Section may be prospective in some parts and retrospective 
in, other parts. While it is the ordinary ` rule that substantive rights 
should not be held to be taken dway except by express provision or 

_. clear implication, many Acts, ‘though prospective in form, have been 

given: retrospective operation, if the intention of the legislature is appa- 

' rent. This is more so, when acts are passed to protect the public against 

some evil or abuse. (See Crates on Statute Law, 5th Edn. p. 365), 

The sub-section says that a landlord shall not be entitled to the recovery 

of possession of any premises so long as the tenant pays or is ready 

and willing to pay the standard rent etc. and observes and performs 

the other conditions of the tenancy. In other words, no decree can 

be passed granting possession to the landlord, if the tenant falfila the 
_conditions above mertioned.”’ | 


In the same judgment it has been stated : 
l “The-point of time when the sub-section will operate is when the 
decree for récovery of possession would have to be passed. Thus, the 
language ofthe sub-section applies ¢qually to the suits pending when 
‘part Il comes into force and ‘those to be filed subsequently. The 
contention of the respondent that the operation of S. 12 (1) is limited 
_to suits filed after the Act comes into force in a particular area ‘cannot 
be accepted. The conclusion must follow that the present suit cannot 

be decreed in favour of the respondent. 
The question, therefore, arises whether the Court is to see from the lang- 
uage of the statute, what the intention of the legislature is and the ques- 
tion would be further whether the provision in question will be applicable 
in the-pending cases. It all depends upon: the construction ok statute and 

the language used. 

- 11. Now, let us consider the relevant section 13 of the West Bengal 
Premises Tenancy Act exten ded to Memdri during the pendency of the suit. 


~ 
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Section 13 (1) of the Act starts with the following words : : 


Notwiths'anding anything to the contrary in any other law,- no 
“order or decree for the recovery of possession of any premises shall be _ 
made by any court in favour of the landlord against a tenant except on 
-one or more of the following grounds.” 


There are several grounds for which the idndiord may evict the nani: AB 
the Act was not in force when the ‘suit was filed, thé landlord wanted to 
evict the tenant under the provisions of the Transfer of Property Act. Both ` 
the trial court and: the- first appellate. court below dealt with the case as 
one under the Transfer: of Property Act. According to the clear language 
of'section 13 (1) stated above, there can be no doubt whatsoever that 
inspite of any other law being .in force, no Court can pass ay order or 
decree for recovery of possession of the suit premises ‘evicting a tenant except 
on one or more of the grounds mentioned in sub-section (1) of section 13. 
If the Act is applicable at the time when the Court is to pass necessary Or- 
der or decree in the suit, the duty of the Court would be to see whether any 
ground mentioned in sub-section (1) of Section 13 has been proved by the- 
landlord for the eviction of the tenant and if there is no such ground, the 
Court shall not pass any order for eviction of the tenant. I have nọ 
doubt to hold that in’ view of the introduction or extension of this Act, 
the Court even in pending cases is to see whether any ordet or decree. for 
recovery of possession can be passed according to the provision of the 
Act. It does not matter whether the suit was-originally filed under a diff- 
erent statute. Thereis.no dispute that the suit premises, a house comes 
under the purview of the definition of “premises” under the Act. The 
submission of Mr. Banerjee is that the appellate court below ought to have 
set aside the decree for recovery òf possession passed by the trial court 
when the Act had already come into force in the locality and even if it 
was overlooked by the appellate court below, it is the duty of the Court 
in the second appeal to set aside the decree so that the Jandlord cannot 


get any decree for recovery of possession according to the provision of the 
Act. > = 


12.. Mr. Ghose, however ‘took his stand on one objection to the 
submission of Mr. Banerjee. His argument is that the decision in the case 

_ of (4) S.B.K. Oil Mills v. Subhas Chandra, reported in AIR 1961 SC 1596 is 
not applicable because the definition of the word ‘tenant’ under the W. B. 
Act is quite different from that under the Bombay Act. Mr. Ghose says that 
according to the definition of. “tenant” in-the West Bengal- Act, a person 
shall not be a tenant. against whom any decree or order for eviction has 
been made by a Court of competent jurisdiction. There is no doubt that in 
the Bombay Act a pérson suffering any decree or order for eviction has 
not been described as a tenant. In the present case the trial court passed a 
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decree for recovesy of- poSsession;: in: favour - of the badet against the 

tenant.: -W Hile -the appeal - preferred: “bythe tenant was pending before 
- the’ first appellate'court; ‘the: Act came-into 'force'to be applicable to the 
a. ‘Mr. Ghose contends: that whem the “Act became applicable, a 

decree for eviction had already -been passed against the tenant and, there- 

fore the appellant cannot be described as: tenant. when the appeal was 

pending.- Reading the definition’ of ‘tenani” ‘given in Section 2 (h) of the 
Act, we get that a person against “whom ‘any decree or order for eviction 

has been made. by a court of ‘competent jurisdiction is not described a3 

4 tenant. In . the’. instant “case, after “the — passing of the decree, 

the tenant ‘filed an appeal against that ` decree- and the appeal 

wash pending - before :thħe court for adjudication. Now, as soon 

as the 'decree-is appealed * against!’ it cannot be stated to be a decree 

. which is final, because with the filing of- ‘the’ appeal, the matter is reopened 

and the appeal is meant for rehearing of the dispute... The decree for 

eviction referred to'in the definition clause for ‘tenant is ‘meant to be- 
final ‘decree: passed by a court of competent jurisdiction. It does not and - 
cannot _imply; in my view, a decree under appeal.. If there is an appeal 

againat any decrée and’ if the’ decision: of the appellate court is to affirm the 

decree of the trial court we get a decree of the appellate court and the 

trial court decree merges in the appellate court decree. “Again if the ap- 

pellate.court sets aside the decrée of the'trial court, we also get the decree of 
the’ appéllate court nullifying the decree of the original court. When the 

-appeal was filed by the ‘tenant against-the decree of the trial court and it 

was pending before the appellate’court’below, it was the duty ofthe court 

below}. to see whether any decree could be passed’ for recovery of posses- 

sion ‘a8 against the tenant according to- the provisions of the Act then 

extended to the suit premises. It:cannot, therefore, be said that the 

_ tenant who preferred an ‘appeal-before the first appellate court or who 

has filed the present appeal is nota tenant under the Act. In fact the 

decree of the lower court, comes, under consideration before the.’ higher 

appellate: court and -it cannot be stated that any such decree has been 

finally „passed hy. any Court of competent jurisdiction. The decree men- 

tioned“ in: the. definition clause is a final . and different decree other 

than. the decree challenged in the pending appeal.” The appellant can 

certainly claim to be a tenant as defined under the Act to get the benefit 

of Section 13(1), of the Act. In this connection, we may refer.to the judg- 

‘ment of Varadachariar, J. already quoted above in “connection with (1) 
: Lachmeshwar’ Prosad Sukul v. Kiswarlal Chowdhury & Ors, where it has 
been clearly ‘stated that an appeal is in the nature ofa rehearing of the 
case. In the case of (5) Gojer Rrother (P) Lid v. Ratanlal Singh, reported 
in AIR 1974 sc 1380, the Supremé.- Court has held the following : 


In cases . where the decree of the trial -court is carried in appeal 


- a 
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after a contested hearing, the decree to be executed is the decree 
of the appellate court and not of the trial court. In Jowad Hussian V. 
Gendan Singh 53 Ind App 197—(ALR 1926 PC 93) the Privy Council 

_ while holding that-the limitation of three years within which an ap- 
plication for a final decree must be made runs from the: date of the 
decree of the appellate court,-\quoted with approval.the statement of 
law contained in the judgment of a learned Judge of the Allahabad 
High Court to the following effect : “When an appeal has been preferred, 

_ it is the decree of the Appellate Court which is the final decree in the 
cause.” Per Banerji, J. in Gajadhar Singh v. Kishan Jiwan Lal, ILR. 39 
All 641.(AIR 1917 All 163 (SB). The Privy Council also adopted the 
statement contained in a judgment of Tudball, J, to this effect : 
“When the Munsif passed the decree it was open to the plaintiff or 
the defendant to accept that decree or to appeal. If an appeal is 
preferred, the final decree is the decree of the Appellate. Court of final 
jurisdiction. When that decree is passed, it is that decree and only 
that which can be made final in the cause between the parties”. 
Thus, when the decree of the Court of first instance is confirmed by 
the High Court and the latter decree is confirmed by the Privy Council 
the decree capable of execution is the decree of the Privy Council.” 


13. Then again we have got the decision of our High Court in 
- the case of (6) Gobind Chunder Roy v. Guru Charan Kurmokar of the year. 
1887 reported in ILR XV Calcutta 94. This is a Division Bench decision. 
The relevant portion of the judgment is quoted below: - i 

“The proceedings in the Appellate Court were but a continuation of the 
‘proceedings in the suit, and although for atime there was a decree 
in favour of the present plaintiff’s predecessor-in-title, yet that was a 
decree which was open to appeal, and the decree having been appealed 
against, we ought to take it that the decree of the Appellate Court was 

the decree in the suit ..... 


14. In view of my discussions made above, I am- ofjthe view that 
although a decree has been passed by the trial court, the appellant can 
still be regarded as a tenant as defind under'section 2(h) of '!the ‘Act to 
get relief.in this case, because no final decree, unchallenged in any court 
has ‘been passed against him The decree in question is under conside- 
ration and the- court is entitled to see-whether the defendant-tenant can 
get any relief under the Act in the ‘appeal under consideration. ` Mr. 
Ghose relied upon a Division Bench decision of this court in the case of 
(7) Madhay Prosad v. Gangaram, reported in ILR 1968 (2) Calcutta 183. 
In that case the suit for ejectment was filed under the Transfer of Property 
Act. During the pendency of the trial, the West Bengal Premises „Tenancy 
Act was extended to that area. The suit was decreed by the trial court. The 
Subordinate Judge in the first appeal dismissed the appeal preferred 
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by the defendant. -There the Division Beach held that the special statute, 
namely, the West Bengal- Premises Tenancy Act would not govern that 
- pending suit: ‘Going through the. judgment I do not find any reference 
to any-decision of the Privy ‘Council, the Supreme’ Court or the Federal 
_Court onthe point as has been placed’ before me. There the case of (8) 
V. R. Verma v. Mohan Kumar Mukherjee, reported in 66 CWN 796 was 
mentioned.. This was“ the! Special -Bench decision” in connection 
with the notices under section 106 of the Transfer of Property Act and 
under section 13 of the West Bengal Act 12 of 1956. However, in view 
of the decisions of the Supreme Court, Federal Court and the Privy 
Council discussed in this judgment, -those two decisions referred to by 
Mr. Ghose do not appear to be, applicable in. the:case before me. Mr. 
Ghose’s contention, however, is that the appellant against whom there. is 
the decree of the trial court cannot be described as a tenant under the 
Act and, therefore, he cannot get any relief. He does not, however, 
challenge the decisions of the Supreme Court, Federa] Court or the Privy 
Council relied upon by Mr- Banerjee and, of course, he cannot., But, his 
only point seriously urged i is the distinction appearing in, the ‘definition 
of “tenant” i in the Acts of West Bengal and | Bombay. .:J cannot accept 
the contention of Mr. Ghose as put forward ` before this Court regarding 
the definition of tenant applicable i ia the present case: I have, therefore, 
no hesitation to - -hold_ that. the appellate court below ought. to have set 
aside the decree passed by the trial court and dismissed the suit on the 
ground that for want of evidence and. materials, no case could be proved 
for eviction of the defendant “under the proyision , of the Act extended to 
the suit property during the pendency of the first appeal. 

© 45. I was just thinking whether the matter should be sent back to 
the trial court giving an opportunity to the plaintiff to adduce evidence 
regarding the grounds for eviction. pleaded, but’ I fiad that no useful 
purpose would be served because according to the provision ofthe Act 
the plaintiff is required to serve one month’s notice under section 13(6) 
of the Act, but in the present case there was the notice for eviction 
giving time less thana month though more than 15 days. Mr. Ghose 
at-the very outset wanted to show that the provisions of the Act were 
complied! with but when the requirement of notice was not fulfilled by 
‘the plaintiff, Mr. -Ghose challenged the propriety of this Court to give any 
relief to the_ tenant “as a decree had already been passed by the trial 
court.’ There ‘can be no question of PEEN back of the case.for recon- 
sideration. tej 


‘16 No other sone of law as 5 Been raised, I find ‘that ‘the appii 
court’ below. ought to have set aside, the - decree of the trial court and 
dismissed’ the suit after the extension of the -Act to the local area.- 

' 17, [nthe result, the appeal is allowed. The judgments and the 
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decrees of the courts below are hereby sét aside and tbe suit stands 

ismissed. In the facts-and circumstances, -however, the parties will bear 
their own, costs throughout. 

18. There was an application dated 27.1.1 75 for taking a additional 
evidence under Order 41 Rale 27 C.P.C. , In view of the decision of this 
appeal,- the application requires no order. . 

AD. It is prayed on behalf of the Respondenti that leave may be 
granted for preferring Letters Patent appeal The prayer is refused. 


"P.R ie” w. m i 
[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Bimal Chandra Basak ` : 
< Decision: DERMEE 1975, 
Kamala Bala Sen & ors. ... E --- Petitioners 
=e T -Verses ` ar ee | l 
“State of West Bengal & ors. «ws ak _ Respondents* 


' West Bengal Land Development and Planning Act (Act 21 of 1948), 
sec.-4—Notification under—Step taken is being challenged— —Disputed land 


origimally requisitioned by Central Government under Defence of India’ 


Rules 1939—Requisition continued even after war under Requisitioniag and 
Acquisition of Immovable Property Act 1952—Orig nal purpose for requisi- 
tion having ceased to exist —Effect in law—High Court’s order for restora- 
tion of disputed property-Restoration not yet effected—Action taken by 
State Govt. for acquisition of disputed property under-W. B Act 21 of 1948 
—Whether such action by State Govt. is malafide—AIR 1966 Cal 348 
“distinguished. 


: Here is a case where certain land was requisitioned under the Defence of India 
Roles 1939 during the last world war. Even after the war, the said requisition con- 
tinued. Although the purpose for which. the property was requisitioned ceased to 
exist, the property was not released from requisition. Ona writ application the High 
Court directed the appropriate authority to restore possession of the property to its 
owners within a certain period. The said period was extended from time to time. 
Meanwhile the State Government issued a notification under Section 4(1) of the West 
Bengal Land Development and Planning Act 1948 as a priliminary step for acquisition 
of the said property fora specified, public purpose as mentioned in the 1848 Act. 
That notification was Challenged in a writ petition. Tho question that arose for consi- 
deration was whether the State Government had any power or jurisdiction to acquire 
such land under any Act unless actual possession of the land is restored to its owners 
by the Central Government. In ‘answer to that question, the Court, 


` HELD: Requisition of immovable property under and within the meaning of 


the Requisitioning and _Acquisition.of Immovable Property Act 1952 can be made by 


the Central Government anda corresponding duty is there for the release of the pro- - 


perty and for restoration of the same to the owner when the purpose for requisition 


*C. R, no. 6843 (w) of 1974 
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will cease to exist. By section 7 of the said Act the Central Government may 
acquire such. requisitioned property if there be any need- for it.” The State Government 
has also powers-to acquire immovable property under’ some’ other Acts‘ including the 
West Bengal Land Development ‘and Planing Act 1948; In otherwords-the State of 
West Bengal i is competent to acquire land, under the provisions of the 1948 Act even 
where the power to. acquire | the said- land has not been exercised by the Central 
Government under the ‘1952 Act. The fact that the Central Government has not 
chosen to exercise its powers of acquisition under any Act would not in any way pre- 
vent the State, Government from exercising its powers of acquisition Under some other 
Act. If the purpose of acquisition is a State purpose and not an union purpose, the 
State can acquire the land under any appropriate Act. When. the original purpose for 
which a particular immovable property was requisitioned under the 1952 Act, was not 
there, the Central Government is bound to restore the property under requisition to the 
owner in its original condition but that would not and cannot prevent the State Govern- 
ment from exercising its powers under the 1948 Act. It is also true that at one stage 
the High Court.on a writ application, directed the release of the instant requisitioned pr- 
operty in its original condition within a specified period and the said period was extended 
from time to time. But inspite of that order of the High Court, the State Government 
is not ‘legally prevented from exercising its powers for the purpose of acquiring the 
said property under the provisions of the 1948 Act. Therefore, the fact remains that 
although the property ‘in questidn has not been acqiiired by the Central Government 
in exercise of its powers under section 7 of the’ 1952 Act, the State Government is 
-not ‘prevented by that fact from exercising its powers under the provisions of the West 
Bengal Land Development and Planning Act 1948, for acquisition of the said property. 
In the context of the circumstances disclosed in the instant case, it does not 
appear that the action taken by the State Government in issuing the notification under. 
section 4(1) of the West Bengal Land Development and ee Act 1948 was malafide. 


. Case referred to: 


(1) wDhone Gopal Mukherjee & ors. v. Secretary, Land and Land Reye- 
l nue Department, Govt- of W. B., AIR 1966 Cal 348 


Noni Coomar Chakrabarti, Sakti Nath Mukherjee and a 
Madhusudan Banerjèe for the petitioner 
P. K Sen Gupta, G. P. and Kalyanmoy Ganguly sas ...for the State 


‘The judgment of the Court was as follows :— 


.. In .this application . under Article 226 of the Constitution of India 
the petitioners are challenging. the validity of a Notification dated 
25th September, 1974 passed in exercise of the powers conferred by 
sub-section (1) of Section 4 of the West Bengal Land Development and 
Planning Act,. 1948 (hereinafter referred to as the 1948 Act. ) 

2, The facts of this case’ may be shortly set out as follows :— 

The petitioners are stated to be the owners of plots of land apper- 
tenant to 21.81 acres of lands of Mouza Arakpur, P.S.. Jadavpur, District- 
24 Parganas, the particulars of which are given in the schedule to the 
petition. By an order dated ;12th of November, 1941 vast area of land at 
Mouza Arakpur was requisitioned for and on behalf the then British 
India. Such requisition was made for a public purpose, namely, for 
securing the Defence of British India, Public Safety, the maintenance of 
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. public order and the efficient : ‘prosecution - of war and for maintaining sup- 
.- plies and services escenitial ‘to’ the life’ of the ‘community. Such: Tequisition was 
' made under. Rule-79 (1),(2)' and (3) of Defence of India. Rules,’ 1939 framed. 
under the Defence of India Act, 1939 and: continued Únder, ‘the ` ‘amended 
~ Rule 754 ‘thereof (hereinafter referred to ay the, 1939 Rulés)- The possess-, 
ion of the Féqisitioned. Jands including the lands of the ‘petitioners was 
"handed. over to. the Military Estate Officer, the respondent No:‘S in‘ the 
Writ petitton. ‘After the war came to amend the requisition cantinuted _ 


under ‘the Requisiioaed ‘Land (Continuance of. Powers) Ordinance, 1946 


“and thereafter” by thé Requisitioned Land (Continuance of Powers) “Act,- 


1947, Such, ‘requisition | was. thereafter ‘continued by the Requisitioning and: 


i Acquisition of Immovable Property Act, 1952'.(hereinafter referred to-as + 


` the 1952. Act). ‘ Under:the said-1952 Act all these'lands becanie ` ‘deemed 


- -to ‘requisitioned under the: 1952 Act’ “Thereafter on. the 3st of August, ` 

-1948 a Hotification was ‘issued which was published in the. Calcutta. ‘Gazette 
on the 2nd September, 1948:- The said notification was:issued im exercise. 
of powers conferred? ‘under Séction 4 of the ‘West Bengal: ‘Land Develop- 


‘ ment and Planning Ordinance, 1948 (heséinafter referred to’as the 1948 


Ordinance) which was replaced by the said. .948 Act: The said Notifica- - 
tion’ stated that the lands apecified thérein, which included the Jands- “of the ` 
petitioners, were likely to. be needed fora public purpose, namely, for. 
the settlement of the migrants - -from outside the Province: of-West' Bengal, - 
the establishment of a satellite town and the creation -of :bettér living con- 
- dition in urban areas., On the 17th of. June, 1949 the District --Rehabil- 
itation Officer, Alipore;. 24: Parganas, submitted. -his report. wherein he 
stated, inter alia, that if the lands specified there were acquired, it would 
cause hardship to a large number of | people and he was “oF the opinion 
that the said’ lands should be excluded from this scheme. It is stated | 
- that these included the lands of the petitioners. By another notification 
dated. 15th September, 1949, declaration under Section 6 of the ` said 1948: 
Act was issued in respect of certain lands-specified therein. -The admitted. 
_ Position is that .the petitioners lands were riot included therein. Thereafter 
‘a series of correspondence took place between. thé Military Estate Officer- 
and the Land-Acquisition Collector. : ‘(hereinafter referred to as the:-Colle-’ - 
ctor) on the one.hand and. the petitioners on ‘the other. Thesum and 
substance of which.was that on the one hand ‘the. Military Bstate Officer and 
..the Collector were willing to release- the lands to the petitioners if the 
petitioners were willing.to'. accépt.-the-same without insisting “the eviction 
- of unauthorised, occupiers who had encroached on the said Jand .mean- 


- while. `- The petitioners refused; to accept’ such ' offer. and ' they wanted 


release of the, requisitioned lands. without. these- unauthorised persons.- On. 
the 10th of March; 1970;*the petitioners made an ‘application under Article 
226 of the Constitution i in this Court praying for i issue of appropriate. writs: 
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commanding the respondent to release the said properties and to restore the - 
same to the owners in as good condition as- it was when the possession 
of the same was tdken under the 1939 Rules, A Rule Nisi was issued - on 
the said application, being Civil Rule 1768 (w) of 1970 (hereinafter referred 
to as the earlier writ petition). After the completion of the affidavits the 
said Rule was heard by Chittatosh ‘Mookerjee J. who by his judgment 
and Order dated 23rd of March, 1973 made the Rule absolute. A writ 
of Mandamus was directed to be issued commanding the respondents 
therein to release the said properties and to restore the same to the owners 
In as good a condition as things were when possession thereof was taken 
under Rule 75A of the 1939 Rules. The said respondents, were directed to 
forbear from i imposing a condition that the said release shall be made pro- 
vided that the owners of the lands accept possession with the squatters 
thereon, Mookerjee J. granted the respondents therein 18 months’ time to 
act and proceed in term of the said mandate. It was however made clear 
that nothing i in the said Order would preclude the respondents therein from 
exercising their power to acquire these lands in accordance with Jaw. On 
the 6th of September, 1974 an application was made by the Military autho- 
tities for extensions of time for complying with the said direction given by 
Chittatosh Mookerjee J. On the 11th of September, 1974 an order was . 
passed in the said application whereby the time for giving vacant posse- 
ssion to the petitioners was extended till’ 30th of November, 1974. On the 
25th of September, 1974 the impugned notification under Section 4 (1) of 
the 1948 ‘Act was issued. The present application was made, Rule was 
issued by this Court on the 25th of November, 1974. On the same daté 
_ another application was made by the Military Authorities for further 
extension of time to comply with the order passed in the earlier writ 
petition. On the 23rd of May, 1975 the application of Military authori- 
ties dated 25th of November, 1974 was disposed of by Chittatosh Mookerjee 
J. whereby the time to deliver vacant possession of the disputed lands 
was extended till 30th September, 1975. On 22nd of September, 1975 an 
application was made on behalf of the Collector for extension of time 
to comply with the order dated 23rd of March, 1973, till six months 
after the disposal of the present Rule. On the 23rd of September, 1975 
there was another application by the Military Authorities for the further 
extension of time to comply with the order dated 23rd of March 1973 
till the disposal of the present Rule. The as two applications are pen- 
ding before Chittatosh Mookerjee J. 

3. The first submission made by Mr. Chakrabarti, appearing in 
support of the Rule was that the notification in question was wholly 
without jurisdiction. It was submitted that -the State Government had 
no authority or jurisdiction to issue any such notification under the 
1948 Act in respect of the ‘lands in question. In this context Mr. 
Chakrabarti drew my attention to the provisions of the 1952 Act. He 
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Submitted that Section 24 of the 1952 Act repealed the Requisitioned 
Land (Continuance of Powers) Act 1947, the Delhi Premises (Requisition 
and Eviction) Act, 1947 and the Requisitioning and Acquisition of 
Immovable Property Ordinance, 1952. However, it was provided that 
any property which immediately before such repeal was subject to requisi- 
tion uader provisions of either of the said Acts or the said Ordinance 
shall, on the commencement of the 1952 Act, be deemed to be property 
requisitioned under Section 3 of the 1952 Act, and all the provisions of 
the 1952 Act shall apply accordingly. He pointed out that, admittedly, 
the lands in question were,immediately before such repeal, subject to requisi- 
tion under the 1952 Act and accordingly the said lands will be deemed to be 
requisitioned under section 3 of the 1952 Act.He next relied on Section 6(1) 
of the 1952 Act which provides that where the purposes for which any 
requisitioned property is being used, cease to exist, the Central Govern- 
ment shall, unless the property is acquired under Section 7 of the said 
Act, release that property from requisition. It further provides that 
where the property is to be released it must be restored in as good a 
condition ‘as it was when possession thereof was taken subject 
to reasonable wear and tear. Mr. Chakrabarti further drew my 
attention to Section 7 of the 1952 Act which confers power on the 
Central Government to acquire a property’ which is subject to requisi- 
tion. In view of the aforesaid Mr. Chakraborti submitted that when 
released from requisition, the property must -be restored in as good a 
condition as it was when the possession was taken and accordingly it 
was not open to the Military Estate Officer to insist that the petitioners 
should accept the release from requisition with the squatters. Secondly 
he submitted that when the purpose for which it was originally acq'lired 
has ceased to exist there is no option but to release the properties from 
“requisition unless the property is acquired under Section 7 of the 1952 
Act. In this case, the admitted position is that there has. been no 
acquisition under Section 7 of the 1952 Act and no step has been taken for 
any such acquisition. He further pointed out that there is already an 
order of the Court holding that the property was no longer required for 
the original purpose and they must be returned to the petitioners free 
from the squatters. Having regard to the same, Mr. Chakrabarti sub- 
mitted that the State Government has no authority or jurisdiction to 
issue such notification under the 1948 Act in respect of such lands. He sub- 
mitted that any acquisition in respect of this land could be made only 
under section 7 of the 1952 Act and not under any other provisions of 
any-other Act. The second submission of Mr. Chakrabarti was that the 
order was passed mala fide in order to circumvent the provisions of the 
1952 Act and the Writ issued by this Court in the earlier writ petition 
whereby the respondents were directed to restore the property to the 
petitioners without squatters. He submitted that the main reason for 
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this was that if any acquisition was made under the 1952 Act, the rate of 
compensation would be higher than if it is acquired under the 1948 Act. 
In this context Mr: Chakrabarti also drew my ‘attention .to the events 
which have taken place before and.after this Rule in this Writ petition 
was issued., He submitted that after before the Rule was made absolute 
by Mookerjee J, the authorities concerned were refusing to hand over the 
possession without the squatters and after the Rule was made absolute they 
made applications more than one for extension of time to comply wirh the 
Conort’s order. However, he submitted, it ig clear that there was no 
intention to hand over the possession of the property and on the other 
hand this impugned notification was issued malafide in colourable exercise 
of power in order to circumvent the provisions of the J952 Act and the 
order passed by this Court. In this context, he also referred to the earlier 
notification under the 1948 Act in respect of these lands which was, as 
already stated, not proceeded with later so far as the petitioners lands are 
concerned. 


4. During the reply Mr. Saktinath PEA (appearing with Mr. 
N. C. Chakravarti) submitted that in any event as the lands are still 
under requisition under the 1952 Act, the proceedings under the 1948 Act 
was illegal, In this connection Mr. Mukherjee relied on the decision 
of a single Judge of this court in the case of(1) Dhone Gopal Mukherjee & 
Ors. v. Secretary, Land and Eand Revenue Department, Government of West 
Bengal reported in AIR 1966 Cal 348. 
The admitted position is that the land in question is deemed to be requisi- 
tioned under. the provisions of the Section 3 of the 1952 Act. The further 
admitted position is that once the purpose for which the requisition was 
made ceased to exist, the property must be released from requisition under 
the 1952 Act and the property restored in a condition as good as it was 
when the requisition was made. The further admitted position is that- the 
Central Government has power to acquire under Section 7 of the 1952 Act 
such requisitioned properties but the said power has not been exercised in 
this particular case. The admitted position further is that in the earlier 
writ petition Mookerjee J. directed restoration of property. But does it 
follow that no other body or authority has any power or jurisdiction to 
acquire such land under any other provision of any other Act ? That 
is the basic question which is to be decided in this application. 


5. The 1952 Act makes it clear that requisition under the said Act 
are requisitions by the Central Government and the duty to release and 
restore the property is also the duty of the Central Government. The 
power to acquire under Section 7 of 1952 Act has also been conferred 
on the Central Government. These are the powers and duties of the 
Central Government. But the State Government has also certain powers 
to acquire lands including those conferred by the 1948 Act. The validity 
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of the 1948 Act is-not challenged before me. In my opinion this power 
of the State Government under the 1948 Act can be exercised even if it 
is not exercised by the Central Government under the 1952 Act. The 
State Government cannot be prevented from exercising power under an 
Act merely. because the Central Government has not chosen to exercise 
its power under some other Act. It may also be that the purpose for the 
acquisition is not an Union purpose but a State purpose: It is true that 
by virtue of the provisions of the 1952 Act, the Central Government 13 
bound to release the property in its original condition because the original 
purpose of requisition is no Jonger there but that does not and cannot 
prevent the State Government from exercising its righ under the 1948 
Act, It is also true that Mookerjee J. directed the release of the property” 
in its original condition but the said order did not prevent the State Govern- 
ment from taking steps to acquire the said property under the 1948 Act.- 
As a matter of fact as already stated, it was expressly made clear that 
nothing in the said Order would however preclude respondents from 
exercising their power to acquire those lands in accordance with law. “In 
accordance with law” could not have meant in accordance with the 1952 Act 
alone, It meant in accordance with any law whether the 1952 Act or some’ 
other Act. A faint submission was sought to be made that Mookerjee J. gave 
such liberty only to the “respondents” therein and that the State of West 
Bengal not being a respondent in the earlier Writ petition, the State 
Government cannot take advantage of such liberty given. There is no 
merit in this contention. The Collector of 24-Parganas and the First Land 
Acquisition Collector were party respondents therein. Moreover, if we 
proceed on the basis that the State was not a party respondent and there- 
fore cannot take advantage of that liberty, that would not make the issue 
of the impugned order bad. In that event the State not being a party 
would not be bound by that order and accordingly the order made in the 
earlier writ petition could not be set up against an exercise of power by 
the State Government under the 1948 Act. For the aforesaid reasons, I 
reject this contention of Mr. Chakrabarti. I hold that merely because, 
property in question was not acquired by the Central Government under 
Section 7 of the 1952 Act, it did not prevent the State Government from 
exercising its power of acquisition under the 1948 Act. 

6. Itis convenient at this stage to dispose of the submission of 
Mr. Mukherjee in reply relying on the decision of Dhone Gopal Mukher- 
jee (Supra). In that case the Notification and Declaration under sections 
4 and 6 of the 1948 Act were challenged. It was argued on behalf of the 
petitioner that since the initial order of requisition originally made under 
Rule 75A ‘of the 1939 Rules was still subsisting, it was not competent 
for the State Government to acquire the lands under the 1948 Act without ` 
first derequisitioning the lands and restoring them to petitioner. It was 
held in that case*that the original purpose for which the land had been 
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requisitioned had ceased and it- was encumbent on the respondents to 
release the Jand. -It was observed that it was not open to the respondent 
No.- 5 to contend that he did not comply with his legal duty under one 
statute because there was another statutory power provided for by another 
Legislature and for another purpose which could be used in respect of the 
same property. In my opinion, this decision has no application in the 
present case. In Dhone’Gopal’s case the initial order of requisition was 
subsisting when the orders were made under Sections 4 and 6 of the 1948 
Act: In the present case it cannot be said that the initial order of requi- 
sition was subsisting when the impugned no ification was issued under 
the 1948 Act. The requisition under the 195 -Act was declared to be no 
longer good in the earlier Writ petition, because the original purpose was 
no longer there. Accordingly it was directed {hat the property was to be 
released in its original condition, that is, without the squatters. Accor- 
z dingly it cannot be said that at the time of the issue of the notification 
under 1948 Act the initial order. of requisition’ under 1952 Act was still 
subsisting merely because possession had not been restored pursuant to 
the order of- Mookerjee J. There is another aspect of this matter. In 
Dhonegopal’s case .there was a Notification under Section 4 and also a 
Declaration under Section 6 of the 1948 Act., In the-present case there 
_ is only a Notification under section 4 of the 1948 Act.- There is still no 
Declaration under section 6 of the 1948 Act. Accordingly it cannot be 
said that there has been any acquisition under the 1948 Act upiill now. 
Accordingly the decision in Dhonegopal’ case had- no application in the 
facts of the present case. In this context it may be pointed out that an 
` appeal is pending against the aforesaid decisions. For the aforesaid reasons, 
I reject the contention of Mr. Mukherjee. 


<7. Before T express my opinion about the allegation of malafide it 
18 necessary to set out some additional. facts relevant for the same. This 
‘would appear f from the affidavit-in-reply filed on behalf of the petitioners 
herein. In the said affidavit- in-reply’ the applications made by the Military 
‘authorities and the Collector have been annexed. As already stated the 
first application, that is, the application’ of ‘the Union of India and Mili- 
tary Authorities, was for modification of the order dated 23rd March, 
1973 by extending the time to comply with the said order. In this appli- 
cation it was stated as follows:;— ` ' 


“That in obedience to the said order the Military authorities at 
Calcutta sub-area started taking ` steps ‘to’ comply with’ ‘this Hon'ble, 
Court’s order but they were faced with’ difficulties. There are 160 civi- 
lians who have encroached upon. the and. and they refused to give 

| their'names and other particulars. But finally ’ their names eté, was. 
obtained and issning of show cause: Notices to them was started. A 
‘copy of the said letter dated. 17.7.73 written by the, General Officer 


~ 


186 Kamala Bala Sen v. State of West Bengal (1976 (D CL 


Commanding, Head-quarter Bengal Area to the Head quarter, Eastern 
Command is annexed herewith as Annexure A to this petition. 


That the Military Authorities at Calcutta carried on the said pro- 
cess of eviction and apprehended that the eviction of the affected 
persons may not be peaceful as the respondents of the Camp have 
got a Strong Union (refugee Union) and accordingly requests 
the Commissioner of Police, Calcutta, by their letter dated 20.3.74 
thata strong police force with an officer-in-charge including one 
Lady police may be detailed to report to this Head-quarters at Old ` 
Command Hospital Building in front of Race Course ground at. 10 
hours on 29.3.74. A copy of the same is annexed herewith as Anneaure 
B to this petition. 

| But on account of administrative reasons it was not possible to 
take the operation on 29.3.74 and instead thereof 29.4.74 was fixed as 
the date to carry out the eviction. A copy of the letter dated 17.4.74 
‘is annexed herewith as Annexure C to this petition. 

That subsequently the said date was changed to llth May, 1974 
and the Military authorities wrote a letter to the Deputy Commissioner 
of Police (South) Calcutta for making suitable arrangement for nece- 
ssary police force. A copy of the said letter dated 8.5.74 is annexed 
herewith as Annexure D to this petition. 


' That in this state of circumstances, one K. Biswas I.A.S., Joint 
Secretary to Government of West Bengal, R R. & R. Department,Govt. 
- of West Bengal, Calcutta had a telephonic conversation with the 
Station Commander Calcutta wherein it was Communicated by the 
-said Joint Secretary to the Station Commander that the Government 
of West Bengal in the R.R. & R. Department shall endeavoure to 
receive the 24 squatting families within a period of 2 months from 
the plots of land in: question by offering them alternative accommo- 
dation elsewhere and thereby release the land into the Military authoriti- 
es. The said conversation was affirmed by a letter dated 13.5.7 written 
by the Joint Secretary aforesaid. A copy of the said letter is annexed 
herewith as Annexure E to this petition. In view of the aforesaid the 
removal could not be made on 11.5.74. 


That in the aforesaid state of circumstances the Military Authorities 
deputed two of its officers to ascertain as to the latest development regard- 
ing the disputed land. The refugee Rehabilitation Commissioner/Secretary 
intimated to Brigadiar D, Chand, Station Commander, Calcutta, that the 
Chief Minister of West Bengal has recently sent a letter to the Deputy 
Defence Minister Sri J. B. Patnaik requesting him to see that 234 
families in the Jodhpur K Site land Tollygunj are not driven away 
by force without first arranging for their alternative. arrangements 
as the said families would be put to severe strain and trouble if they 
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are. e.uprooted, It was further stated: by the Chief Minister that the State 
Government would now like to rehabilitate these families in situ, i.e. 
at their present place, on acquisition of these lands after derequisition 
by . the Army Authorities. As however the process of acquisition of 
iland is a very lengthy process the Chief Minister requested to the Deputy 
Defence Minister to arrange for moving the Hon’ble Court at Calcutta 
for extension of time, at least a year during which the State Government 
will acquire the subject land through the. process of law. A copy of the 
letter written by the Chief Minister dated 12.6.74 and the letter dated 
14/15 June, 1974 are annexed peLewau as annexures F and Fi to this 
petition reepectively: 

That on the undertaking as given by the Chief Minister, West Bengal, 
the local Military authorities were instructed to move this Hon’ble Court 
for extension of the period granted by the Hon’ble Court based on the 
advice of the Branck Secretariate, Ministry of Law at Calcutta. A copy 
of the said letter dated 20.6.74 is annéxed herewith as Annexure G to 
this- petition. ' 

That the confirmation of the decion taken by the Chief Minister, 

West Bengal, Deputy Secretary, Govt. of West Bengal lastly on 19.8.74, 
intimated -to your petitioner that Refugee Relief and Rehibilitation Dep- 
artment of the Government of West Bengalis dealing with this matter 
with top most priority. A copy of the said letter is annexed herewith as 
annexure ‘H’ to this petition.” 
As already stated, upon this applications iis time was extended till 30th 
of November, 1974. As already stated a second application was made by 
the Union of India and Military Authorities, which was affirmed on 25th 
of November, 1974, for further extension of time, wherein it was stated 
as follows’: - 

That in obedience to the said order where the Military Authori- 
ties were taking steps to have the squatters removed from the dis- 
puted properties in State of West Bengal through its Hon’ble Chief 
Minister proposed to acquire the disputed properties, under the 
Land Development and Planning Act (Act XXI of 1948), so as to 

- “prevent a large number of refugee families being thrown in the street 
and their livelihood and accordingly requested the petitionr to this 
-Hon’ble Court for modification of the order as passed by Hon’ble 
“Mr. Justice Chittatosh Mookerjee on -23. 3-1973 and/or for extension 
of the time granted by his Lordship. - 

= That accordingly an application to the above effect was made by 
‘the’ présent petitioner and his Lordship after hearing the parties 
including the State of ‘West Bengal was pleased to` extend the time 

` as granted in the original order dated 23rd March, 1973 till 30th 
November, 1974.° - 
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That subsequent to the order as passed on 9th of September, 1974 
the State of West Bengal on 26th September, 1974 issued a Notifica- 
tion under Section 4 of the West Bengal Land Development and Plann- 
ing Act of 1948, which provide for clear 30 days time to file object- 
tion to the said Acquisition. A copy of the said Gazette Notification 
is annexed herewith as annexure | to this petition. 


That the Deputy Secretary of the Government West Bengal inti- - 


mated that immédiately on hearing objections, if any, the draft decla- 
ration under Section 6 of the said Act will be sent to Government by 
the Land Acquisition Collector, 24-parganas. A copy of the said letter 
addressed to the Senior Central Government Solicitor as given is 
annexed herewith as annexure 2 to this application. 

That it prima facie appears that the State Government has moved 

in the matter with the bonafide intention to complete the Acquisition 
proceedings as quickly as possible But in view of the paraphar- 
nalias required to be observed as provided under the law, the acqui- 
sition cannot be completed with the extended time as granted by 
his Lordship, Hon’ble Mr. Justice Chittatosh Mookerjee.” 
- As already stated, pursuant to this application time was extended till 
30th of September, 1975. Thereafter Collector made an application, 
which was affirmed on 22nd of September, 1975, for further extention of 
time wherein it was stated as follows :— 


“That his Lordship the Hon’ble Mr. Justice Chittatosh Mookerjee 
was further pleased to hold that Nothing in this order will, however 
preclude the Respondents from exercising their power to acquire these 
lands i in accordance with law.” 


That the State of West Bengal, after carefully considering the facts 
and circumstances of the case, and in order to give settlement to a 
large number of immigrants who have migrated to the State of 
West Bengal on account of circumstances beyond their control decided to 
acquire the disputed properties under the West Bengal Land Develop- 
ment and Planning Act, 1948 (West Bengal Act XXI of 1948) so that a 
large number of refugee families who have already settled in the disputed 
plots may not be uprooted again and thrown out in the streets. 


That in: compliance with the order and liberty given by the Hon’ble 


Mr. Justice Chittatosh Mookerjee, your petitioner by a notification issued ` 


and published on september, 25, 1974 sought to acquire the disputed 
properties along with other properties for the settlement of immigrants 
who have migrated into the State of West Bengal on account of circu- 
mstances beyond their control. The said Notification was issued in 
exercise of the powers conferred by sub-section (1) of Section 4 of 
the West Bengal Land Development and Planning Act, 1948. 


` 
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That your petitioner further states that on hearing the objection if 
any, the declaration under section 6 of. the Act will be sent to the Land 
Acquisition Dept. of Govt. so that the acquisition proceedings may be 
completed as quickly as possible. 

That the said notification dated 25th Sesiember 1974 has been 
challenged by Sm. Kamala Bala Sen and 19 ors. in this Hon’ble Court 
under Article 226 of the Constitution of India and a rule, being Civil Rule 
No. 6843 (w) of 1974 has been issued for rescinding/recalling/and/or 
setting aside the impugned notification and an interim order of injunction 
has also been issued -restraining the Respondents therein from giving 
effect to or further effect to the said Notification dated 25th September, 
1974 and restraining them from proceeding any further with the said notifi- 
cation and/or withholding payment of monthly compensation ‘as payable 
under the order of requisition to the petitioner in the said rule. 

‘That your petitioner states that in view of the aforesaid facts and 
circumstances prima facie it will appear that although the State Govern- 
ment has taken the aforesaid step witha malafide intention to complete 
the acquisition proceeding as quickly as possible it court to be completed 
in view of the subsequent injunction order passed in C.R. No. 6843 (W) of 
of 1974 obtained by the petitioner in the main Rule against the notification 
issued by the Land Acquisition Collector, Calcutta, under section 4 of 
the West Bengal Land Development and Plainning Act, 1948. 

_ Your petitioner further states that they are trying their best to have 
the said rule, namely C.R. 6834(W).of 1974 whichis really for hearing 
heard out and the injunction be vacated but has not yet been successful 
in that matter, although the case was mentioned before the Hon’ble 
Justice Sabyasachi Mukherjee who was pleased not to pass any order 
for hearing.” 

‘The Union of India and the Military Authorities moved their third 
application, which was affirmed on 23rd of September, 1975, for extension 
of time. 

8. From this it is clear that there is no question of malafides in 
issuing this notification. Ihave already held that the fact that the land 
in question was requisitioned under the 1952 Act and the fact that this 
Court had directed on the application of the petitioner for release of the 
said property requisitioned under the 1952 Act did not prevent the State 
Government from taking steps. under the 1948 Act. If they had such 
authority or jurisdiction, I do not see how in the facts and circumstances 
of this case their action can be called as malafide. The original requi- 
sition was by the Central Government. They were directed to release 
the property because the original purpose of requisition had expired. But 
that did not prevent the State of West Bengal to exercise their powers 
of acquisition under the 1948 Act. Itis true that in the present case 
there was an order by this Court directing restoration of the said property. 


Ci 
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It is also true that in view of that ‘order that thé ma jónas 


has been issued and steps are being taken for- acquisition of the said land ` 


_ under the 1948 “Act but that-:would- not- make the’ impugned notification” 


malafide. There is no malafide- so far. as the Central Government is 
` „concerned because they have clearly set out their ‘positions in- their 
applications. -There is-no. ‘malafide so far as the State Government is 


concerned. because, as. set out in the application for-exténtion -and/or - 


_ Modification, they are taking the „steps in view.of the peculiar situation ` 


~ which has been -created.-- It is not’ being challenged before me that the - 


impugned: ‘notification is bad because- the object -of the intended acquisi- 


tion was not for public purpose. or for the purposes specified under ` the. 
1948 Áèt. Asa matter of fact the object of acquisition is clearly for pub- 


lic purpose and within the object of the 1948 Act.-That being 80, if under . 


the circumstances set out. above, the State Government had decided to 


take steps as- they have done, it- cannot be said - that . they have acted- 


malafide. It should also be. Pointed out that -in his order Mookerjee J. 


while making ‘the Rule absolute has clearly stated that nothing contained 
in the said order would however preclude the respondents from exercising - 


their. powers to acquire this land in accordance with law. Therefore, the 
question -of. malafide or circumventing the order of the Court or the 
provisions of 1952 Act cannot and does not arise. i 

9. - Itis true that on -an earlier occasion the notification under-the 
Land Development Ordinance in respect of these lands:was withdrawn 


` by the State Government. But that was as far back as the year 1949. Merely 


because 20 years ‘earlier the then Government thought it fit not to proc- 
eed with the acquisition of the said land under the said Ordinance does 


not mean that the present’ Government cannot now come to a.bonafide: 


decision to acquire the said land. Such decision” cannot be held to be 
malafide merely because of such on earlier action 26 years back. The object 
and circumstances under which the impugned notification was issued have 
been made clear in the said application referred to above. 


10: -The position’ remains that the Central Government was willing 
to hand over the properties with squatters which the petitioners refused to 
accept. This Court directed the’ respondents- to restore the properties iù 
its original condition. Attempts were made to give effect to the. Court’s 
- Order. However, for the reasons stated hereinabove, the West Bengal 


Government -thought it fit and-proper that’ these families should be reha- - 


bilitated at their present place of residence, i.e. in these ~ particular lands. 
The State Government has taken into’ consideration the fact if the -squatters 
are removed from’ these properties, it would cause hardship to a large 


number of refugees and their families. Accordingly they have decided to . 


acquire those lands under the 1948 Act. It is true that this -action of. the 
State Government had been occasioned by an order of this Court but 


` 
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that would not, by itself, make such action illegal or malafide. On the 

other hand, it canbe said that the action of the State Government is very 

much bonafide having regard to the situation which has been created. 
For the aforesaid reasons I reject this contention of Mr. Chakrabarti. 

I hold that the petitioner had- failed to show that the impugned notifica- 
tion has been issued malafide. 

11. All the contentions raised on behalf of the petitioners fail. 
Accordingly I dismiss this application and discharge the Rule.’ No order 
as to costs. The interim order, if any, stands vacated. 

= 12. Mr. Banerjee prays for stay of the operation of the order. 
Such prayer is refused. 


S.P.M. 
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[SPECIAL JURISDICTION (INCOME TAX)} 
Before Mr. Justice Samarendra Chandra Deb and Mr. Justice 
Dipak Kumar Sen 
Decision : 17th and 18th June, 1975. 


Smt. Rama Devi Agarwalla & Others ... Applicants 
Versus 
Commissioner of Income Tax, West Bengal-III ... Respondent* 


Notice under Section 148 of the Income Tax Act, 1961 to the AOP— 
what the notice should contain—whether the defects in the notice can be 
cured by taking into account or looking into other documents—whether 
volition is necessary for formation of AOP—whether joint purchasers and 
vendors of interest in immovable property could constitute an AOP within 
the meaning of Income Tax Act,—whether Income Tax officer has discretion 
to treat any person connected with an association as the Principal officer— 
S. 2(12) (b) of the Indian Income-tax Act, 1922. 


Facts: On the 8th August, 1945, five ladies purcharsed from one Regent 
Estate Ltd, half share in premises nos. 31 and 32 Tincori Basu Lane and 38 and 
39, Bhairab Dutt Lane all in Salkia Howrah for a sum of Rs. 1,68.000/-. On 
the 2nd April 1946 the said five ladies by a Deed of Conveyance sold their shares 
in the premises to one New [ndia Building and Land [mprovemont Society fora sum 
of Rs. 4,20,000/- resulting a surplus of Rs. 2,50,000/-earned by them. On the 27th 
January 1958 the Income Tax Officer Special Survey Circle III Calcutta issued 
a notice under Section 34(1) (a).of the Indian Income Tax Act, 1922 for the asses- 
ment year under reference upon Rama Devi Agarwalla and others. The said notice 
and the proceedings thereunder were declared to be invalid and bad by this Court 
in the writ jurisdiction. Thereafter, onthe 20th December, 1961, the Income 
Tax Officer, District-III (2), Calcutta, issued a letter to Rama Devi Agarwalla 
whereby he intimated his intentiton to appoint her asthe Principal Officer of the 
Association of Persons formed by the said five ladies under Section 2 (12) (b) 


Income-Tax Reference No. 217 of 1973. 
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ofthe Indian Income Tax Act, 1922, for taxing the said amount of Rs. 2,50,000/; 
earned by the said Association during the acconnting year Televani to the assessment 
year in ‘question. By. her letter dated 29th December, 1961, Rama Devi Agar walla inti- 
mated the Income -Tax Officer that she never was nor is the Principal Officer of any : 
association of persons and as such, she cannot be appointed ‘as the Principal Officer - 
and-that each of the-ladies-mentioned in the’said letter was- assessed by the Income 
Tax Officer, I-Ward, District-III (2), Calcutta individually, The Income Tex Officer, 
however, by his letter dated 23rd February, 1962 rejected the contentions of Rama 
Devi who raised further objections by her letter dated the 28th February, 1962. 


Thereafter the Income Tax Officer, after obtaining the approval of the then 
Central Board of Revenue, issued a notice under Section 148 of the Income Tax Act, 
1961 on the 8th January; 1963 addressed to “Rama-Devi Agarwalla and Others”. The 
Income Tax Officer made an assessment on Rama Devi Agarwalld and others in ‘the 
status of Association-of Persons under Section 144 read with Section 147 of the Income 
Tax Act, 1961 and taxed the said amount of Rs. 2,50,000/- as capital gain arising 
out of the sale of the said property, There was an appeal before the: Appellate Asstt. 
Commissioner who cancelled the assessment. 

There was a further appeal before the Tribunal by the Revenue. The 
Tribunal set aside the order of the Appellate Asstt, Commissioner : and restored the 
assessment made by the Income Tax Officer., i i . 

On a reference at the instance of the asséssee : : 

HELD: (a) Unless it can be ascertained from the notice issued 

under Section 148 of the Income-Tax.Act, 1961 who is-the assessee and 
whether the service is being effected as prescriced by Section 282 of the said 
Act on the persons.addressed in their capacity as Principal Officers or mem- - 
bers of an association, the notice will be invalid. Eyen if the words ‘AOP’ 
appeared in the body of the notice. unless the notice contains something 
by -which the assessee can be connected with such association the notice 
will be invalid. A notice to the AOP must also indicate as. to the parti- 
cular item’ of business or activity eee which the fresh assessment was 
sought to be made. ` ; 


(b) In the instant case the notice was vague i Invalid and there 
is an illegality in the issue of the notice. The notice being illegal and 
invalid, the assessment which has followed eigen is also necessarily 
illegal. 

(c) If a statutory notice under Section 34 of the Indian Income - Tax 
Act or under Section 148 of the Income Tax Act, 1961 is ambiguous or 
defective or otherwise invalid, the same cannot be cured b y taking into ac- 
count or looking into other documents ey such defects can be rectified 
or omission can be filled in. 

(d) The Income Tax Officer has aera under Section 2 (12) (b) 
of thé Indian Income Tax Act, 1922 to treat any person connected with an 
association as the Principal Officer. 

Cases referred to: 

(1) Sewlal Daga v. Commissioner of income Tax, Calcutta 55 
ITR 406 


i976 (1) CLI] Rama Devi v. Commissioner of Income-Tax, 193 


(2) ‘Commissioner of Income Tax v. Ramsukh Motilal 27 ITR 54 

(3) Taraknath Bagchi v. Commissioner of Income Tax 14 ITR 319 

(4) Y. Narayan Chetty y. Income Tax Officer, Nellore 35 ITR 388 SC 

(5) Commissioner of Income Tax, Gujarat-Il v. Kurban Hussain Ibrahi- 
mji Mithiborwala. 82 ITR 821. (SC) 

(6) Shyam Sundar Bajaj v. Income Tax Officer, ‘A’ Ward, Dist. IU) & 
Ors. 89 ITR 137. 

(7) Ravinder Narain v. Income Tax Officer, ‘A’ Ward, Dist. IV (1), New 


Delhi 96 ITR 612 

(8) Balchand y. Income Tax Officer, Sagar. 72 ITR 197 (SC) 

(9) B. N. Elias & Ors, In re 3 ITR 408 

(/0) Commissioner of Income Tax, Bombay North, Kutch and Saura- 
shtra y. Indira Balkrishna. 39 ITR 546 (SC) 


(11) G. Murugesan & Brothers v. Commissioner of Income Tax. Madras 

88 ITR 432 (SC) 
P. K. Pal and R. N. Dutt... ui ps ds ...for the Applicants 
B. L. Pal and Ajit Sengupta... Sis yes .. for the Respondent 


The judgment of the Court was as follows :— 


Sen J: This Reference under Section 256 (2) of the Income-tax Act, 
1961 arises in respect of the assessment year 1947-48. The assessee is alle- 
ged to be an association of persons consisting of one Rama Devi Agar- 
walla along with Asrafi Devi Agarwalla, Gini Devi Agarwalla, Bimla 
Devi Agarwalla and Chameli Devi Agarwalla. 

2. The facts as appearing from the Statement of the Case and the 
annexures thereto show that on the 8th August, 1945, the said five ladies 
purchased from one Regent Estate Ltd. half share in premises No. 31 and 
32 Tincori Basu Lane and 38 and 39., Bhairab Dutt Lane, all in Salkia, 
Howrah for a sum of Rs. 1,68,000/-. On the 2nd April, 1946, the said 
five ladies by a Deed of conveyance sold their shares in the premises to 
one New India Building and Land Improvement Society Ltd. for a sum of 
Rs, 4,20,000/- resulting a surplus of Rs. 2,50,000/- earned by them. 

3. On the 27th January, 1958, the Income-tax Officer, Special 
Survey Circle III, Calcutta issued a notice under section 34 (1) (a) of the 
Indian Income-tax Act, 1922, for the assessment year under reference 
upon Rama Devi Agarwalla and others. On receipt of the said notice, 
they moved an application under Article 226 of the Constitution before 
this Court challenging the legality and validity of the said notice. By its 
judgment and order dated 12th December, 1958 this Court held the said 
notice under section 34 (1) (a) and also the proceedings thereunder to be 
invalid and bad. 

‘4. Thereafter, on the 20th December, 1961, the Income-tax Officer 
Dist. III (2), Calcutta, issued a letter to Rama Devi Agarwalla whereby 
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he intimated his‘intention to appoint her as the Principal officer of the 
- Association of Persons formed by the said five ladies under section 2 (12) 
(b) of the Indian Income-tax Act, 1922 for taxing the said amount of.Rs. 
2,50,000/. earned by the said Association during the Senne year 
relevant to the assessment year in question. 


5. By her letter dated 29th December, 1961, Rama Devi -Agarwalla 
intimated the Income-tax Officer that she never was nor is the Principal 


. -officer of any association of persons and as such, she cannot be appointed 


as the principal officer and that each of the ladies mentioned in the said 
letter was assessed by the Income-tax Officer, I-Ward Dist. III (2), Calcutta 
individually. 

6. The Income-tax Officer, however, by his letter dated 23rd Febr- 
uary, 1962, rejected the contentions of Rama Devi who raisded further 
objections by her letter dated the 28th February, 1962. 


7. Thereafter, the Income-tax Officer after obtaining the approval 
of the then Central Board of Revenue, issued a notice under section 148 
of the. Income-tax Act, 1961 on the 8th January, 1963 addressed to ‘Rama 
Devi Agarwalla and others’.. 

8. By her letter dated the 2Ist February, 1965, Rama Devi Agar- | 
walla again challenged the legality of the said notice and on the 13th Nov- 
ember, 1963 she filed a return of income in her capacity as an individual. 

9. Subsequently on the basis of the said notice dated 8th January, 
1963, the Income-tax Officer made an assessment on Rama Devi Agarwalla 
and others in the status of an Association of Persons under section 144 
read with section 147 of the Income-tax Act, 1961 and taxed the said 
amount of Rs. 2,50,000/- as capital gains arising out of the sale of the 
said property. 

10. Being aggrieved by the order of the Income-tax Officer, the said 
persons preferred an appeal to the Appellate Assistant Commissioner. 
It was contended before the Commissioner that the Income-tax Officer 
failed to establish that the said five ladies had -joined together in buying 
the said property with a view to sell the same with a profit and in the 
absence of such finding the assessment order was bad in law. It was 


further contended that as the said five ladies had contributed equally in 
the purchase of the said property by drawing from separate accounts, in 
view of sections 47 and 48 of the Transfer of Property Act they should 
be presumed to have acquired an equal share in the said property and 
also be presumed to have received an equal share of the said counsidera- 
tion. The Commissioner accepted the contentions made on behalf of the 
said persons and cancelled the assessment by his order dated the 15th 
March, 1971. 

11, The Revenue came up in appeal against the order of the Appe- 
llate Assistant Commissioner before the Tribunal. The Tribunal by its 
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order dated 26th July, 1972 set aside the- order of the Appellate Assistant 
Commissioner and restored the assessment made dy the Income-tax Officer. 
From this order of the Tribunal the following questions have been refer- 
red to us: 

“1. Whether on the facts and in the circumstances of the case 
the Tribunal was justified in law in holding that the assessment made 
in the status of an A.O.P. is in order ? 

2.. Whether on the facts and in the circumstances of the case the 
Tribunal was justified in holding that there is no illegality either in the 
‘issue or the service of the notice under section 148 or in the assess- 
ment as made under section 144 ? 

3. Whether on the facts and in the circumstances of the case 
Sm. Rama Devi Agarwalla can be treated as -the principal officer of 
the alleged Association of Persons as alleged by the ITO? 

12. Mr. Pranab Pal, learned counsel on behalf of the assessee, made 
his submissions first on the question No. 2. He-contended that the stat- 
utory notice in the instant case issued on the 8th January, 1963, by the 
Income-tax Officer, “A” Ward, District IH (2), Calcutta was defective and 
did not conform with the provisions of the relevant sections of the Income- 
tax Act, 1961. The defects in tne notice, according to him, are respecti- 
vely as follows ;. 

(a) The notice, it appeared, was addessed to Rama Debi Agar- 
walla and Ors. It was not stated, apart from Rama Debi Agarwalla, 
which other persons were being addressed in this notice ; 

(b) It was not also stated in what capacity Rama Debi Agarwalla 
and the alleged others were being served with this notice. It was not 
stated whether Rama Devi Agarwalla was being served as a Principal 

Officer ‘of the said Association of Persons or whether she was being 
. served only as a member thereof or in any other capacity ; 

(c) It was nowhere stated as to which persons constituted the 
said Association ; 

(d) There was also some confusion in the notice as to whether 
the Association or the addressees were assessable to tax for the income 
which was alleged to have escaped assessment for the assessment year 
1947-48 ! 

He contended that in the circumstances, the said notice was vague 
-and invalid. 

Section 148 of the Income-tax Act, 1961, enjoins tbe issue of a notice for 
assessment of escaped income. The section requires that before making 
the assessment the Income-tax Officer ‘shall serve on the assessee’ a notice 
containing all or any of the requirements which may be included ina 
notice under sub-section 2 of Section 139. 


13. Section 282 of the Income-tax Act, 1961, provides for service 
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of notices generally under the Act. Sub-section 2 of this Section provides 
that any notice may be addressed in the case of any association or pody 
of individuals to the principal officer or any member thereof. | 

14. On the basis of these sections Mr. Pranab Pal contended hai 


in the instant case the notice suffers from the defects mentioned 
hereinabove. 


15. Mr. Pranab Pal relied on several decisions of the Supreme 
Court as also this Court in-support of his contentions. First, he cited 
a decision of this Court in the case of (1) Sewlal Daga v. The Commissioner 
of Income-tax, Calcutta, reported in 55 ITR at p. 406. In this case an 
assessment had been made on one “Chandrabhan Johurmull” in the 
status of an individual. The individual concerned died in the year 1949. 
Thereafter a notice under section 34 of the Indian Income-tax Act, 1922, 
was issued on Sewlal Daga, the son of the assessee. In the notice, the 
assessee was described as M/s. Chandrabhan Johurmull (Karta Sewlal 
Daga). The notice did not state that it was being issued to Sewlal Daga 
as the legal representative of Chandrabhan Johurmull, deceased. It 
was found as a fact that in compliance of this notice Sewlal Daga filed 
a return showing his status as “Chandrabhan Johurmull, deceased, repre- 
sented by Sewlal Daga”. Thereafter, Sewlal Daga contended before the 
Income-tax authorities that the notice under section 34 was not served: on 
him as the legal representative of the deceased and, as such, it was 
illegal. The Tribunal found that the assessee had correctly understood 
the purpose for which notice under Section 34 was issued to him aad 
that the assessee in compliance thereof had filed a return showing his 
correct status. The Tribunal held that this was a case of waiver of the 
defect in the notice following the decision of the Bombay High Court 
in the case of (2) Commissioner of Income-tax v. Ramsukh Motilal reported 
in 27 ITR at p. 54 and following the decision of this Court in the- case 
of (3) Taraknath Bagchi v. Commissioner of Income-tax, reported in 14 
ITR at p. 319. This Court however followed the observations of the 
Supreme Court in the case of (4)Y. Narayana Chetty v. Income-tax Officer, 
Nellore, reported in 35 ITR at p. 388 and held that the notice prescribed 
under section 34 cannot be regarded as a mere procedural requirement. 
The proper service of the notice on the assessee confers jurisdiction on 
the Income-tax Officer concerned to assess or reassess under section 34. 
It was also held that if any notice was issued or if the notice issued was 
shown to be invalid then the validity of the proceedings taken by the 
Income-tax Officer without a notice or in pursuance of an invalid notice 
would be illegal and void. This Court held that in the facts before it 
the notice and the proceedings thereunder were illegal and void. 


16. Mr. Pranab Pal next cited the decision in the case of (5) | 
Commissioner of Income-tax, Gujarat II, v. Kurban Hussain Ibrahimyji 
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Mithiborwala reported in 82 ITR at p. 821. In this case before 
the Supreme Court the’ Income-tax Officer concerned had issued 
two notices on the 28th February 1958 on the assessee respectively 
under Section 22(2) and under Section 34 of the Indian Income-tax Act, 
1922 In the notice under Section 22 (2) the Income-tax Officer had men- 
tioned that he'was going to reassess the assessee for the assessment year 
1949-50. But in the notice under section 34 the Income-tax Officer 
stated as follows : 


“Whereas I have reason to believe that your income assessable to 
income-tax for the year ending 31st March, 1949, has escaped 
assessment 


The notice under Section 34 referred to the assessment of the assessee 
for the accounting year ending 1947 whereas the notice under Section 


22(2) referred to the assessment of the assessee for the accounting year 
ending November 1948. After the receipt of these notices, the assessee 
by his letter pointed out the discrepancy and requested the Income-tax 
Officer to clarify the position. The Income-tax Officer did not choose 
to reply and proceeded to reopen the assessment and reassess the assessee. 
The Tribunal held that mere irregularity in the notice did not in any 
manner prejudice the assessee. The High Court at Gujarat held other- 
wise and opined that there was material irregularity in the notice issued 
to the assessee under Section 34 and as such the irregularity vitiated the 
proceedings thereunder. The Supreme Court affirmed the decision of 
the High Court and held that if the notice issued by the Income-tax Officer 
under Section 34 is invalid for any reason the entire proceedings taken 
by the Income-tax Officer would become void for want of jurisdiction. 
In the notice under Section 34 the Income-tax Officer sought to reopen 
the assessment of the agsessee for the assessment year 1948-49 but in 
fact reopened the assessment for the year 1949-50. It was held that the 
Income-tax Officer had no jurisdiction to revise the assessment for that 
year. 


17. Next Mr. Pranab Kumar Pal cited another decision of this. 
Court in the case of (6) Shyam Sunder Bajaj v. Income-tax Officer, “A” 
ward, Dist 1 (I). and others, reported in 89 ITR at page 137. In this 
case the notices were issued for reopening certain assessments of a 
Hindu Undivided Family known as Messrs. Pannalal Bajaj Shyam Sunder 
Bajaj. Such notices were challenged on various grounds including that 
the notices were vague. The said notices were challenged under Article 
226 of the Constitution. It was the undisputed position that the Income- 
tax Officer concerned came to know of this Hindu Undivided Family, 
which had never been taxed before, from an affidavit of one Pannalal 
Bajaj afirmed and filed in suit No. 2006 of 1963. In this affidavit it 
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was also -stated that the said Hindu Undivided Family had been dis- 
rupted. There was-no evidence to the contrary available to the Revenue. .' 

18. It was further contended that the notices suffered from an 
infirmity inasmuch as they did not indicate on whom the said notices were 
required to be served. The decision in the earlier case of Sewlal - Daga 
(supra) was relied on. Sabyasachi Mukherji, J. followed the decision 
in the case of Sewlal Daga and held that the fact of disruption being 
established such notices did not state that they were being served on the, 
petitioner in any particular capacity and the same were liable to be 
quashed. : - 


19. Lastly Mr. Pranab Pal relied on a decision of the Delhi High 
Court in the case of (7) Ravinder Narain v. Income-tax Officer, ‘A’-I (D 
Dist., New Delhiand ors, reported in 96-ITR 612. In this case notices 
for various assessment years were issued-to eight individuals addressing 
them by their names and stating that their income were chargeable to. 
tax which. had escaped assessment within the. meaning of section. 147 
of the Income-tax Act, 1961 and that such income would be assessed. 
The “Delhi High Court noted that the word “association of persons’ was 
not mentioned in the body of the notice nor was the notice addressed to 
any association. It was noted that there was no indication nor mention 
in the notices of any association of persons which was sought to be. 
assessed. Further, there was no indication in the notices that the. 
assessees were required to file returns in respect of the income of the 
particular business or the purchase and sale of land in respect of which 
the said persons were alleged to be an association. 


On such facts the Delhi High Court held that the notices under 
section 148 must be issued and addressed in the name of and must be 
served in accordance with law on the assessee himself who is sought to be 
assessed or re-assessed and is called upon to file a return. It was observed 
that if the intention was to proceed against the association, the ean 
activity which was sought to be assessed, should have been indicated ` iù 
the notice. The Delhi High Court held that the notices were not ve 
cted against any association of -persons and that the Income-tax Officer 
concerned could not proceed to assess any association thereunder. 

20. Inthe facts and circumstances of the case andi in the light of 
the law as cited above, the contentions of Mr. Pranab Pal cannot be 
stated to be without substance. From the notice in this case it cannot 
be ascertained who is the assessee. Further, it cannot be ascertained 
whether the service’ is being effected as prescribed by section 282 of the 
Act on the persons addressed in their capacity as principal officers or 
members of an association. No doubt, the words A.O.P. appear in the 
body of the notice but there is nothing in the notice by which the 
assessees can be connected; with this association. Lastly, from the language 
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of the ‘notice it.is-‘also not clear whèther the- association: is sought 
- to be assessed: .or the addressees. If it is presumed that itis the association 
- which: was sought to be assessed, there i is no indication-in the notice as to 
the’ particular ‘item of business or activity- a which ‘the fresh 
assessment was sought to be made. - 

‘e . Mr. B'E. Pal, learned counsél on behalf of the Revenue, content 
ed that: ‘if-this notice-is read in the background -of -the ‘earlier corres- 
pondenice: and -various proceedings ` which were had between the Revenue 
and the’ persons constituting this association, there would be no vagueness 
in the notice and the notice would be perfectly intelligible. He also 
_ contended that in: construing the statutory notice extraneous evidence 


may be looked into- to fill up ady lacuna or cure the defects; if any, in 
- Such ‘riotice:- s 


21. Mr-B.L. Pal cited only o one decision of the Supremé: Court in 
the case of (8) Balchand y. Income-tax Officer, Sagar, reported in 72 ITR 
at page 197. ‘In this_case by a notice-under section -34 of-the Indian In- 
come:tax Act, 1922, the assessee was called ‘upon to file a return for the 
assessment year 1946-47. - In the preamble-.of the notice it was recited ; 
‘Whereas I have reason to believe that your income assessable to income- 
apie the assessment year 1946-47, 1945-46 has (a) escaped assessment 
Saas J,-therefore,. propose to assess the said income’. Inthe body of 
the noticesit was Clearly recited that- the appellant was called upon to 
. “delivera return of his total world income. assessable for the year ending 

- 31st March, 1946. , Admittedly, this was for the assessment year 1945-46, 
- - The:assessee contended that he had misunderstood the notice and had 
; filed a return for the assessment year 1946-47. 


l “27 In these facts the Supreme. Court held _ ‘that though ieee: was 

some: negligence in drafting the preamble of the ‘notice it did not affect 
“its validity because the notice itself-clearly informed the assessee that he 
had to file a return for the year ending 31st March, 1946. 

ee <r does not’ appear to us that this decision of the, Supreme 
Court is an authority for the proposition .that if-a statutory notice under 

- section 34 of the Indian Income-tax Act, 1922 and / or under section 148 
` of. the Incomie- tax Act, 1961 is ambiguous or defective or otherwise invalid, 
the same can be cured by taking into account and/or looking into other 
documents whereby such defects can be rectified and/or omissions can be 
filled i in, Mr. B. L..Pal did not, cite any, other authority on this point. 


24; In. this- view of the matter, we do not accept the contentions 
of ‘Mr. B.L. Pal and we hold that in the instant case.the notice was vague 
and:invalid and that_ there was an illegality in the issue of that notice. 
We also hold that the issue of'-this notice being illegal and the notice 
‘being invalid, the Income-tax Officer had no jurisdiction to proceed there- 
under and assessment . which nas followed therefrom is also necessarily 
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illegal. To the extent as indicated above, we answer gaian No. (2)in 
the negative and in favour of the assesses. 

25.° On question No, I, it was submitted by Mr. Brana: -Pal, lär- 
ned counsel on behalf of the assessee, that ın the instant case the said 
five ladies no doubt had joined in the Deed of conveyance dated the 8th 
August, 1945 whereunder-the property in question was purchased ; but 
they had purchased the property as tenants in common and in equal shares 
_ as recorded in the Deed itself. He contended that in-this view of the 
matter there was no case of joint tenancy: and under section 45 of the 
Transfer of Property Act, in the absence of a contract to the contrary, 
the purchasers were entitled t6 an interest in the property to the extent 
their respective shares. He also relied: on the finding of the Tribunal that 
the said ladies had drawn out from their separate funds to purchase the 


property., 


26.: He contended that the facts found and saddens by the 
Tribunal, could not sustain the finding that Rama Devi Agarwalla along 
with the other four ladies constituted an association of persons within the 
‘meaning of the Section 3 of the Indian Income-tax Act, 1922. 

27. In support of his contention Mr. Pranab Pal cited a number 
of decisions. First he cited the decision of this Courtin the case of (9) B. N. 
Elias and others reported in 3 Income-tax Reports at page 408, This 
case had been cited before and considered by the Tribunal. The facts `of 
this case were that a property was acquired by a Deed of Conveyance 
dated the 9th of January, 1922 by four purchasers in different shares. The 
three of the original purchasers and the nominee of the fourth purchaser 
jointly appointed and / or empowered one of the joint purchasers as 
their attorney for the purpose of managing the property, collecting 
rents and doing all other acts in respect of the said property on behalf- of 
all the purchasers. In these circumstances, the Income-tax Officer assessed 
the four persons as an association of individuals in respect of the income 
derived from the property. It was contended by the assesses that indivi- 
dual assessments should have been made. The question which was refe- 
rred to the High Court from the order of the Tribunal was ‘Whether in 
view of the circumstances of the case the petitioners will legally be treated 
as an association of individuals. and whether the joint assessments of 
them had been rightly made ? 


28. In his judgment Derbyshire, CJ. construed the word ‘Associate’, 
on its dictionary meaning. He held that the said word means to join 
in a common purpose, or to join in an action. In the facts of that case 
he held that the individuals concerned had joined in a common purpose 
and common action by (a) joining together in the purchase of the prope- 
rty; (b) remaining joint as owners of the property from the date of the 
parent till the assessment and (c) that they had joined together was 


` 
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: evidence by the Power of- Attornéy and its use for the purpose of earning 
income to the best- advantage of them all. 
29. It was held that the individuals constituted an association. 


- 30. Costello, J. agreeing with the decision of Derbyshire, C. J. held 
_ that it would not be desirable to lay down a ‘general definition of the 
expression “‘Association of Individuals’: He found, however, in the case 
before him that there was a combination of persons, formed for the pro~ 
motion of a joint ‘enterprise, banded together as co-adventurers and that 
constituted an association of individuals within the meaning of Section 
3 of the Indian lncome-tax Act, 1922. 


31. Mr. Pranab Pal contended that in the facts of the case of B. 
N. Elias there was a specific finding that the persons concerned not only 
had joined together in the purchase of the property but they continued 
to be joint to achieve a common purpose. The appointment of a common 
manager was clear evidence of their intention. 

. 32. The next decision cited by Mr. Pranab Pal was in the case of (10) 
Commissioner of Income-tax, Bombay North, Kutch and Saurashtra v. In- 
dira Balkrishna, reported in 39 ITR 546 also cited before the Tribunal. 
The facts of this case before the Supreme Court were that one Balkrishna 
Purushottam Purani died leaving behind him three widows who as legal 
heirs inherited the estate of the deceased consisting of immovable pro- 
perties situate in Ahmedabad, shares in joint stock companies, money 
lying in deposit, and share in a registered firm. For the assessment 
~ ‘years 1950-51 and. 1951-52, the Income-tax Officer issued notices to the 
legal heirs of the deceased. Pursuant thereto, returns were filed under 
the heading ‘Legal heirs of Balkrishna Purushottam Purani’ in one case 
and in the name of the ‘estate of Balkrishna’ in the other. The status 
was shown as ‘individual’ in one case and ‘association of persons’ in the 
other. . For both the years the Income-tax Officer decided tbe status of 
the assessee to be an association- of persons and on that footing made 
two assessment orders. The Tribunal held that as the entire estate of the 
deceased was inherited and possessed by the three widows as joint tena- 
nts, its income was liable to be assessed in their hands in the status of an 
association of. persons. The Tribunal further held that section 9(3) of 
the Income-tax Act 1922 did not apply in the facts and circumstances of 
-that case. 

. The question which was referred to the High Court was: 
“Whether On the facts and in the circumstances of the case the 
Tribunal was right in holding that--the assessment made on the three 
- widows of Balkrishna Purushottam Purani in the status of an associa- 
~ ‘tion of persons is legal and valid in law ?” 


33. The Supreme Court considered the facts of that case and came 


+ 
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to the conclusion that the min succeeded as co-heirs and joint- tena- 
nts to the estate with rights of survivorship and equal benficial enjoyment. 
The Supreme Court also took note of the fact that it had been found by 
the Tribunal that the widows had not exercised their right to separate 
possession and enjoyment ` and, that they had chosen to manage 
the property joinlly each- acting for herself and the others and recei- 
ving the income of the property which they were | entitled to. enjoy in the 
equal shares: The Supreme Court further . found that with regard | to the 
shares, dividends and interest on depòsits ` which were receivable by “the 
widows from the estate, there was no finding of any act of joint mana- 
gement except that it was noted that the widows had filed list of shares 


showing that the said shares stood separately i in the 3 hame of each one of l 
the thrée widows. <.. : 


34. On such facts the Supreme Court considered‘the meaning of 
the term ‘association of persons’. The ‘Supreme Court cautioned that 
there could be no formula of universal a pplication to determine whether 
a group of individuals could be considered to be an association of person 
or not within the meaning of Section 3 of the Indian Income-tax Act, 
1922 and whether a group of individuals constituted such an association 
or not would depend on the- particular facts and - circumstances of each 
case.- lt was contended: on behalf of the Revenue that the Teal test was 
the existence ofa common source of income in which two. or more 
‘persons were interested as owners or otherwise and it was immaterial 
whether their shares were specified and defined or whether there was 
any scheme of management or not. The Supreme Court did not ' accept 
such contentions and held that the ‘teste’ -of the common source of income 
and general interest as-. owners were neither conclusive nor -determinative. 
The Supreme Caurt held further that there was no finding by the Tribu- 
nal that the three widows had — in a joint enterprise to produce 
income. Thè only finding was that they had not exercised their right 
‘ to separate enjoyment, aand except for receiving the dividends and interest 
jointly, it was found that they’ had done no act which had helped to 
produce income in respect-of the shares -and deposits.. On such- finding 
the Supreme Court held that the'three widows did not have the status of 
an association of persons within the mean -of Section 3 of the nian l 
Income-tax Act, 1922: ace ap 


35. The last decision cited by Mr. Pranab Pal was in-the case of 
(11) G. Murugesan & Brothers v. Commissioner of Income-tax Madras, 
reported in 88 ITR 432. In this case one S. Nadar had executed a Settle- 
ment Deed in favour of his four -grandsons. The propertiés-under the 
Deed included a house which had beén let out. Under the Deed;the ‘donees 
were to enjoy during their lifetimes, the properties gifted and thereafter 
the same was to devolve on their children. Certain shares were thereafter 
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acquiřed i in joint-stock companies- in the name of-G.Murugsean & Brot- 
‘hers. The income from the house property -and dividend-- income from 
the shares were . credited - to -the account of G: Murugesan’ & Brothers in 
the books of the firm of ‘Nadar. In such -books there were separate 


- - accounts for the four -grand-sons and the income expenses of such 


persons were credited and debited to-such individual accounts. 

- On the basis of the- above facts, the Income-tax Officer assessed 
the assessee during the relevant - ‘years in the status of an association of 
persons. This assessment was confirmed by the Commissioner ; ; but on 
further appeal the Tribunal held that the asséssee should be assessed as 
individuals and not’ as ań ' association ‘of persons. The question which 
was referred to the High Court was “Whether, on ‘the facts and in the 
-circumstances of the case, the Department was justified in assessing the 
assessee, in the status of an association of persons ‘om 
~ -36.- The Supreme Court considered ‘the earlier decisions including 
the decision in the case of B. N. Elias and its own decision in the 
case of Indira Balkrishna referred to earlier. The Supreme Court 
reiterated that such decisions correctly. laid down the law for. determining 
what was an. association of persons within the meaning of Section 3 of the 
_ Indian Income-tax Act,.1922. The Supreme Court observed that for 
forming an. ‘association of persons’, the members must join together 
for the purpose -of producing an -income. An ‘association of persons’ 
could be formed only when two or more individuals voluntarily com- 
bined together .for a certain purpose. Hence volition on the part of the 
members. was an. essential ingredient. For receiving dividends from 
shares, there was no “question of any management. An association could 
not be inferred from the mere fact that more than one person jointly 
owned shares, and jointly. received the dividends. 


37. In.some of the relevant assessment years, the assessees them- 

. selves had submitted returns in.the status of an association which were 

neither withdrawn nor- “revised. | -The Supreme Court found that such an 

admission was an important piece of evidence and could not be ignored ; 

- but, for other assessment years where-it was contended by the assessee 
: that they: were no more functioning as an association, this prior admission 
would not be conclusive, 


+ ~ 38. Mr. Pranab Pal contended. that in the instant case there was 
"nó findin g that the assessees had combined to embark upon a joint enter- 


_- prise to achieve or realise a common purpose. There was also no finding 


- that there was any act of volition on the part of the individuals concerned 
= which was an essential ingredient for the formation of an association as 
laid down by the Supreme. Court. 

_-39, Mr. B. L.-Pal, on the. other hand, contended that the Tribunal 
had found the basic facts from which all the necessary conclusions could 
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be drawn to show that the assessee in the instant case formed and consti- 
tuted an association .of persons within the meaning of Section 3 of the 
Indian Income-tax Act, 1922.- The facts, which according to Mr. B. L. 
Pal had been found :-by the Tribunal, may be summarised as follows : 

(a) The property in question was purchssed on the 8th August, 1945; 

(b) The interest purchased was only a half share in the property ; 

(c) The property was held by the assessee for marely eight months ; 

(d) The property in question was purchased from one limited com- 

pany was sold to another limited company ; 

(e) The transaction involved a large investment ; 

(f) The property acquired was not utilised by the ladies either for 

receivin g income by way of rental of for residential purposes ; 

(g) The property was sold away after a very short period when a 

considerable surplus was received. 

40. Mr. B. L. Pal contended that from these facts the inevitable 
conclusion followed that the assessees had voluntarily embarked on a joint 
enterprise with the object of making gains. 

41. Ona careful consideration of such facts we are unable to agree 
with the contentions of Mr. B. L. Pal. The facts on which he relies by 
themselves or jointly, in our opinion, cannot determine the question con- 
clusively one way or the other. On the other hand, we find that there 
are other findings of the Tribunal which go to show the position to be the 
contrary. We note that the conclusions which could have been drawa 
from such facts have not been so drawn or recorded. 

. 42. The Tribunal had also found that the said ladies had drawa 
out their seperate funds to purchase the property and that they had a 
distinct share in the ownership of the property. Reading the order of the 
Tribunal we find that there is no specific finding tiat the five ladies had 
intended to embark upon a joint enterprise. There is also no finding 
that there was any arrangement or agreement or any common: aim or 
purpose or volition of the persons concerned. It is to be noted that 
after the purchase there is no evidence of any common management or 
use of the said property. It appears that except for the Deed of Purchase 
and the Deed of Sale where the five ladies joined respectively as purchasers 
and vendors there was no other meterial before the Tribunal. The ladies 
did not choose to Separate and had remained joint but it does not 
necessarily follow from such facts that they remained joint with the 
object of forming an association or for the object of manne income, 
profits or gains from the joint property. 

43. We accept the contentions of Mr. Pranab Pal. and hold that in 
the facts and circumstances of this case the Tribunal was not justified in 
law in holding that the assessment in the instant case made in the status 
of an association of persons was in order. We answer question no. 1 also 
in the negative and in favour of the assessee. 
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d4. Mr. Pranab Pal contended on question No. 3 3 that Rama Devi- 
Agarwalla had assented from the very begining that she was not a princi- 
pal officer of the alleged association of persons and as such there was no 
evidence before the Tribunal to. find - that thera was such an association. 
This contention of Mr. Pranab Pal cannot be ‘accepted. The Income- 
tax Officer has discretion under Section 2 (12) (5) of the Indian Income- 
tax Act, 1922, to treat any person connected with an association as the 
principal officer and this has been done in the instant case. 

45. Mr. Pranab Pal also contended that the Income-tax Officer 
summarily rejected the submissions of Rama Debi that she was not con- 
nected with any association or that she was not the principal officer of any 
association without assigning any reason therefor and as such the decision 
to treat Rama Debi as the principal officer of the association was bad. 
This point was at no time urged by the assessee earlier. 

46. ‘Our answers to the question nos. 1 and 2 dispose of the 
Matter and as such the question no. 3 has become purely academic. We 
do not answer the same. 

‘In the facts and cicuniatances of the case there will be no order as 
to costs. 

Deb, J. I agree. 


A. S. G. 
. [CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Prodyot Kumar Banerjee 
Decision : May 23, 1975 
Kumud Bala Debya P oa se .. Appellant 
Versus 
Gita Rani Debi & Anr. P sei ... Respondents* 


Indian Limitation Act (Act 9 of 1908), Sec. 8—3 years, limitation from 
cessation of disability—Perlod within which suit is to be brought— Whether 
Art. 120 would apply—Plea of limitation when can be ralsed—Right to sue 
determines the.bar of limitation. 


Originally the plaintiff's father was the owner of the suit property. On his death 
the property was inherited and possessed by his widow Bhanumati. It was alleged. 
that she was an illeterate pardanashin woman. Her brother Kartik used to look after 
her properties. When Bhanumati died, the plaintiff inherited the properties left by her 
father as his only heir. After attaining majority, the plaintiff filed the present suit, She 
alleged that Kartik by exercising undue influence got a kobala executed by Bhanumati 
in his favour. It was further alleged that there was no legal-necessily for the sale of the 
property. When the plaintiff was in possession of the suit properties after the death of 
her mother, she came to know that kartik had executed a kobala in favour of kumud- 
bala, defendant no. 2. As a cloud had been thrown over her title to the suit-property, 
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she was, obliged to bring the presnet suit , Tbe Trial Court dismissed the suit mainly on 
the ground of limitation. The plaintiff thereafter went in appeal and her appeal was 
allowed. The lower appellate court held that the appeal was not barred by ‘limitation 
as Article 120 of the schedule to the Limitation Act was applicable to -the case. Hence 
tho second appeal was preferred by defendant no. 2 to the High Court. 

HELD: (1) The plea of Imitation can be raised at the hearing of the second 
appeal even if such a plea was not raised before the lower appellate court. 

(2) The plaintiff was a minor when Bhanumati sold the suit properties on 
2012.51, The plaintiff attained majority on 12.3.56. The suit was ‘filed on 5.3.60 
beyond the period of 3 years within the meaning of section 8 of the Limitation Act, the 
last day of limitation being 12.3.59. Therefore the suit is barred by limitation. 

(3) Article 120 applies only to those suits in respect of which no period of 
limitation has been prescribed in the schedule of the Limitation Act and the period of 
6 years under Art. 120 is to be reckoned from the date when the right to sue accrues. In 
the present case, the right to sue accrued when the suit property was sold on 20 12.51 
_ without legal necessity by Bhanumati and in view of section 8 of the, Limitation Act, 

the present suit ought to have been brought within three years from the date when 
the plaintiff attained majority. Therefore so far as the present suit is concerned, 
section 8 of the Limitation would determine the period of limitation and not Art 120 of 
the schedule to the Limitation Act. 


Cases referred to : 
(I) Pandurang y. Muruti, AIR 1966 SC 153 , 
(2) Manikayala Rao v. Narasinhaswami, AIR 1966 SC 470 
(3) Bolo v. Koklan, (1930) LR 57 IA 525 
(4) Rukhmabai v. Laxminarayan, AIR 1960 SC 335 
H. P. Mukherjee and S. K. Dutta ma | „for the Appellant 
Sakti Nath Mukherjee i m a nailer the Respondents 


` The judgment of the Court was as follows :— 


This appeal arises out of a suit for declaration by the ‘plaintiff, 
Gita Rani Debi of her title to the suit land and that the kobala dated 
27th Kartik 1351 B.S. executed by Bhanumati Debi in favour of defendant 
no. 1 Kartik Guha is without legal necessity and not binding on the 
plaintiff. The trial Court dismissed the suit. The appeal court having 
reversed, the defendant preferred the second appeal. 

2. The case made out in the plaint is that the subject- -matter of the 
land in suit are 1.10 acres land out of -1.45 acres of land in Dag No. 126 of 
Khatian No. 241 and the entire 43 decimals of land in Dagno. 60 of 
' Khatian No. 243 of Mouja Jhiknara. The plaintiff’s case is that the 
lands in suit belonged to plaintiff’s father, Radhagobinda Sau. After 
his death these lands were inherited and possessed by his wife Bhanumati, 
-an illeterate and pardanashin woman and her property was looked after 
by her brother, Kartik Guha, defendant no. 1. Bhanumati died in Agra- 
hayan 1355 BS. Thereafter the plaintiff inherited all the properties left 
by her father as the only heir. She attained majority and filed the 
present suit. It was alleged that the plaintiff inherited all the properties 


4 


left by her father and the defendant no. i by exerting influence: upon 


f 


1976 0) en, l Kumud Bala Debya v Gita Rani Debi = 207 
Bhanumati ‘had gotia Kobala. without consideration -executed by Bhanu- - 
mati in his favour. It is further alleged that there was no legal necessity 
for the Kobala. The plaintiff's case is that the defendant no. 1 concealed 
- the whole matter during the life time. of- Bhanumati who continued to 
possess the disputed lands but after Bhannmati’s death when the plaintiff 
was in -possession‘of the said lands- he had executed a kobala without 
consideration in favour of defendant no. 2 Kumudbala. The defendant 
no. 2 was aware of the plaintiff’s possession and the character of Bhan- 
` umati’s kobala in favour of Kartik. It is ‘alleged that the revisional 
record of rights had incorrectly mentioned the defendant no. 2 as having 
title in the suit land and had mentioned plaintiff as having forcible posse- 
ssion in the same. -The case, therefore, clouded thé plaintiff’s title and 
hence the plaintiff filed the present suit. It is further alleged that there 
was no legal necessity for the transfer as the plaintiff’s marriage took place 
Jong‘after her mother’s kobala in favour of Kartik and two other kobalas 
on the same date were untrue. The defendant no. 2 filed a written state- 
ment opposing the plaintiff’s claim and her defence, inter alia, was that 
the suit was not maintainable and the suit was barred by limitation under 
the proviso to section 42 of the Specific Relief Act. It was further denied 
that Bhanumati was an- illiterate and pardanashin woman and that her 
property was looked after by her brother Kartik for guidance and that 
Kartik exerted ‚influence upon Bhanumati in getting the disputed kobala 
executed. It is stated that the sale was for legal necessity and the plain- 
tiff’s marriage occurred on 5th ‘Agraahyan 1351 B.S. The defendant no. 2 
was a bonafide purchaser for value. It is stated that the  revisional 
record of rights is not ‘correct in so far as the plaintiff’s’ possession is 
concerned. The court of first instance dismissed the suit whereupon the 
plaintiff preferred an appeal. The appeal having been allowed the 
defendant preferred the present appeal. The Trial Court held, inter alia, 
that Bhanumati was not an absolute owner of the property and Gita Rani 
was a minor at the time when the three kobalas dated 27th Kartick 1351 
B.S. were executed. Gita Rani attained the majority on 12th March, 
1956 and should have filed the suiton 12th March, 1959 and as such 
the suit was time barred. The court of appeal below however found 
that the suit was not time barred under the Art. 120 of the Indian 
Limitation Act. -In respect of the issue regarding the right, title 
and interest in the disputed property it has been held that there was 
-no undue influence exerted upon Bhanumati. Bhanumati was not a 
pardanashin lady and there was no fraud in the matter of execution of the 
document. ‘lt was further held that there wasa legal necessity for exe- 
cution of the document, Ext: A,-kobala. The legal necessity was that 
the plaintiff herself was married in early part of Agrahayan 1351 BS. after 
the kobala was executed in 27th Kartik 1351 B, S. and the expense of the 


_ 
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marriage was borne by -the - plaintiff’s mother -out ofthe- consideration ~ - 
money obtained by selling this property. The Trial Court held that the 
plaintiff is in possession of the suit.land and the suit is not barred under 
section 42 of Specific Relief Act: It was. held further that Bhanumati 
was a pardanashin lady and the kobala was executed without legal necess- 
ity and at the influence of Kartik. The plaintiff was married sometime 

in Agrahayan 1352 B.S. and as such there was no legal necessity for the 
transfer. Being aggrieved by the said judgment of the appeal court, 
the defendant preferred the second appeal. 

3. Mr. Mukherjee on behalf of the appellant contended that the 
suit is barred by limitation and that the suit is not maintainable. In view 
of the fact, no declaration was prayed for and therefore the suit is barred 
under section 42 of the Specific Relief Act. 

4. Mr. Sakti Nath Mukherjee on behalf of the respondent conten- 
ded that as the plea of limitation was not raised by the plaintiff who is res — 
pondent before the court below, he should not aliowed -to raise the point 
in this proceeding and secondly, it was contended that the right to sus 
has not accrued when the suit was brought and as such Art. 120 of the- 
Limitation Act applies. 

5. The' first question raised by Mr. Mukherjee is one of plea of 
limitation. Itis argued that the plaintiff was a minor when Bhanumati 
sold the property in question, The plaintiff attained majority on 12th 
March, 1956 and the suit, therefore, ought to have been brought on 12th 
March, 1959 under section 8 of the Indian Limitation Act but the suit 
was in fact brought on 5th March, 1960, that is, beyond the period of 3 
years and as such the suit itself is barred by limitation. 

6. Inreply to this question Mr. Sakti Nath Mukherjee contended 
that the plea of limitation was not raised by the defendant before the 
appeal court where the plaintiff was the respondent and as such he can- 
not be allowed to raise it now. In my opinion, in the facts of the present 
case and when the matter is one of limitation, this can certainly be raised 
in the second appeal even if the appellant herein who was the respondent 
in the court below has not raised the question in the Lower Appellate 
Court. The question of limitation is a question of jurisdiction. 

7. Ina case reported in (1) AIR 1966 SC, 153 (Pandurang v. Marut) 
at page 155 it has been held that “It is well-settled that a plea of limita- 
tion or a plea of res-judicata isa plea of law which concerns the juris- 
diction of the Court which tries the proceedings”. In my view, there- 
fore,. the plea of limitation can be raised in second appeal even if it has not 
been raised in the lower appellate Court. The appellant herein who was 
respondent in the appeal court below did not raise the question of limi- 
tation as the suit was decreed in her favour by the court below, though ‘ 
on the question of limitation it went in favour of the plaintiff. The next 
question is whether the suit is barred by limitation. The plaintiff was a 
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~ minor when Bhanumati sold the property i in‘question and became 18 years 

of old on 12th March, 1956. The suit ought to: have. been brought under 

section 8 of the Limitation Act on 12th March, 1959:. Admittedly the 

suit was brought on 5th March, 1960, beyond the.period of 3 years. 


8. Mr. Mukherjee however contended that the plaintiff was in the 
possession of the suit property and the right to sue did not accrue even 
when the suit was brought. 


9. It appears to me however that the right to sue accrued when the ° 
property was sold without legal necessity’ by Bhanumati and in view of sec- 
tion 8 of the Limitation Act the suit can be brought within 3. years after the 
plaintiff attained the majority. Admittedly in this case the plaintiff 
brought the suit more than 3 years after she attained the majority. The 
Trial Court held that Art. 120 of the Limitation Act applies. Therefore, 
the limitation is 6 years from that date. Art. 120 only applies in respect 
of a suit where there is no limitation provided in the schedule, 6 years 
must: be reckoned from the date when the right to sue accrues. In the 
present.case, the right to sue accrued during the minority of the plaintiff. 
She attained the majority on 12th March, 1956 and the suit should have 
been brought within 3 years from that date, that is, 12th March, 1959. 


10. Mr. Sakti Nath Mukherjee relied upon the case reported in (2) 
AIR-1966 SC, 470 (Manikayala v. Narasimhaswami) and contended that 
in the present case there was no time limit provided in the Limitation Act 
and, therefore, Art. 120 is applicable. Mr. Sakti Nath Mukherjee relied 
upon paragraphs 6 and 8 and contended that the right to sue did not accrue 
at all and therefore, bar of limitation does not apply. In my opinion, 
Mr. Mukherjee is not correct in his submission. The right to sue accrued 
on the date whén the transfer was made during the minority of the 
plaintiff on 20th December, 1951. The transfer was made without legal 
necessity as found by the Court of appeal below. In that view of the 
matter, the plaintiff has a right under section 8 of the Limitation Act to 
file the suit within 3 years from the date when she attained the majority. 
In the present case, the suit was filed beyond the period of limitation. In 
my opinion, therefore, section 8 of the Limitation Act in terms applies 
and therefore, the suit as filed was barred by limitation. 

11. Mr, Sakti Nath Mukherjee relied upon the cases reported in 
(3) 57IA 325 at 331 and (4) AIR 1960 SC 335 ( Rukhmabai v. Laxmi- 
narayan) in support of his contention. In my opinion, those suits were 
filed by a co-sharer of a joint family, and the Supreme Court in 1960 
SC 335 held that ‘‘there can be no right to sue until there is an accrual of 
the right asserted in the suit and its infringement, or at least a clear and 
unequivocal threat at to infringe.that right, by the defendant against whom 
the suit is instituted”. In this case the- defendant purchased from a 
limited owner without legal necessity as has been found by the appeal 


i 
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court below. This finding of fact cannot be assailed before mein a 
second appeal. I further. find that the appeal Court was right`in his find- ` 
ing that there was no legal necessity for the sale.- 

12. Io that view of the matter, it appears to me that the cases 
cited by Mr. Sakti Nath;Mukhberjee cannot support his‘case. The suit filed 
on Sth March, 1960 was barred by limitation and as such the suit must 
be dismissed and the appeal is allowed. 

There will be no order us to costs. 


N. C. S. 
[CIVIL REVISIONAL JURISDICTION] 
Before Mr. Justice Salil Kumar Dutta 
' Decision : January 30, 1976 
T. C. Haneriee ae sc fa as ... Petitioner 
Í Versus 
B. V. s. Rao a ...Opposite Party* 


Civil Procedure Code (Act 5 of 1908), Or. 5 rule: 20A—Service of 
` summons by post—Condition precident to ‘making order by court for 
service by registered post—Summons to be returned unserved—Refusal to 
accept registered post does not amount to service of sammons when condi- 


tion precedent has not been complied— Application u/s. 57(3)-premature. 

The petitioner filed an ejectment suit, The summoos in the suit was sought 
to be served in the prescribed manner but the process server reported that on the 
refusal of the defendent to accept service, the summons wero served by hanging. The 
court being not satisfled with such service, made an order for fresh service by registered 
post. The postal acknowledgement came back with an endorsement of the postman 
as “refused”. The petitioner filed an application under section 17 (3) of the West 
Bengal Premises Tenancy Act 1956 on the allegation that the défendant had failed to 
deposit rent in court within 30 days from the date of refusal to accept summons. 
That application was rejected, Against the order of rejection of his petition under 
section 17 (3), the petitioner has come up to this court in revision. 

HELD: Rule 20A (1) would be available only when the summons of the 
suit is returned unserved. A defective or unsatisfactory service of the summons means 
service which is defective or unacceptable for one reason or other and it doeg not 
amount to or mean return of summons unserved as contemplated under the said rule. 
Accordingly, for the application of Rule 20A there must be the return of the summons 
unserved to the Court. In the present case there has been no such return. of summons 
unserved to the Court. 

The return of the summons unserved is a condition precedent to enable the 
court to cause service of summons by registered post under Rule 20A (1). That being 
the position, an order for service by registered post will not be in accordance with law 
unless the summons is returned to Court unserved. But meanwhileif the defendant 
makes his appearance in court, the material date of service of summons with reference 
to section 17 (1) of the West Bengal Premises Tenancy Act 1956 would be, in the 
attending circumstances, the date of appearance of this defendant in this suit, 


*Civil Rule no. 3459 of 1974, 
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Cases referred tos ee ee 

-(1) Dhal Singh v. Anand Rao, ‘AIR 1960. MP 374 ` 

(2) | Sm. Jaswant y. Ravindra Singh, 1965 Panjab, Law Reporter Notes 
‘on Case no. 135 aa os ND 

_ Tapas Chandra Roy, Alak Chakra ‘and g l Fari 

Manab Banerjee He see ...for the petitioner 

S.P. Sen. ` ae B TE ...for the opposite party 

The judgment of the Court was as follows :— 


The delay in moving the application andes section 115 of the Code 
of Civil Procedure in the circumstances-is -condoned and by consent of 
parties-the application under Section 115, C.P.C. is-taken up for hearing. 

2.‘ This Rule has been directed: against an order (no. 30) dated 
7:6.74 whereby plaintiff’s application under Section 17 (3) of the West 
Bengal Premises Tenancy Act was rejected. ` -> 

3. 'The facts relevant are, in” short, ds follows. The plaintiff as 
jandlord instituted a -suit for recovery of possession of the suit premises 
on eviction of the defendant therefrom which the defendant held.as a 
monthly'tenant. The summons in the suit was sought to be served in the 

“usual manner but the process server submitted. a report to, the-effect that | 
on August 22, 1972 he went to the suit premises and tendered the summ- 
ons to the opposite party. As.the opposite party refused to accept the 
summons: by acknowledging receipt’ thereof the process server served the 
same by. hanging on the outer door of the suit premises. Thereafter, by 
order dated 14.9.72 the learned Munsif recorded that service of summons 
was not satisfactory and on the petition of the -plaintiff-petitioner the 
summons was directed to be served. by registered post with acknowled- 
gement due. . The opposite party. however; refused to accept the summ- ` 
ons sent under registered post and it came back with the endorsement of 
the postman-as “‘refused” bearirg date 29.9.72. 

4. The-petitioner’s case is that the. opposite party did not deposit 
the rent in court within 30 days from the date of the refusal. On that 
basis he filed the application under Section 17 (3) for striking out defence 
against delivery of possession. This application was rejected by the impug- 
ned order. 


- §. The erry, Munsif was of 0 opinion that the service of summons 
by registered post is available under rule 20A. of Order V of the Code 
only if the summons is returned unserved. In the instant case it was 
held that the service was not satisfactory and thereafter the service by 
- registered post was ordered. The learned Munsif in the impugned order 
-was of opinion that it could not be said that the summons was returned 
unserved as contemplated under rule 20A and accordingly the Court 
could not direct service by registered post. The pre-condition not being 
present in the case, the service by registered post could not be taken as 
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authorised by the Code for service of summons even if there wasa refusal 
of the registered cover by the defendant-opposite-party. In this view 
the learned Munsif did not decide as to whether there was'refusal of the 
summons sent to him by registered post. Accordingly it was held that 
it could not be said that there was any service of summons contemplated 
under the Code to which the provisions of Section 17 (1) would be appli- 
cable. The learned Munsif took the appearance of the defendant on his 
own as the --date of service of summons on him. On this basis the appli- 
cation under section 17 (3) was rejected. 

6. Mr. Tapas Chandra Roy appearing for the plaintiff-petitioner 
has submitted that the learned Munsif’s interpretation of the relevant rule 
was wrong inasmuch as the second service by registered post was ordered 
because the first service was not satisfactory, thus there was no service 
according to law. . The Court accordingly was entitled to direct service by 
registered post under the rule as the summons was in effect returned unser- 
ved. The moot point for consideration, according to Mr. Roy, was 
whether summons under registered post was io fact refused by the defen- 
dant. The success of the application under Section 17 (3) would depend 
on this finding as refusal would be good service in law. Mr. Sen appea- 
ring for the opposite party has disputed the above contention and submitted 
that the learned Munsif was correct in his interpretation of rule 20A of 
Order V and the impugned order was an order in accordance with law. 

7. Under Section 27 of the Civil Procedure Code summons to be 
issued to the defendant is to be served in manner prescribed. The 
manner of service as we have seen, is laid down in various rules under 
Order V, rule 20A is as follows : 


(1); Where for any reason whatsoever, the summons is returned un- 

served, the Court may, either in lieu of, or in addition to the manner 

provided for service of summons in the foregoing rules, direct the 

summons to be served by registered post addressed to the defendant 

or his agent empowered to accept service at the place where the ` 
defendant or his agent ordinarily resides or carries on business or per- 

sonally works for gain”. 


8. It appears that the provisions of rule 20A(1) would be available 
only when the summons is returned wnserved. A defective or unsatisfac- 
tory service means service which is defective or unacceptable for some 
reason OF other and it does not, in my opinion, amount to or mean return 
of summons unserved as contemplated under therule. Accordingly for 
application of Rule 20A there must be the return of summons unserved to 
the Court, which is not the case here. 

9. As has been held in (1) Dhal Singh v. Anand Rao, AIR 1960 MP 
378 the Court is empowered to issue summons to be served by registered 
post when summons issued to be served by ordinary process is returned 
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unserved. This Rule, it was held, does not enable the court to issue 
summons by registered postat the first instance nor does it enable the 
court to do so before summons by ordinary process is returned unserved. 
` The same view was taken in (2) Sm. Jaswant v. Ravinder Singh, 1965 
- Punjab Law Reporter Notes on Case No. 135 and it was held that the trial 
court has no power to have recourse to substituted method of service 
under Rule 20A(1) when the summons as a matter of fact was never 
returned unserved to the court. The postal peon’s report on the registe- 
red cover, sent to the defendant under that rule, it was further observed, is 
not service in law upon the defendant. 

10. The return of the summons unserved is thusa condition pre- 
cedent to enable the court to cause service of summons by registered post 
under Rule 20A(1). Accordingly, in agreement with the learned Munsif, 
I am of opinion that an order for service by registered post will not be 
in accordance with law unless the summons is returned to court unserved. 
It is not necessary to consider whether the summons was served by regis- 
tered post in pursuance of the order of court purported to be under Rule 
20A(1) which we have found to be untenable in law and the material date 
of service of summons with reference to section 17(1) of the West Bengal 
Premises Tenancy Act, 1956 would be, in the attending circumstances, 
the date of appearance of the defendant on his own ın the suit. 

11. The rule accordingly fails and is discharged. There will be no 
order for costs in the circumstances. 


P. R. 


[CRIMINAL REVISIONAL JURISDICTION] 


Before Mr. Justice Amar Nath Banerjee 
Decision : January 21, 1976 
Tapan-Kumar Ghosal an ahi ...(Accused) Petitioner 
f Versus 
State of West Bengal & Anr. oe sn ... Opposite Parties* 


Criminal Procedure Code, 1973 (Act 2 of 1974), Sec. 155(2)—Investi- 
gation of non cognisable cases by police officer without any order of Ma- 
gistrate— Report of such investigation—Magistrate taking cognizinance of 
offence. on such report—Validity of proceeding befere Magistrate based 
on such investigation by police— Proceedings and orders set aside upto a 
stage in the proceeding—Magistrate to proceed with the case pending 
before him from the stage it reached with the submission of police report 
u/s. 290, I.P.C. 


The point involved in this revisional application is whether an investigation 
into a non-cognisible offence by a police officer without being permitted by a Magistrate 


Criminal Revision Case no. 1063 of 1975. 
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followed by a submission of a report and taking cognizance of such an offence by a 

Magistrate is permissible under the law and if so, can the trial proceed inspite of an 

objection raised by an accused regarding such unauthorised investigation by the police. 
HELD : In the instant case, the police investigated into a non-cognisible offence 


without obtaining any order of any Magistrate as required under section 155 (2) of the 
New Code (Act 2 of 1974) and submitted a report thereafter. In view of the definition 


of the complaint along with the explanation thereto as given in section 2 (d) of the New 
Code and the definition of the ‘police report’ as in section 2 (r), the report as submitted 
by the police should be treated as a ‘complaint’ and the learned Magistrate will there- 
after proceed according to law. : 

That being the position, the instant case is sent back to the Magistrate with a 
direction that he would proceed with the case in accordance with the provisions of law 
and in the light of the observations made in the judgment from the stage it reached with 
the submission of the ‘police report’ under section 290, I. P. C. 


Cases referred to: 


(D H.N. Rishbud v. State of Delhi, AIR 1955 SC 196 ' 
(2) Prabin Kumar y. State of Andhra Pradesh, AIR 1965 SC 1185 


Mukul Gopal Mukherjee and Amalendu Kr. Paul ...for the petitioner 
Rafigul Islam ie sis ; ...for the State 


The judgment of the Court was as follows :— 


The only point involved in this revisional application is whether 
an investigation into a non-cognizable offence by a police officer without 
being permitted by a Magistrate followed by a submission of a report 
and taking cognizance of such an offence by a Magistrate is permissible 
under the law and if so, can the trial proceed in spite of an objection 
raised by an accused regarding such unauthorised investigation by the 
police. It appears that on 5.7.74 the Ld. S.D.J.M. of Arambag received 
a ‘police report’ under section 290, IPC against the accused petitioner and 
another. The allegation as made in the said report is whether that on 
20.6.74 at about 9.30 p.m. the petitioner and another were apprehended 
by a Sub-Inspector and his force while they attempted to assault a bus 
conductor of Bus No. WGA 1772 and thereby caused disturbance of 
public in general and committed nuisance in a public place. On the basis 
of such report the Ld.Magistrate as it appears took cognizance and issued 
warrant of arrest against the accused persons inasmuch-as they had failed 
to appear even though they were directed to do so when released on bail 
by the police. Subsequently, the accused persons surrendered before the 
court and were granted bail. On 5.8.75, an objection was taken on behalf 
of the accused persons that the case was not maintainable inasmuch as 
the police ‘investigated a non-cognizable offence without any permission 
from the Magistrate as required under section 155(2) of the Code of 
‘Criminal Procedure 1973. The Ld. Magistrate refused to entertain such 
a petition on the basis of the decision in the case of (1) H. N. Rishbud, 


v. The State of Delhi, reported in AIR 1955 SC 196. On the next day i.e. 
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12.8.75, a prayer was made for reconsideration of the above view of 
of the learned Magtstrate but it was truned down. Thereafter, the accused 
petitioner moved this court and obtained the present Rule. 

2. Mr. Mukul Gopal Mukherjee, learned Advocate with Mr. 
Amalendu Kr. Paul appearing for the petitioner contended that the 
learned Magistrate misread the above decision of the Supreme Court and 
was clearly in the wrong in proceeding with the trial inspite of the objec- 
tion raised by the accused persons that the police had investigated a non- 
cognizable offence and submitted a report thereafter without ever 
obtaining any permission of the competent’ Magistrate for making such 
investigation under section 155 (2) Cr. P. C., 1973. 

3. Mr. Rafiqul Islam learned Advocate appearing for the State 
supported the order of the learned Magistrate and submitted that even 
though the investigation as made by the police was an unauthorised one, 
it would not bar taking cognizance of the offence by the learned Magis- 
trate and the trial. 


i 4. Sub-section 2 of Section 155 of the Code of Criminal Procedure 
1973 prescribes as was prescribed in the Old Code, 1898 that no police 
Officer shall investigate a non-cognizable case without the order of a 
Magistrate of the First or Second Class having power to try such case or 
commit the same for trial. Under sub-section (3), any police officer 
receiving such order may exercise the same power in respect of the inves- 
tigation (except the power of arrest without warrant) as an Officer-in- 
Charge ofa Police Station may exercie in a cognizable case. If an 
information is given to an O. C. ofa Police Station of the commission 
within the limits of his jurisdiction of a non-cognizable offence he shall 
enter in a book to be kept a substance of such information and refer the 
informant to the Magistrate under sub-sction (1) of Section 155 of the 
Code. Therefore, the very language of Section 155 of the Code makes 
it abundantly clear that a police officer has no power to investigate a non- 
cognizable offence without the order of a Magistrate. It is only when he 
gets such an order he may exercise the same power in respect of the 
investigation (except the power of arrest without warrant) as an O. C. of 
a Police Station may exercise in a cognizable case. That being the posi- 
tion, it cannot but be said that ifa police officer investigates a non- 
cognizable offence without the order of a Magistrate his investigation is 
not in accordance with the procedure established by law and as such is not 
Only unauthorised but also illegal If, thereafter, he submits a report 
for the purpose of initiation of a proceeding the learned Magistrate can- 
not treat it as a ‘police report’ and take cognizance of the offence under 
section 190 (1) (b) of the Code of Criminal Procedure 1973 by the defi- 
nitions of a ‘complaint’ anda ‘police report’ as in section 2(d) and 2(r) 
respectively of the Code. The ‘complaint? means any allegation made 
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orally or in writing to a Magistrate with a view to his taking action under 
this Code that some persons whether known or unknown as committed an 
offence but it does not include a ‘police report’. The explanation 2 to 
section 2 (d) of the Code runs as follows :— 

“A report made by a police officer in a case which disclosed after 
investigation the commission of a non-cognizable offence shall bé 
deemed to be a ‘complaint’ and the police officer by whom such 
report is made shall be deemed to be the complainant. “The 
explanation makes it clear that the report made by the police on an 
unauthorised investigation of a non-cognizable case is a complaint. 
Under the Criminal Procedure Code of .1898, there were some differences 
of the judicial opinion on the question whether the ‘police report’ is a non- 
cognizable case would come under section 190 (1) (b) of the said Code. In 
the case of (2) Prabin Kumar vy. The State of Andhra Pradesh, reported 
in AIR 1965 SC 1185, the Supreme Court made the position clear by laying 
down the Jaw that where the information to the police disclosed both 
cognizable and non-cognizable offence the police may investigate both 
without any specific order under section 155(2) relating to the non-cogni- - 
zable offence and submitted a joint report to the Magistrate and that in 
such a case the Magistrate who takes cognizance under section 190 (1) 
(b) can proceed according to the section 251(A) of the Old Code but the 
explanation given to the definition of ‘complaint’ under section 2(d) of the 

New Code makes it clear that a report made by the police-as to the commis- 
sion of a non-cognizable offence will be treated as a ‘complaint’ ard as such 
would come within the purview of section 190 (1) (a) of the New Code 
and not as a ‘police report’ under section 190(1) (b). There has been 
also a change in the wording of section 190(1) (b) of the new Code but it 
merely refers to ‘police report’. The ‘police report’ as defined in section 
2(r) of the new Code means a-report forwarded by a police officer to a 
Magistrate under sut-section (2) of section 173. This definition which is 
a new one indicates that the expression ‘police report’ through-out the 
new Code would refer to the report under section 173(2) both in respect 
of cognizable cases and non-cognizable cases where the investigation is 
undertaken under the order of a Magistrate under section 155(2) of the 
Code. Having regard to such definition of the ‘complaint’ and then to 
proceed in accordance with the provision of law. Once it is treated asa 
‘complaint’ as it should be the Magistrate is further required to` deter- 
mine whether the examination of the complainant section 200 of the new 
Code is necessary or not. In any event-he could not have brushed aside 
the valid objection raised by the accused petitioner regarding the 
legality and validity of the investigation followed by a report in this 
case. It is true thatin the case of H. N. Rishbud as referred to above, 
the Supreme Court observed that a defect or illegality in investigation, 
however serious had no direct bearing on the competence or the procedure 
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relating to cognizance or trial. It has also observed that it cannot 
be maintained that a valid and legal police report was the foundation of 
the jurisdiction of the Court to take cognizance. At the same time the 
Supreme Court pointed out in that case at page 204 of the report as 
follows :— ‘...... While no doubt, in one sense Clauses (a), (b) and (c) 
of Section 190(1) are conditions requisite for taking ' of cogni- 
. Zance, it is not possible to say that cognizance on an invalid police report 
is prohibited and is therefore a nullity. Such an invalid report may still 
fall either under Clause (a) or (b) of Section 190 (1), (whether it is the one 
or the other we need not pause to consider) and in any case cognizance so 
taken is only in the nature of error in a proceeding antecedent to the trial. 
To such a situation Section 537, Cr. P. C. which is in the following terms 
is attracted...... “The Supreme Court, thereafter proceeded to observe 
that if cognizance was in fact taken, on a police report vitiated by the 
breach of a mandatory provision relating to investigation, there could be 
no doubt that the result of the trial which followed it could not be set 
aside unless the illegality in the investigation could be shown to have 
brought about a miscarriage of justice. Again the Supreme Court observes” 
It is relevant in this context to observe that.even if the trial had proceeded 
to conclusion and the accused had to make out that there was in fact a 
failure of justice as the result of such an error, explanation to section 537 
Cr. P. C. indicates that the fact of the objection having been raised 
atan early stage of the proceeding isa pertinent factor. To ignore the 
breach in such a situation when brought to the notice of the Court would 
be virtually to make a dead letter of the peremptory provision which has 
- been enacted on grounds of public policy for the benefit of such an accused 
“In that case the Supreme Court was concerned with the question whether 
an investigation made by an officer below the rank of a Deputy Superin- 
tendent of Police without the order of a Magistrate of First Class as is 
required under section 5(4) of the Prevention of Corruption Act 1947 was 
in violation of a mandatory provision of law and as such illegal. The 
Supreme . Court laid down that such provisions were mandatory and not 
directory and that the investigation conducted in violation thereof bears 
the stemp of illegality. In fact the Supreme Court sent down two of the 
eases to trial court for the purpose of passing appropriate orders after 
reconsideration in the light of the judgment. In doing so the Supreme 
Court observed in the judgment that when a breach of such mandatory 
provisions was brought to the knowledge of the court at a sufficiently 
early stage of the trial the Court, while not declining cognizance, will have 
to take necessary steps to get the illegality cured and the defect rectified, 
by ordering such reinvestigation as the circumstances of an individual 
case may call for. Section 202 of the Code of Criminal Procedure was 
thought of by the Supreme Court which can provide fora cure of such 
an illegality. The present case as has already been pointed out is under 


218 Union of India v. Nirmal Kanti Chanda Roy [1976 (1) CLI 


the New Code which has in my view changed the law to some extent. In 
the case of H. N. Rishbud the Supreme Court did not consider whether 
such an invalid police report would fall under Clause (a) or (b) of Section 
190(1) of the Old Code. Now the position is clear as from the definitions 
of ‘complaint’ and’ ‘police report, as discussed above. 

5. Mr. Mukul Gopal Mukherjee, learned Advocate referred to a 
Single Bench Decision of this Court in the case of (3) Subodh Singh Modak, 
1974 Cr. L. J. 185 wherein Talukdar J. held that the provisions of section 


155(2) are mandatory and the illegality is a material one not curable under 
section 537 Cr. P. C. 


6. That decision was under the old Code and it must be subjected to 
the principle of law as enunciated by the Supreme Court in H. N. Rishbud’s 
case. In so faras the present case is concerned the fact remains that the 
police investigated into a non-cognizable offence without obtaining any 
order of the Magistrate as required under section 155(2) of the new Code 
and submitted a report thereafter. In view of the definition of the ‘com- 
laint’ along with the explanation thereto as given in section 2(d) of the 
new Code and the definition of the ‘police report’ asin section 2(r), the 
report as submitted by the police should be treated asa ‘complaint’ and 
the learned Magistrate will thereafter proceed aecordiog to the provision 
of law. 

7. In the result, the case is sent back to the learned Magistrate 
with a direction to proceed in accordance with the provisions of law and 
in the light of the observations made above from the stage it reached 
with submission of the ‘police report’ in section 290 IPC on 5.7.74. The 
impugned orders and other orders are set aside and the Rule is dis- 
posed of accordingly. E 

S.P.T. 


[CIVIL APPELLATE JURISDICTION] 
Before Mr. Sankar Prasad Mitra, Chief Justice and Mr. Justice Salil 
Kumar Datta 


Decision : July 16, 1975 


Union of India & Ors. sas - ae ... Appellants 
Versus 
Nirmal Kanti Chanda Roy & Ors. ... ... Respondents* 


Railway Servants (Discipline & Appeal) Rules, 1968—Rale 14 (ii)— 
Article 311 (1) & (2) of Constitution of India—Removal of employee from 
service without enquiry— Reasons to be recorded in writing for not holding 
enquiry—Proviso (b) to sub-Art. (2) of Art. 311—Amount of care and 

*F, M. A. no. 999 of 1974 (Mandamus) arising out of Cr. 329 (w) 
of 1974. 
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attention‘ required for finding out employees concerned for holding the requi- 
site enquiry— Recording of reasons, whether mandatory. 

Several railway employees were: ‘removed from service in accordance with Rule 
1 4(ii) of the Railway Servants (Discipline and Appeals) Rules, 1968. They were removed 
from service without any enquiry held against them but after service of notices of such re- 
moval; It is needless to point out that under Article 311 (1) and (2) of the Constitution, no 
person who is a memher-of a civil service of the Union or All India Service can be dismi- 
ssed, removed or reduced in rank without holding an enquiry against him. But the pro- 
viso (b) to sub-article (2) of Art. 311 lays down that the enquiry may be dispensed with 
where the ‘competent suthority is satisfied that for some reasons, to be recorded by that 
authority in writing, it is not reasonably. practicable to hold such enquiry. Similar 
provisions have also been made in Rule 14,(ii) of the said 1968 Rules. 
The only point for consideration in the instant appeal is whether the authority 
concerned had recorded its reasons in writing to show that it was not reasonably prac- 
ticable to hold an enquiry. 


HELD: Itis well settled that the Court must find the factual existance of the 
circumstances justifying the non-holding of such enquiry. The relevant order disclosing 
the reasons for not holding the enquiry is the order dated 21.5.76. That order alleges 
_that the employee is absconding. It says that the employee has not reported to his 
place of work and that he continues to absent himself from work. These facts may be 
germane to an order for dismissal but they are not germane to an order recording 
reasons for not holding the enquiry. Rule 26 of the Railway Servants (D. & A) Rules 
1968, the Circular no. E-302/0/Vol. VI, dated 19.12.60 of the Railway Board and the 
printed form of the Notice for removal from service with reference to Rule 14 (ii), 
go to show the care and attention required on the part of the authorities to find out the 
employee concerned- for the purpose of holding an enquiry. It does not appear that 
in the instant case any such effort or attempt was made. The reasons given in the order 
dated 21 5.74 do not. refer to or mention a single effort to find the concerned emplo- 
yees or to serve any charge sheet on such employees although in the notices of removal 
there home .addresses have been stated. The recording of reasons is, a mandatory 
requirement of the Constitution. Therefore the trial Court was rigbt in striking down 
the notices ‘of removal in the instant case. 


Case referred to: 
(D) Chief Mechanical Engineer, Eastern Rly. v. Jyoti Prokash Banerjee, 
‘1975 (1) CLJ 537 


Sankardas Banerjee and Ajoy Kumar Basu... | for the appellants 
Somnath Chatterjee, Mohitosh Mazumdar, Samir Komnar 
Ghosh and Ashok Kumar Ganguly a ste .. for the respondent 


The judgment of the Court was as follows :— 

Mitra C. J.: This appeal arises out of the All India Railway Strike 
which commenced on the 8th May, 1974. The respondents were removed 
from service without any enquiry held against them. The removal notice 
-in the case of respondent no. 1 is dated the 2lst oMa, 1974. The terms 
of this notice are as follows :— 

“Sri N.K, Chanda Roy, son of Babu Monkumar Roy employed 
as Sta. Clerk Gss Offce, Shalimar is hereby removed from service 
with effect from 21-5-1974‘in accordance wlth the Rule 14 a) of the 
Rly. Servants D and A Rules”.” 
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~- 2, The removal notice is signed by the appointing authority. Rem- 
oval Notices on the other respondents were also on the same terms. The 
removal notices contained the residential addresses of -the respective 
respondents. It is well-known that under Article 311 (1) and (2) of the 
Constitution no person who is a member of a Civil Service of the Union 
or All India Service'can be dismissed, removed or reduced in rank without: 
holding an enquiry against him. But proviso (b) to sub-article (2) of 
Article 311 lays down that the enquiry may be dispensed with “where the 
authority empowered to dismiss or remove a person or to reduce him in 
rank is satisfied that for some reason, to be recorded by that authority in 
writing, it is not reasonably practicable to hold’ such inquiry.” 
Similar provisions have also been made in Rule 14 (ii) of the 
Railway Servants (Discipline and Appeal) Rules, 1968. 


3. The only point for inquiry in this appeal is whether the author- 
ity empowered to dismiss had recorded its reasons in writting to show that 
it was not reasonably practicable to hold an inquiry. These reasons havé 
been annexed tothe Affidavit-in-Opposition of Gouri Sankar Ganguly, 
Traffic superintendent of South Eastern Railway at Shalimar affirmed on 
the 9th July, 1974. We set out below Annexure R to this Affidavit. It 
is as follows :— 


ORDER 

“Shri Nirmal Kanti-Chanda Roy (name) Station Clerk (design- 
ation) Shalimar (headquarters) has been absconding and has not repo- 
rted to his place of work and continues to absent himself.from work, 
without reasonable excuse, notwithstanding due notices issued to all 
staff to be present in the context of the emergency arising out of the 
illegal strike. Heis also found to be indulging in activities affecting 
the work of the railways”. 

(ii) Thus, in this case, there is no doubt that Shri Nirmal Kanti 
Chanda Roy is guilty of gross misconduct in that besides violating depart- 
mentel rules, he is, without lawful authority or excuse, doing prejudicial 
acts and is contravening and abetting contravention of the rules and 
orders issued under the Defence of India Act and the Rules framed under 
it. f À 

(iii) Itis without doubt, in the facts and circumstances of the 
case that the abovementioned action of Shri Nirmal Kanti Chanda Roy 
merits his removal from service. 


(iv) Shri Nirmal Kanti Chanda Roy is absconding and is ‘not 
available and in the particular facts and circumstances of the case, I am 
satisfied that it is not reasonably practicable to hold the enquiry under 
D and A Rules for his removal and at the same time it is considered that 
the aforesaid person is not fit to remain in service. - 


(v) Therefore, I, the competent authority, do hereby order that 
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Shri Nirmal Kanti Chanda Roy shall be removed from service with imm- 
ediate effect. The notice of removal be issued accordingly. 


Station » Shalimar. Sd/- G.S. Ganguly, 
Dated 21st May, 1974. Traffic Supdt., S.E Railway, 
: Shalimar.” 


This order setting out the reasons aforesaid was followed by the notice 
of removal we have referred: to. . But’ it is not disputed that this is the 
only recording of reasons for not holding the inquiry as envisaged by 
proviso (b) of Sub-Article (2) of Article 311 of the Constitution as well as 
Rule 14 (ii) of the aforesaid Rules. There are similar recordings with 
respect to other respondents as well. Mr. Sankardas Banerjee appearing 
on behalf of. the appellants has argued before us that the aforesaid 
order of the 21st May, 1974 contains adequate reasons for dispensing 
with the enquiry. Learned Counsel says that first there wasa threat of 
strike. This was followed by a Notification under the Defence of India 
Act and the Rules made thereunder that the strike would be illegal. Inspite 
of that Notification the strike was launched. It was a strike of an All 
India character having disastrous consequences on the movement of troops 
and essential goods. The respondents participated in the strike. The 
strike began on the 8th May, 1974 and the order under scrutiny-was reco- 
rded on the 21st May, 1974. For the entire period the respondents were 
absconding and were not available. The cumulative effect of these circ- 
umstances, according to learned Counsel, is that the competent authority 
is justified in dispensing with the enquiry. Mr. Banerjee said further that 
if the respondents were not available there was no question of holding 
any enquiry against them. 

4. In our judgment in (1) Chief Mechanical Engineer, Eastern Rail- 
way and another v. Jyoti Prokash Banerjee and others, reported in 1975 
(1) CLJ 537, we have said that the court must find the factual existence 
of circumstances justifying the non-holding of the enquiry, We have 
scrutinised the order herein made on the 2Ist May, 1974. This order 
alleges that the employee concerned is absconding. The statement appears 
to have been made on two grounds, namely, (i) the employee concerned 
bas not reported to his place of work and (11) he continues to absent him- 
self from work. In other words, when in paragraph 4 of the order 
the words ‘absconding’ and ‘not - available’ are used they mean 
that the person concerned was absenting himself from work and was not 
reporting for duty. “The particular facts and circumstances” referred to 
in paragraph 4 of the order also relate to those two facts. These facts may 
be germane to an order for dismissal but are they germane to an order 
recording reasons for not holding an inquiry ? 


5. Our attention has been drawn to Rule 26 of the Railway Serva- 
nts (Discipline and Appeal) Rules, 1968. This Rule says -“Every order, 
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notice and other process made or issued under these rules shall be served 
in person on the railway servant concerned or communicated to him by 
registered post.. 

. 6. We were then invited to look into serial No. 7609, Circular No. 
E-302/0/ Vol. VI, dated the 19th December, 1970 of the Railway Board. 
This Circular, inter alia, provides as follows :-— ' 

“In terms of Rule 26 of the Railway Servants (Discipline and 
Appeal) Rules, 1968, every order, notice and other process made or 
issued under the said rules will be served in person on the railway ser- 
vant concerned, or communicated to him by registered post.” 

It has been brought to the notice of the Board that in some cases 
the service of notice of imposition of penalty could not be effected 
either due to the absence of the railway servant concernéd or due to his 
refusal or evasion to accept the same. The Board have examined the 
matter and decided that as far as possible actual service of an order/notice, 
which seeks to impose a punishment on the railway servant concerned 
is desirable and, therefore, with a view to ensuring actual service of the 
order / notice on the railway servant concerned, the authority should 
explore all possibilities of serving the order / notice, as indicated below. 

(1) Where the railway servant ıs presentin office the order/ 
notice should be served on him in person. If he refused to accept the 
same or evades its service on him on one plea or the other the fact of his 
refusal, etc. should be recorded in writing and signatures of the wit- 
nesses in whose presence the order / notice is attempted to. be served on 
him, taken in support of such attempt. 

The order / notice should be deemed to have come into effect 
from the date On which it was so attempted to be served on the railway 
servant concerned irrespective of whether he accepts it or not. 

(i) In case the railway servant 1s not present in office the order / 
notice should be communicated to him at his last-known address by 
registered post A.D. 5 

(ii) In case the railway servant accepts the order / notice sent by 
registered post A.D., it should be deemed to have come into effect from 
the date of such acceptance thereof, unless it specifes any subsequent 
date from which it has to take effect. a 

(iii) In case the railway servant concerned does not accept the 
order / notice, and the same is returned undelivered by the Postal Authori- 
ties with the endorsement, such as ‘‘addresses not found”, “refused to 
accept”, etc. it should be pasted on the Notice Board of the Railway 
premises in which the employee concerned was working last as well as in 
a place in the Jast noted address of the railway servant. 

The order / notice should be deemed to have come into effect from 
the date of issue thereof unless it specifies a subsequent date from which 
it has to take effect. 
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The above instruction may be brought to the notice of all author- 
ities concerned for guidance.” T 
. We have further been invited to consider the Form of the notice 
for removal from service with reference to Rule 14 (ii) of the Railway 
Servants (Discipline and Appeal) Rules, 1968. The Form runs thus : 


“No. Name of office 
Place of Issue | Dated 
(i) Whereas Shri...  ... «. Designation... ... Uunder...... has 
been unauthorisedly absenting from ...... for which a charge-sheet bearing 
this office No...... dated...... was sent to his home address under registered 


post with acknowledgement due. 

(ii) Whereas the said charge-sheet has been returned undelivered 
by the Postal Authorities with the remarks... ok ae es 

(iii) Whereas the said Shri...could not be contacted at the addre- 
- s3 on the record of this office and whereas the present whereabout of the 
said Shri...... is not known to this office. 

(iv) Whereas the undersigned is satisfied that the circumstances 
of the case are such that it is not reasonably practicable to hold an inquiry 
in the manner provided in the Railway Servants (Discipline and Appeal) 
Rules, 1968. 

- (v) Now, therefore, in exercise of the powers conferred by Rule 
14 (ii) of the Railway Servants (D & A) Rules, 1968 the undersigned 
hereby removes the said Shri...... Designation...... under...... from service 
with effect from...... 

= 7. We have extensively quoted the Rule, the Circular thereunder 
and the Form of the Notice of Removal just to show the care and atten- 
tión required on the part of the Authorities to find out the employee 
concerned for the purpose of holding an inquiry. It does not appear to 
us that in the instant case any such effort’ or attempt was made. The 
reasons give in the order of the 21st May, 1974 do not refer to or mention 
a single effort to find the respondents or to serve any charge sheet on the 
respondents although in the notices of removal their home addresses have 
been stated, In our opinion, the circumstances set out in the orders 
dated the 21st May, 1974 may justify orders of dismissal but they do not 
give reasons for dispensing with an inquiry. The recording of reasons, 
needless to say, is a mandatory requirement of the Constitution. 

_ $. In these premises, we are inclined to agree with the learned 
trial Judge who has struck down the notices of removal in the instant 
case, 

The appeal is dismissed, 

There will be no order for costs, - 

9, We- made it clear, however, that this order of ours shall not 
prevent the Railway Authorities from taking any disciplinary proceedings 
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against at the respondents in accordance with law. | 
‘There will bea stay of eile of this order for a period of 
eight weeks from date. 
10, Each of the Tespondents is to` be aid a sum equivalent to 
his salary for one month without prejudice to the rights and: contentions 
of the appellants. Tese sums. areto be paid within a fortnight from 
` to-day. : 


Datta J. I agree 
ANG. S. 


[CRIMINAL APPELLATE JURISDICTION] 
Before. Mr. Justice Purna Chandra Borooah and ` 
Mr. Justice Hirendra Nath Sen 
Decision : January 7, 1976 ` | ; 
Madan Prodhan alias Munna ee -. © «Appellant 
Versus l a 
State of West Bengal e l ...Respondent* 


West Bengal Children Act (no 30 of 1959), Secs2 (h) & 28— 
Juvenile delinquent—Trial of—Joint trial of juvenile offender with an 
adult—Splitting up of trial—Prohibition of joint trial of ‘child’ and 

‘adult’—Direction for separate trials of child and . adult— Appropriate court 
for trial of child—Cr. P.C, 1973 had not affected the 1959 Act not had 
taken away jurisdiction conferred by that Act. 

Criminal Procedure Code 1973 (Act 2 of . 1974)—Saving of Special 
and local Iaw—Sec. 27—Jurisdiction of Court in case of juveniles— West 
Bengal Children Act 1959 remained unaffected— Interpretation. . 

It is not in dispute that the appellant had not attained the age of 18 years on the 
date of commission of the offence. Therefore he was a juvenile delinquent as per section 
2 (h) of the West Bengal Children Act 1959. Section 28 (1) of the Act prohibits a joint 
trial of a child and an adult. Inspite thereof, the appellant was tried along with one 
Kartick Debnath on a charge under section 302/34, IPC, on the allegation that the app- 
ellant with the other accused had, on 24 3. P: -committed murder by intentionally -OT 
knowingly by causing death of one Ramlal in ‘furtherance of ‘a common intention of them 
both. The Sessions Judge found the accused persons guilty of the ee and sentenced 
each of them to suffer imprisonment for, life. 

The question here is whether after coming into force of the new Code of Crimi- 
nal Procedure, the provisions of the W. B. Childrens Act ia would Cease to apply to 
cases of juvenile delinquents or not. 

HELD: Section 5 of Criminal Procedure Code, 1973 has saved the operation 
of special or local laws. In other words, such laws would remain unaffected by the Code 
unless there is any specific provision to the contrary either in the Code itself or in the 
local or special law. Section 27 of the Code permits trial of a areal by the Courts of 


*Criminal Appeal no 470 of 1975 
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certain magistrates, where the offence committed is not punishable with death or impri- 
sonment for life. This section does not in any way affect the provisions of the 1959 
Act nor has it taken away the jurisdiction conferred by the said Act. 

The appellant being a ‘child’ on the date of commission of the offence for which 
he was convicted, his trial along with Kartick who is an aduit, was-clearly without juris- 
diction as the said trial was held im contravention of the specific provision of section 
28 (1) of the 1959 Act. That being so, the conviction and the sentence so far as the appe- 
tant is concerned, are Hable to be set aside. É 


Nalin .Chandra Banerjee and A. K. Dutta... ii Jor the Appellant 
Chitta Ranjan Bag ve a. for the State 


The judgment of the Court was as follows :— 


_ Borooah J. : The appellant, Madan Pradhan alias Munna, was 
tried along with one Kartick Debnath before Shri M. R. Mallick, Addi- 
tional Sessions Judge, Sixth Court, Alipore ona charge under section 
302/34 of the Indian Penal Code on the allegation that the appellant with 
the other accused person had on March 24, 1973 at Turf Road, within 
Police Station Bhowanipur, in Calcutta committed murder by intentionally 
or knowingly causing the death of one Ramlal Nath in furtherance of 
the common intention of them both. 

2. The learned Judge by an order dated October 12, 1974 found 
both the appellant and the other accused person guilty of the charge 
under section 302/34 of the Indian Penal Code and sentenced each of 
them to suffer imprisonment for life. 

3. Mr. Nalin Chandra Banerjee, learned senior Advocate appear- 
ing on behalf of the appellant, has submitted before us that the trial of 
the appellant who was a ‘Juvenile delinquent’ within the meaning of 
section 2(h) of the West Bengal Children Act, 1959 (hereinafter referred 
to as the Act) along with Kartick Debnath who was an adult was clearly 
barred under section 28(1) of the said Act. As such, the trial and the 
conviction is without jurisdiction. 

4. Mr. CR. Bag, learned Advocate appearing on behalf of the 
State, does not dispute the fact that the appellant was a minor on the date 
of the commission of the alleged offence or that the trial is without 
jurisdiction. l 

5. It appears from the order sheet of the learned Magistrate dated 
29-8-1973 that the learned Magistrate had seen the medical report to the 
effect that the appellant before us was a minor. By the said order the 
learned Magistrate also directed the Investigating Officer to split up the 
case for submission to the Central Children’s Court, Caleutta. It appears 
that this order of the learned Magistrate was overlooked or disregarded 
‘and no step for splitting up of the trial was taken by the Prosecution. 
hnis point was again agitated at the time when the question of committal 
rose. The learned Magistrate in committing the apppellant and Kartick 
Debnath to the Court of Sessions by his order dated 12-7-74 was of the 
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view that the West Bengal Children Act being a State Act would not 
apply to the present case in view: of section 27 of the Code of Criminal 
Procedure, 1973. . | | 

6. Itis undisputed that the appellant Madan Pradhan alias Munna 
was a ‘child’ or in other words, he had not attained the age of eighteen 
years on the date of the commission of the murder. He was, therefore, 
a juvenile delinquent within the meaning of section 2(h) of the Act. 

7. Section 28(1) of the Act debars the trial of a child together with 
an adult. ‘The question is whether after coming into force of the Code 
of Criminal Procedure, 1973 the provisions of the Act would cease to 
apply to the case-of a juvenile delinquent. 

8. Section 5 of the new Code lays down, inter alia, that nothing con- 

tained therein shall in the absence of a specific provision to the contrary 
` affect any special or local law for the time being in force. Therefore 
the said section saves any special or any local laws which would remain 
unaffected by the Code unless there 1s any specific provision to the con- 
trary either in the Code or in the local or special law. 

9. Section 27 of the Code permits trial of a Juvenile by Courts of 
certain Magistrate where the offence committed is not punishable with 
death or imprisonment for life. This section does notin any way affect 
the provisions of the Act or take away the jurisdiction conferred by 
the Act. l a 

10. In view of what has been stated above, we must hold that as 
the appellant Madan Pradhan alias Munna was clearly a child on the date 
of the commission of the offence for which he was convicted, his trial along 
with Kartick Debnath who was an adult was clearly without jurisdiction 
being in contravention of the specific provistons of section 28(1) of the 
Act. The conviction and sentence passed on the appellant under section 
302/34 of the Indian Penal Code must accordingly be set aside. 

11. The appeal must therefore succeed. The order of conviction 
of the appellant under section 302/34 of the Indian Penal Code and the 
sentence of imprisonment for life imposed upon him are set aside. 

12. The accused appellant will be produced before the learned 
Magistrate who will forward him to the appropriate Children’s Court 
at Calcutta to be tried in accordance with law. l 

Sen J. I agree i 

S. P. T. 
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- [CIVIL APPELLATE JURISDICTION] 


(41, Before Mr. Justice Rabindranath Bhattacharya 
n Ma l Decision : February 9, 1976 i 
_ Sastiram Ghosh & Ors. ... T ... Appellants 
í ~- . Versus 
‘Sankaribala Dassi & Ors. “er as ... Respondents* 


. Probate—Grant of—Distinction between grant of probate and issue of 
probate . to applicant—Indian succession Act (39 of 1925), sec, 222 — Probate 
only to appointed executor—when Will becomes operative. 


By a will Bipin gave his properties to his wife Sushila. Sushila, in due course, 
took probate of Bipin’s will. Sushila made a gift of the disputed property to Shyama- 
pada by a will. Shyamapada left a will on the basis of which Sankaribala is claiming 
title to the suit' property. Saokaribala presented an application to Court for ~issue of 
probate of the will of Shyamapada, This application, she made, in the Probate case no, 
10 of 1931 which was disposed of on 1.8 31. That Probate case was started on a petition 
filed by Shyamapada for the-issue of probate of the will of Sushila in his name, In that 
application, the suit property was mentioned. The order which finally disposed of that 
Probate case was to the effect, “that probate is allowed to the applicant executor as 
prayed for” Now, on the application of Sankaribala probate waa issued by the District 
Delegate with the copy of the will annexed. The protrate was issued to Sankaribala. 
Yn the probate it was stated that it was granted to Shyamapada. As such, it has been 
contended that as. it was a probate granted toa dead person (Shyamapada), it was of 
no value when the same was issued to Sankaribala and the will was in effective. 

HELD: Section 222 of the Indian Succession Act provides that the probate 
shall be granted only to the executor. That being so, Sankaribala is entitled to apply 
for Letters of Administration of the estate or to distribute the assests, if necessary. Here 
Shyamapada who was the executor appointed by the will of Sushila applied for: probate 
_and in fact, the court granted probate to him and as soon as the probate was granted, 
the will of Sushila became operative and the legates became entitled to claim the pro- 
perties under the will. Where probate hag already been allowed, there cannot be any 
question of substitution: The unconditional order granting probate is the final order of 
the disposal of the probate proceeding and it matters not whether the probate is actually 
issued-to the applicant. With the passing of that final order, the will becomes 
effective unless the grant of probate is revoked according to law. Therefore, the con- 
tention that the will of Sushila became worthless as no probate was actually issued to 
Shyamapada and as the probate in the name of a dead person was issued to Sankari- 
bala is not tenable. The order for the issue of the probate is nothing but a consequential 
order based upon the order granting probate. 


Cases referred to : 


(1) . Hare Ram Singh Chowdhury v. Ram Ram Singh Chowdhury, ( 1922) 
- 21 CWN 285 i 
(2) Sarat Chandra Banerjee v. Noni Mohan Banerjee, (1909) ILR 36 


- Cal 799 
Lala Hemanta Kumar and Mohanlal De is .. for appellants 
B. K. Banerjee and Mukti Prosanna Mukherjee... : «for respondents 


"Second Appeal No. 1180 of 1968. 


\ 
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The judgment of the Court was as follows :— 


This second appeal is by the defendants nos. 2, 3 and 6 of the 
original suit. 


2. The plaintiffs, two in number, filed the original suit against the 
six defendants for recovery of khas possession of the suit premises ` which 
is a house. Defendant no. l is the tenant. Previously plaintiff no. 1, 
Narayan filed a suit against the defendant no. l for eviction and in that 
suit it was found that there was no relationship of landlord and tenant 
as between Narayan and the defendant no. 1, Ramani Mohan. ‘Subsequen- 
tly, the ptaintiff no. 1 Narayan and the plaintiff no. 2 Sankaribala Dassi 
jointly filed the present suit for eviction of the defendants. In this suit, 
the material allegations were that originally Bipin and Madhav, two 
brothers were the owners of the house. Bipin possessed the southern 
portion and Madhav enjoyed the northern portion. Bipin left a will 
giving his properties to his wife Sushila. Sushila took the probate of the 
will and she gifted some of the properties she got from her husband to 
Paritosh Kumari, her sister and her share in the suit property in the 
southern portion was given to Paritosh Kumari’s son Shyamapada by a 
will. After the death of Sushila, Shyamapada took the propate of the 
will and possessed the property. After his death, the proderty devolved 
upon his mother and ultimately upon his brother Ramapada Ghosh. The 
other half of the suit house which was possessed by Madhav Ghosh was 
also given to his wife Elokesi on the basis of a will. Elokesi possessed 
that property and made a gift of the same to one Shibaram Ghosh. Shib- 
aram died leaving his wife Swetbarani and four sons including the plain- 
tiff no. 1. In R.S. khatian the disputed portion of the property has been 
‘recorded in the name of Swetbarani alone. Paritosh Kumari while living in 
the southern portion of the suit house let out the upper story of that portion 
to different tenants. After her death, her son Ramapada- inherited her 
properties and began to possess the suit property in his own -right for 
more 12 years. Ramapada made a gift of his share of the suit property 
“to his niece, Sankaribala, the plaintiff no. 2 and she transferred the prope- 
rty to plaintiff no. 1. Subsequently, as some doubt was raised regarding 
the legality of this transfer, both the plaintiffs have started the present 
action after the dismissal of the previous suit for evicting the defendant 
no. 1. The defendant no. 1 and the defendant nos. 2,.3.and 6 contested 
the suit. Defendant no. l pleaded that he was a tenant under the predec- 
essor in-interest of the defendant nos. 2, 3 and 6 and challenged the title 
of the plaintiffs in the suit premises. The defendant nos. 2,3 and6 also 
challenged the title of the plaintiffs. - 


3. The trial court on the evidence on record held that plaintiff no. 
2 was entitled to get a decree for recovery of khas possession by evicting 
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the defendants from the suit property which i is in possession of the plaint- 
iff no. 2: It? was held by the trial court that Paritosh Kumari and Ram- 
apada possessed the suit house. i in their own right and had undoubtedly | 


acquired title by adverse possession and the- -allegations of transfer made ' 


inthe- plaint were not proved to- “be false or illegal. It has been specifi- 


- cally found by the trial court that none of the defendants had any title in 


the suit: property and that the ‘defendants have no right, title and interest 
in it.- It was decided by the trial court ‘that Sankaribala, the plaintiff no. 

2 has right, title and interest to the suit house as claimed. All the defen- 
dants were declared to be trespassers and they - were found to have collu-’ 
ded with one another. The right, ‘title and’ interest of the plaintiff no. 
2 was’ declared and: she was’ directed to get khas possession by evicting 


‘the defendants. The plaintiff no. 2 was also found: to be entitled to get 


mesne profits’ as indicated there. 


_ 4, | ` Against that decision, an appeal was taken to ‘the District Judge 
by- the defendant nos. 2, 3 and 6. That appeal has been dismissed and 
the findings of the trial court were accepted. _I have heard Mr Lala, the 


~ learned Advocate appearing on behalf of the appellants and Mr. Banerjee 


for the contesting respondent, Sankaribala Dassi, the plaintiff no. 2. 
5. The main point of law urged by Mr. Lala on behalf of the appe- 


Hants i is, that the courts- below ought to have held that the will of. Shya- 


(al 


mapada, the- basis of the title of. ‘the plaintiff ı no. 2 was ineffective and 


j no title to the suit property passed on the basis of the said will as Shyam- 


apada did- not -take out any probate” ‘of the will from the court and as 
Sankaribala obtained a probate inthe name of Shyamapada, already 
dead, issued from the court. Mr. Lala wants to say that at best Sankari- 


“bala ought to have obtained: letters of administration from the court in 


respect of the will executed by Shyamapada -and that the probate issued 


- to. Sankaribala by the court in the name of ‘Sbyamapada was illegal and 
iaoperative. 


6.. .The pation: dieriorë, is- akehe Sankaribala got any title to 


_the suit property on the: basis-of the will of Shyamapada and whether the 


plaintiff no. 2 could claim title on the basis of. the said will. The appli- 


cation made by Sankaribala for issue of probate has been marked Ext. 


D. .It was filed on. 11.7.63 -in connection with the Probate Case No. 10 


. of 1931 disposed of on 1.8.1931. Ext. 17 is the: “petition filed by Shyamapada 


for issue-of probate-in his name. in connection with the will executed by 
Sushila Dassi. Jn that application‘the suit property bas been mentioned. 
It was.filed.on 27.5.1931 before the Court: ‘of the Subordinate Judge, Birb- 
hum: Ext 16 is the certified copy.of the orders passed by the Subordinate 


- ‘Judge of Birbhum-in Probate Case-No. 10 of 1931 in which Shyamapada 


Mondal was the petitioner. This. relates to the orders passed in connection 
a the- s- application filed by. Shyamapada marked Ext, 17. „Order dated 
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1.8.1931 shows that witness was examined, the will in question was proved. 
and there was an order “that probate be allowed to the applicant-execu- 

tor as prayed for’. This was the order disposing of the probate case 

in question allowing probate to Shyamapada as prayed for by him. Upon 

the application of Sankaribala filed on 11.7.63 evidenced by Ext. D, we 

find that the probate was issued by the Subordinate Judge, Birbhum, the 

District Delegate on 4.10.63 with acopy of the will annexed. That 

probate was issued to Sankaribala. In the probate it is stated that 

it was granted to Shyamapada Mondal. Mr. Lala’s contention, asI have 

already indicated, is that as it wasa probate granted to Shyamapada 

Mondal already dead, it was of no value when it was issued to Sankaribala 

and that the will was ineffective. From the exhibits, as already mentioned, 

it is clear that the will of Sushila was already considered by the District de- 
legate and the Court allowed probate to Shyamapada Mondal relating to 

the will of Sushila. There is no dispute from either side that as soon as the 

will is probated and the probate is allowed, the will bécomes effective. 

The question, therefore, is whether the issue of probate in the name of 

Shyamapada to Sankaribala rendered the will inoperative. 

7. My attention has been drawn to Section 222 of the Indian 
Succession Act which says that the probate shall be granted only to an 
executor. There is no dispute about this position in law. Sankaribala, 
according to Law, was entitled to apply for letters of administration of 
the estate or to distribute the assets, if necessary. Only the executor 
appointed by the will can claim probate. In the present case, Shyama- 
pada, the executor, applied for probate and in fact the court granted the 
probate to him and as soon as the probate was allowed by court, the 
will became active and effective and the legatees could claim title to the 
properties under the will. In this connection Mr. Banerjee referred to the 
decision of a Division Bench of this Court in the case of (1) Hare Ram 
Singh Chowdhury v. Ram Ram Singh Chowdhury reported in 27 CWN 285. 
There, it was held that the probate should be taken as granted on the day 
when an order to that effect is passed and not the date when the order 
for issue of the probate is passed. When on 1.8.1931 probate was allowed 
to Shyamapada, the will of Sushila had all legal force so long as the order 
of probate would stand. My attention bas been drawn by Mr. Lala to 
the decision of this Court in (2) Sarat Chandra Banerjee v. Nani Mohan 
Banerjee, reported in ILR XXXVI Cal 799. But, that case is of no help 
in the facts and circumstances of the case before me. In that case the 
-question arose whether a wife could substitute her name for her husband 
in probate proceedings for getting letters of administration and it was 

held that the right to sue in Order XXII of the C.P. Code means the right 
to bring a suit ascertaining a right to the same relief which the deceased 
plaintiff asserted at the time of his death and that a right to obtain probate 
of a will is aright different in its nature from a mght to be appointed 


1976 (1) CLJ] Sastiram Ghosh v. Sankaribala Dassi . 23h 


by the court to administer the deceased’s estate. In the case before me, 
the probate was already allowed and therefore, there can be no question 
of substitution. On the other hand, if necessary, a person other than 
an executor could apply for letters of administration to complete the 
administration of the estate, and ifno such letter of administration 
was taken, the legal effect of the will was not to disappear. In 
my view, the unconditional order for grant of probate is the final order of 
disposal of the probate proceedings and it matters not whether the pro- 
bate is actually issued to the applicant or not. With the passing of that 
order, the will becomes effective and operative unless such grant of 
probate is revoked according to the Jaw. ldo not find any substance 
in the argument of Mr. Lala when he says that the will of Sushila became 
worthless as no probate was actually issued to Shyamapada and as the 
probate in the name of a dead person, Shyamapada, was issued to Sanka- 
ribala. The order for issue of probate is but a consequential order based 
upon the order allowing probate. 

8. Apart from the legal question raised by Mr. Lala as indicated 
above, the illegality, if assumed in the matter of issue of probate, will not 
be of any help to the appellants in the present case in view of the fact 
that the court below found title of the disputed property with the plaintiff 
no. 2 through her predecessor-in-interest by adverse possession. That 
finding has given a death blow to the defendants. There isno reason to 
interfere with the same in this second appeal. Besides, the defendant 
no, 1, the tenant against whom there was the decree for eviction did not 
file any appeal against the decree passed. 

9. Lastly, an attempt was made from the side of the appellants 
that the decision in the previous suit between the plaintiff no. 1 and the 
defendant no. 1 should have been considered by the courts below to find 
that the present suit is barred by the principles of resjudicata. I am 
afraid, that contention is unacceptable. In the previous suit the plaintiff 
no. 2 was not a party and moreover, in the present case, the plaintiff no. 
2 has obtained the relief and there can be no application of the principles 
of resjudicata. 

10. In the result, the appeal is dismissed on contest, with costs in 
favour of the contesting respondent no. 1 in this appeal. 

Let the lower court records go down as early: as possible. 


P.R. 


232. Chunoo Hembrum y. Garden Manager, N. D. Tea Estate (1976(1)CL- 


[CONSTITUTIONAL WRIT JURISDICTION] . - 
Before Mr. Justice Manash Nath Roy ta 
Decision : December 4, 1975 
Chunoo Hembrum aS ae e ie ee. ...Petitioner 
: Versus ta ae 
Garden Manager, New Doors Tea Estate & Ors. ... Respondents”. 


Industrial Disputes Act (Act 14 of 1947), Sec. 33 (2) (b), proviso— 
Purpose and scope of—Industrial dispute pending before Tribunal— Applica- 
tion by employer before Tribunal for approval of action taken—Dismissal ` 
of workman— Principles to be followed -by Tribunal in granting approval— 
Enquiry by Tribunal—Limits of Tribunal jurisdiction—Reasons given’ for 
dismissal not made out as per Standing Orders—Contrayention of proviso to 
s. 33 (2) (b)Order of dismissal, payment of one months -wages and 
making ~ of application for approval—Parts of same transaction—Such acts 
to be performed simultaneously — Interpretation. 


The. petitioner is an employee of a Tea Estates of nich Banarhat Tea Co. Ltd. 
is the owner. The terms of service and the conditions of employment of the employees ` 
of the company are governed a set of standing orders. At the relevant time an indus= 
trial dispute was pending before an Indurtrial Tribunal. The petitioner and the 
company were concerned ın that dispute. On the plea of habitual absence from work, 
the petitioner was charge-sheeted, which, according to clause 13 (c) (Y) of the standing 
orders is an’ act of misconduct. - The- petitioner was ‘asked to submit his written 
explanation to the charges framed against him ‘but as no -explanation was filed 
and as the ‘petitioner did not attend the enquiry the enquiry was held exparte. 
On the recommendation of the Enquiry officer, so. it appears, -an order of 
dismissal was made and that order was to take effect on and from 19.7.70. An 
application purporting be under section 33(2)(b) was sent by the company under registe- 
red post with acknowledgment due. The Tribunal received the said application on 
18.7.70. By the said application, the company prayed for the approval of the Tribunal. 
As against that application, the petitioner filed a written statement objecting to the 
company’s prayer for approval. The Tribunal held that the company had succeeded tn 
‘establishing its case for approval and accordingly the requisite approval was granted. 
Being aggrieved by the order of the Tribunal, the petitioner moved the High Court and 
obtained a Rule which was made absolute in due course, — i | : 

HELD : Section 33 of the Industrial Disputes Act requires that the conditions 
of service etc. of an employee would remain unchanged under certain circumstances - 
during the pendency of the proceeding before an Industrial Tribunal and section 33 (2) 
(b) requires that during the pendency of such proceeding ia respect -of an industrial 
dispute, the employer may, in accordance with the standing ordeis applicable to a 
workman concerned in any such dispute, alter, for any misconduct not connected with 
the dispute. discharge or punish, whether by an dismissal or otherwise that workman : 
provided that no such workman shall be discharge or dismiseed unless he has been paid 
wages for one month and an application has been made by the employer to the authority 
before which the proceeding is pending for approval of the action taken by the emp- 
loyer. Hence, the jurisdiction of a Tribunalin a proceeding under section 33is of a 
very limited nature and is neither appellate nor revisional but;the same is supervisory. 
section _33 bars alteration in the conditicns of service and taking an action ‘prejudicial 
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-to the workman concerned-ini the dispute when the same is connected. with a pending 
industrial dispute, without the approval of such authority. The scope of discretionary 
jurisdiction of the Tribunal is also the same and to’ the extent of making up a prima 

_ facie case by -holding afair and proper enquiry and acting bonafide. The Tribunal can 

interfere with the disciplinary action of the employer only : (1)when there is want of good 
faith, (ii) when there is victimisation or unifair labour practice, (iii) when the manage- 
ment has been guilty of a basic error or: violation -of the- principles of natural justice 
and (iv) when on the materials the finding is completely baseless or perverse. 

Here, the question is whether the findings of the Tribunal are proper or perverse. 
If they are proper, the High Court would: have no jurisdiction to interfere. In the 
present case, relying on the two exbibits, the Tribunal held’ that the’ charge sheet was 
duly served on the petitioner and the notice of eńquiry was also properly and duly 
communicated to him. But on examination of these documents, one can not but hold 
tbat the petitioner had no opportunity at all to. make a proper representation against 
the proposed charges. Be that as it may, from the admitted evidence it appears that 
there was no proper. and due service-of the notice of enquiry and of the charge-sheet on 
‘the petitioner and any contrary finding by the tribunal is not only unjustified and 

. baseless but is also perverse. Since-there was no proper and due service of the said 
notice and the charge-sheet, there was: -violation of the . principles of natural justice as 
the petitioner did not get due, proper and adequate- opportunity to represent his case 
or to make proper representation in the domestic enquiry. The Tribunal has failed to 
assess and consider the effect of such non- service of the notice and of the charge-sheet on 
„the petitioner, which prevented bim, from making effective representation and that has 
rendered'the Tribunal’s findings to be irregular and perverse and for such perversity 
alone, the impugned. order is liable to be- set aside. 

It was contended that as.there was delay in filing the apelication under section 
33(2Xb), the impugned order is not sustainable. But the record shows that the company 
complied with-the requirements of the proviso to that section and the delay, if any, in 

~ receving’the application by the Tribunal was perhaps ‘due to postal delay. ,The conten- 

-~-tion therefore fails. = 
-': - The subsequent, appearance of the D at the gecond stage of the purpor-` 

.ted enquiry.would not operate asabar in contending, that the charge-sheet and the 

“notice of, enquiry were not duly served on him. 
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(9) Binny Ltd v. Their workmen AIR 1972 SC 1975: (1972) 1 LLI 478 

(10) Murugan Mills Ltd. v. Industrial Tribunal, Madras, AIR 1965 SC 
1496 : (1965) 1 LLJ 422 

(11). Punjab National Bank Ltd. y. Their workmen, AIR 1960 SC 160: 
(1959) 2 LLJ 666 
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(13) Central Bank of India Ltd. v. Prakash Chandra Jain, AIR 
-1969 SC 983 : (1969) 2 LLJ 377 
(14) Lord Krishna Textile Mills v. Its Workmen, AIR 1961 SC 860 : 
(1961) 1 LLJ 211 
(15) Metal Press works Ltd. y. Deb, (1962) 1 LLJ 75 
(16) Premier Automobiles Ltd. vy. Ram Chandra Bhimayya Polkam, 
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S. R. Ghose... .  «. for the petitioner 
Dr. Debi Prosad Pal and Hache Kumar Sen Gupta ...for the respondent 


The faudgmert of the Court was as follows :— 


This rule is directed against Order No. 2! dated 18th March, 1972/ 
.28 th March, 1972 made in a proceeding under section 33(2) (b) of the Indu- 
strial Disputes Act, 1947 being Case No. 66 of 1970 by the 8th Industrial 
Tribunal, West Bengal. By the said order the Tribnnal was pleased to all- 
ow the application under section 33(2) (b) of the Act and consequently gra- 


nted approval of the action taken by the respondent company against the 
petitioner. 


2. Section 33 of the Act requires that the conditions of service etc., 
-of an employee would remain unchanged under certain circumstances 
during the pendency of the proceeding and section 33(2) (b) requires that 
during the pendency of any such proceeding in -respect of an industrial 
dispute, the employer may, in accordance with the standing orders appli- 
cable to a workman concerned in any such dispute alter. 


(a) 


(b). for any misconduct not connected with the dispute, discharge 
or punish, whether by dismissal or otherwise, that workman ; 
Provided that no such workman shall be discharged or dismissed, unless 
he has been paid wages for one month and an application has been made 
by the.employer to the authority before which the proceedings is- pending ` 
for approval of the action taken by the employer. 
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3. The petitioner, at all material times, was employed as CTC 
Dafadar in the New Doors Tea Estate which is owned by Messrs Banarhat 
Tea Company Limited, a Company registered under the Compa- 
nies Act, 1956. It is an admitted position that the terms of service 
and conditions of employment of the employees of the said Tea Estate 
are governed by a set of rules incorporated in the Standing Orders and 
at the relevant time a cispute was pending before the respondent Tribunal 
under Government Order Reference No. 639/I.T. / I.R./9L-22/66 dated 
February 21, 1967 and the petitioner and the respondent Company were 
concerned in the said dispute. 


4. It appears tbat for allegations of habitual absenteeism, the 
petitioner was chargesheeted on June 25, 1970, which according to clause 
13 (c) (v) of the Standing Orders is an act of misconduct. The respon- 
dent Company in terms of the requirements of the Standing Orders asked 
the petitioner to file his written explanation on the said chargesheet but 
as no reply was filed by him, an enquiry was held on June 29, 1970 and 
the same had to be conducted ex parte because of the aforesaid failure of 
the petitioner either to appear or to file any written explanation. It further 
appears that on the basis of the recommendations of the Enquiry Officer 
made in the said ex parte enquiry, an order of dismissal was passed against 
the petitioner and thereby terminating his services with effect from July 
19, 1970. 


5. Since the proceedings as mentioned hereinbefore was pending, 
so on July 19, 1970, an application under section 33 (2) (b) of the Act was 
addressed to the respondent Tribunal under registered post with acknowled- 
gment due and it appears that the said application was received by 
the said Tribunal through post on July 18,1970. From a reference to 
the said application it would further be apparent that apart from men- 
tioning the relevant facts as mentioned hereinbefore, it was also con- 
tended that in terms of clause 13J of the Standing Orders, (vide letter 
of June 30,1970), the petitioner was given a further opportunity of hav- 
ing his case represented by an official of his registered Trade Union and 
even then the petitioner took no steps. This must however be recorded 
that the aforesaid facts of giving the petitioner due opportunity to have 
his case represented in the manner as stated hereinbefore finds no 
support from the evidence and documents on record before the respon- 
dent Tribunal. However, by the said application the respondent Comp- 
any prayed for approval of the action taken by them under section 32(2) 
(b) of the Act against the petitioner. The petitioner in his turn filed his 
written objection to the said application and he contended therein that 
the entire proceeding was vitiated not only for the violation of the prin- 
ciples of natural justice but also because of the fact that the necessary 
ingredients of section 33 (2) (b) of the Act in the instant case were not 
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complied with. He further alleged that the domestic enquiry which was 
purported or alleged to have been held was not a proper one and in fact, 

in view of the fact that he did neither receive the charge sheet nor a notice 
of the enquiry, the entire proceeding was void abinitio. Apart from this he 
contended that the enquiry which was initiated in the name of the Mana- 
ger of the Tea Estate for and on behalf of the Tea Estate was also im- 
proper and-consequently the application under section 33 (2) (b) which 
has been.filed by him was also bad. He further submitted that since the 
order of dismissal in the instant case was passed on July 19, 1970 and the 
application was filed before the respondent Tribunal on July 18, 1970 and 
as he was not given or offered obe month’s wages simultaneously to the 
action which was taken the application in question should also be held 
and found to be not maintainable and in form. 


,6. The respondent Tribunal after placing reliance on Exhibits 2 and 
24 viz., the postal ackowledgment receipt and an endorsement in the Peon 
Book respectively, showing services of the charge-sheet and the notice of 
enquiry to the petitioner, came to the conclusion, after overruling the points 
as were sought to be made by the petitioner that the respondent Company 
succeeded in establishing its case for approval under section 33(2)(b) of 
the Act and consequently made the impugned order. While making the 
said order it further appears that the respondent Tribunal on considera- 
tion of the relevant materials on record came to the conclusion that there 
was no delay in filling the application under section 33 (2)(b) and also 
overruled the contentions of the petitioner on that account. 


> 7. Against-the said Order, the petitioner on October 4, 1972 moved 
and obtained this Rule-and at the time of the hearing of the same, Mr. 
S.R. Ghose, the learned Advocate for the petitioner, after taking the 
Court through the pleadings of the parties before the respondent Tribunal 
and the documents on record contended in addition to the submissions 
‘made before the respondent Tribunal as mentioned hereinbefore that the 
respondent Tribunal was wrong in granting in.the facts and circumstances 
of the case the approval of the action which was taken by the respondent 
Company and he further contended that the respondent Tribunal should 
have held even on the basis of the said Exhibits 2 and 24 that there was 
no proper and effective or due service of the notices on the petitioner. He 
further submitted that since neither any notice of enquiry nor the charge- 
sheet was duly served on the petitioner, the holding of the exparte enqu- 
iry was improper and in view of the fact that the respondent Tribunal has 
overlooked the same and has misconstrued and mis-appreciated the said 
Exhibits 2 and 24, the order'as made by him should be set aside, as such 
wrong consideration’of the said two exhibits-would mean error, apparent 
on the face of the record. Mr. Ghose at the time of the hearing of the 
case on July 9, 1974 produced the certified copies of the said Exhibiis for 
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the purpose of showing that neither the demhai nor the notice of 
enquiry was ever. served duly ‘on the petitioner because from the said 
_Tespéctive Exhibits it would appear- -that the petitioner was not present, as 
a result whereof the notices in quéstion were.not received by him. From 
-Exhibit 2 it appears that as the addressee left'without intimation so that 
` detter or notices were returned to the sender on 27th June, 1970 and.. from 
Exhibit 24 it would appear. that Soma, the Peon of the respondent - 
Company, who went to serve the notice through Peon Book, himself 
has made an endorsement - “absent”. When the matter was heard on 9th 
July, 1974 and these facts were brought to the notice of the Court and the 
respondent Company in its turn denied the validity of such submissions and 
contended that the notices in question were duly served and that has been 
properly recorded by the respondent Tribunal in the impugned order viZ., 
to the effect that the postal acknowledgment Ext. 2 read with the postal 
acknowledgment r ipt and the subsequent conduct of the employee has 
made‘it abundantly clear that the chargesheet was received by him and the 
endorsement in the Peon Book Ext. 24 also established that-there-was pro- 
per service on the petitioner. At that time, as the original records were not 
before the Court, so after the hearing was-over an order was made directing 
the respondent Tribunal to send the records to this Court for the purpose 
of verifying the validity of the claims and counter claims as raised by the 
parties. From a reference ‘to the originals in the record of the. respondent 
Tribunal it appears that certified copies of the said Exhibits 2 and 24, which 
were produced by Mr. Ghose, do correctly reproduced and reflected the 
_ exact picture and there ıs no ambiguity. 
8. The basic object of section °33 as has been found i in the case of (1) 
_Alr India Corporation v. V. A. Revellow, reported in 1972 (1) LLJ 501; 1972 
SC 1343 appears to be to protect the wo.kmen concerned in the disputes 
which form the subject-matter of pending conciliation proceedings of 
adjudication proceeding, . against victimisation by the employer on 
account of raising or continuing such pending disputes and to ensure that 
those pending proceedings are brought to expeditious termination ina 
peaceful atmosphere, undisturbed by any- subsequent cause tending to 
further accelerate the’ -already strained relations between the employer 
- and the employee. : So it appears that-the periods of prohibition contained 
ın section 33 is of two-fold: On the one hand, they. are designed to protect 
‘the workmen concerned during the course of industrial conciliation, arbi- 
tration and: adjudication, against employers and harassment- and victimi- 
sation “‘on’. account: of their having raised the industrial dispute or for 
continuing-the pending preceeding”,.on the other hand they seek to” main- 
tain status quo by prescribing -management conduct which may give rise 
to -“‘fresh dispute which further accelerated the already strained relation 
between the employer and the workmen. In all cases, where industrial 
disputes are pending before-the Tribunal it was throught necessary that 
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such dispute should be conciliated or adjudicated upon by tie concerned 
authority in a peaceful atmosphere, undisturbed by any subsequent cause 
for bitterness or unpleasentness. To achieve this object a ban has been impo- 
sed upon the employer exercising its common law, statutory or contractual 
right as has been found in the case of (2) Tata Iron & Steel Company v. 
Modak. reported in 1965(2) LLJ 128: 1966 SC 380: 1965 (3) SCR 411 which 
has subsequently been affirmed in the case of (1) Air India Corporation v. 
V. A. Revellow (supra), to terminate the services of his employees 
according to the contract or the provisions of law governing such services. 
In other words, as has been found in the said case of (1) Air India Corpo- 
ration v. V. A. Revellow (supra) the ordinary right of the employer to 
alter the terms of his employees’ service to their prejudice or to terminate 
‘their services under the general law governing the contract of emp'oyment 
has been banned subject to certain conditions. The said ban, is designed 
to restrict the interference with the general rul€s and liabilities of 
the parties under the ordinary law within the limits truly necessary 
for achieving the object of the provisions. Thus the employer is left 
free to deal with the employees when the action against the concerned 
workman is not punitive or malafide or does not amount to victimisation 
or unfair labour practice. From the overall scheme of the section it is 
clear that the real intention is to achieve industrial peace and harmonious 
relationship without prejudicing the cause of either the employer 
or the employee and for that purpose the legislature devised a formula for 
reconsidering the need of the employer to have liberty to take action 
against his employees and the necessity of keeping the atmosphere calm and 
peaceful pending adjudication or conciliation of industrial dispute. 


9, The jurisdiction of a Tribunal in a proceeding under section 33 
is of a very limited nature and is neither appellate nor revisional but the 
same 18 supervisory. - The Tribunal has no jurisdiction to sit as a Court 
of Appeal, over the decision of the employer arrived at after holding the 
domestic enquiry with the object of reappraising the evidence in order 
to come to a finding as to whether the charge has been proved. Section 
33 bars alterations in the conditions of service and taking an action ‘prej- 
udicial to the workman concerned in the dispute when the same is conn- 
ected with a pending industrial -dispute, save with the permission of the 
authorities before which the proceeding 1s pending ‘or where the discipli- 
nary action is for any misconduct not, connected with the pending industrial 
dispute, without the approval of such authority. The scope of discretio- 
nary jurisdiction of the Tribunal in sub-section 2 im according ‘approval’ 
to the disciplinary'action taken by the employer is also the same and to 
the extent of making up a prima facie case by holding -a fair and 
proper enquiry and acting bonafide. In connection with the according 
‘permission’ or ‘approval’, there are certain questions on which the Act as 


1976(1)CLJ] Chunoo Hembrum v. Garden Manager, N. D. Tea Estate 239 


wellas the Central Rules are silent. The Tribunal under the present 
determination can interfere with the disciplinary action of the employer 
only :— 

(i) when there is want of good faith 

(ii) when there is victimisation or unfair labour practice 

(iii) when the management has been guilty of a basic error or 
violation of the principles of natural justice, and 

(iv) when on the materials the finding is completely baseless or 
perverse. 
On the basis of determinations in the cases of (3) Atherton West & Com- 
pany Limited v. Suti Mill Masdoor Union, reported in (1953) 2 LLJ 321: 
AIR 1953 SC 241 : 1953 SCR 780 and (4) Lakshmi Debi Sugar Mills v. 
Ram Swarup, reported in (1957) ILLJ 17 : AIR 1957 SC 82: 1956 SCR 
916 it appears that in order to be entitled to “permission” in an applica- 
tion under section 3 (1) or approval under section 33 (2) the employer 
should : ` 

(1) make out a prima facie case, 

(2) act bonafide 

(3) hold a fair enquiry and 
in case of section 33 (2) (b) further comply with the requirements of the 
proviso thereto. When the Tribunal comes to the conclusion that the 
employer has made out a prima facie case by holding a fair and proper 
enquiry in accordance with the rules of natural justice and has acted 
bonafide without being motivated by the spirit of victimisation or unfair 
labour practice, the Tribunal is to give “permission” or “approval” as the 
case may be and it would have no jurisdiction as has been found in the 
case of (5) Bangalore Woolen, Cotton and Silk Mills Ltd. v. Dasappa, 
reported in (1960) 2 LLJ 35: AIR 1960 SC 1352 which has later on been 
followed and approved in the case of (6) Caltex India Limited y Ugene 
Pernandis reported in (1957) 1 LLJ 1: AIR 1957 SC 326 to refuse ‘‘permi- 
ssion” or ‘approval’ of an application made by the employer. It has 
further been judicially pronounced that if the enquiry does not comply 
with the rules of natural justice, that is to say, does not give reasonable 
opportunity to the employee of being heard and to lead evidence and 
cross-examining the witnesses of the opposite parties or he himself is bia- 
sed against the employee, the enquiry will be invalid. The question about 
the application of the rules of natural justice in a proceeding like this 
came up for consideration in this Court in the case of (7) Saxby & Farmer 
(India) Limited v. 3rd Industrial Tribunal, reported in (1962) 2 LLJ 52 : 
47LR 307, where B. N. Banerjee J has observed that the principle of nat- 
ural justice, in its journey through the centuries, has shed much of its glory 
and has now crystallized into 4 principles of justice viz., 


(i) opportunity for both the contesting parties to be heard ; 
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(ii) hearing before an industrial Tribunal so that no man can be 
a judge of his own cause : 

(iii) decision made in good faith ; and 
(iv) an orderly course of proceeding. His lordship has further 
held that apart from all those mentioned hereinbefore there is no other 
principle of natural justice which is unknown in modern Jurisprudence. 
10. It has been held in the case of (8) Sur Enamel Stamping Works 
Ltd v Their Workmen, (1963) 2 LLJ 367: 1963 SC 1914 that when the 
enquiring officer bases his conclusion against the workmen on the report 
by other employees, behind the back of the workman concerned, without 
‘giving him copies of such report and without making them available for 
cross examination at the enquiry, the enquiry must be held to be unfair. 
and tn violation of the principles of natural justice. Similarly, in the 
case of (9) Binny Lid v. Their Workmen, (1972) 1 LLJ 478: AIR 1972 SC 
1975 it has been held that where in a domestic enquiry a witness was not 
examined in the presence of the workman concerned no¥ was he produced 
for cross examination at such enquiry and his statement was taken into 
consideration in passing the order of dismissal, the enquiry was held to ` 
be vitiated for non-compliance with the rules of natural justice. Thus 
in the instant case the Respondent Tribunal had the jurisdiction so also 
this Court has to find out if there was any violation of principles of natural 
justice. Lack of confidence plays a very important part in industrial law 
and such deficiency may vitiate the entire action. In the case of (3) 
Atherton West & Co. Ltd. y. Suti Mill Mazdoor Union (supra) which has 
been repeatedly followed in various other determinations of the Supreme 
Court till the case of (10) Murugan Mills Limited y. Industrial Tribunal, 
reported in (1965) 1 LLJ 422 : 1965 SC 1496 it has been held'that the test 
of bonafides is an essential condition for ‘permission’ or ‘approval’ under 
section 33 of the Act. Thus in terms ‘of the above decisions and in 
terms of the decision in the case of (11) Punjab National Bank Lid. v. 
Their Workmen, (1959) 2 LLJ 666: AIR 1960 SC 160, if the discharge or 
dismissal of a workman is a colourable exercise of the power to discharge 
or dismiss a Workman in accordance with ‘the Standing Orders or is a 
result of victimisation or unfair labour practice, the Industrial Tribunal 
will intervene by refusing to grant ‘permission’ or ‘approval’. As has 
been found in the cases starting from that of (12) Assam Oil Co. Lid P. 
Their Workmen, (1960) 1 LLJ 557 : 1960 SC 1264 and upto the case of 
(10) Murugan Mills Ltd. v. Industrial Tribunal (supra), the form of the 
order is not condusive and the Tribunal can go behind the order to find 
reasons which led to the order and then consider for itself whether the 
termination was.a colourable exercise of the power under the Standing 
Orders or was the result of victimisation or unfair labour practice and if 
the Tribunal comes to the conclusion that the termination was a coloura- 
ble exercise of power or was the result of victimisation or unfair labour 
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. practice, ‘it would be within its jurisdietion to réfuse to grant the perm 
ssion’ or ‘approval’. . Dealing with the question- of ‘acting bonafide’ 
the case of (5) Bangalore Woollen, Cotton & Silk Mills Co. Ltd, v. ee 
(supra), . it has been observed by the ‘Supreme Court that permission should 
be Tefused “if the Tribunal is satisfied that the management’ s action is not 
bonafide or thatthe principles of natural: justice have been violated. or 
that the materials on the basis of which the mangement came toa certain 
conclusion could’not justify any-‘reasonable person in coming to such a 
conclusion. In other words, when ‘the materials are such that no reason- 
able person could have come to the, conclusion as regards the Workman’s 
conduct, the action of the management would not be bonafide. A finding 
that the management has acted bonafide would ordinarily not, be reached 
if the materials are’ such that a reasonable man could not have come to 
the conclusion which the ‘management arrived at. Thus in every case as 
has been observed in-the case of (13):Central Bank of India Ltd v. Prakash 
Chandra Jain (1969) 2 LIJ n 1969 SC 983 it would be proper for the 
Tribunal to.decide the question, after ascertaining that the principles of 
natural” justice have not been violated, whether on the materials-on which 
the management had reached the conclusion adverse to the workman or 
a reasonable person coald have reached at such conclusion. The enquiry 
proceeding, report of the enquiry officer and the order of punishment can 
be challenged on the grounds of perversity, malafides, victimisation and 
unfair labour practice. Although these are questions of facts and the onus 
lies on ‘the employee who alleges, in order to establish that. an employee 
- has a right to lead evidence before the Tribunal if he satisfies that either 
"he did not know the facts on which he relies or that he was prevented 
by sufficient reason to lead the evidence when the enquiry was 
Pending. . The questions as to whether i in the -case of the petitioner there 
was a' proper. enquiry. or not, involved ‘a further enquiry into the 
question such:as whether he was duly notified of the charges and whether 
he was given proper opportunities to submit to his explanation, 
whether ‘he had opportunity to` Gross -examine witnesses examined, 
on behalf of the management and whether he could lead evidence in his 
defence as has been held on the basis of the determinations as 
mentioned hereinbefore may properly_be ‘considered by the record of the 
_ enquiryrelied on by the employer. As observed in the case of (14) Lord 
Krishna Textile Mills v. Its Wokmen, AIR 1961 SC 860: (1961) 1 LLJ 211 
and later on in the case of (13) Central Bank of India Ltd. v. Prakash 
Chandra Jain, (1969) 2 LLJ 377, even in ‘holding an enquiry under section 
33, if the authority: 18 satisfied - that the findings recorded at the domestic 
enquiry are perverse in the sense that it is not justified by any legal evide- 
nce whatsoever, the enquiry will be--vitiated and the action based on -it 
will be ‘untenable. The test of perversity is that thé findings are not 


242 Chunoo Hembrum v. Garden Manager, N. D. Tea Estate [1976(1I)CLJ 


supported by any legal evidence at all or are such that no reasonable man 
could have arrived at such findings on the basis of the materials before 
the Tribunal. Furthermore, if the decision is arrived at by the Tribunal 
on uo evidence or on evidence which is thoroughly unreliable and unaceep- — 
table then also such findings may be termed as perverse. If the Tribunal, 
in the observations of the Supreme Court in the case of (14) Lord Krishna 
Textile Mills y. Its Workmen (supra) and (13) Central Bank of India Ltd. v. 
Prakash Chandra Jain (supra), is satisfied that the findings recorded at 
the domestic enquiry are perverse in the sense that there is no legal evidence 
whatever, in such a case it may be entitled to consider whether permission 
or approval-should! be accorded to the employer or not. Following the 
determination of the Supreme Court in the said case of (13) Central Bank 
of India Ltd y. Prakash Chandra Jain (supra), we shall have to find out 
whether the enquiry in the instant case was properly held or not, as if the 
enquiry is otherwise held properly, the employer will be the sole judge of 
facts and if there be some legal evidence on which the findings of the 
enquiry officer can be based, the adequacy or reliability of that evidence 
cannot be interferred with by the Tribunal. The above principle may 
also be applied in the case of High Court’s power of interference in a 
proceeding under Article 226 of the Constitution of India. The question 
about the adequacy of evidence or ils sufficiency or satisfactory character 
as has been held by the Supreme Court in the case of (14) Lord Krishna 
Textile Mills v. Its Workmen (supra) and (13) Central Bank of India Ltd. v. 
Prakash Chandra Jain (supra), can be raised in a Court of facts and may be 
considered by an appellate Court which is entitled to consider facts; but 
those consideration are irrelevant when the jurisdiction of the Court is 
limited as ‘the jurisdiction of the Tribunal under section 33. 


11. Thus on the face of the materials on record, we shall have to 
find out whether the findings of the Tribunal are proper or perverse. If 
the answer is in favour of the former and against the Jatter then this 
Court will have no jurisdiction to interfere. The admitted position in 
the instant case is that the Respondent Tribunal, relying on the entries in 
Exhibits 2 and 24 has come to the .conclusion that there was not oniy 
proper and due communication of the notice but there was also due 
service of the chargesheet. The said facts have been categorically denied 
by the petitioner and from the certified copies of the said two Exhibits, 
which also correspond with the original records, there could be no 
hesitation in holding that the petitioner had no opportunity at 
all to make a proper representation against the proposed charges. 
The service of the charge sheet which was sought to be effected 
by “Soma”, the peon of the Company and through the Peon Book Ext. 
24 depicts that “Soma” himself made the endorsement “absent”. The 
said peon was not examined in the enquiry and it is not intelligible how 
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the Respondent Tribunal considered and construed the said note by 
“Soma” as an evidence of proper service of the charge sheet on the 
petitioner. Then again the endorsement in Ext. 2 and the findings of 
the Respondent Tribunal or consideration of the same as proper service 
of the notice on. the petitioner, is ¢qually unsustainable. Since Ext. 24 
was the endorsement by Soma in the peon book and not the postal ackn- 
owledgment receipt, it is very difficult to sustain the findings of the 
-Respondent Tribunal on that point. Thus from the. admitted evidence 
it appears that there was no proper and due service of the notice and 
the charge sheet'on the petitioner and any contrary finding by the Res- 
pondent Tribunal is not only unjustified and baseless but they are perverse 
also Since there was no proper and due service of the notice and the 
charge sheet, there was violation of principles of natural justice as the 
petitioner did not get due, proper and adequate opportunities to represent 
his case or to make proper- representation in the domestic enquiry. The 
‘Respondent Tribunal has failed to assess and consider the effect 
of such non-service of the notice and the charge sheet on the petitioner 
which prevented him from making effective representation and that has 
rendered the findings to be irregular and perverse and for such perversity 
-alone, the impugned order is liable to be set aside. 


12. Onthe next question of delay in filing the application under 
section 33(2)(b) of the Act and to appreciate the points as urged, the 
date of dismissal, i. e. July 9, 1970, the date when the application in ques- 
tion was sent under registered post, i e. July 9, 1970 and the date on 
which the said application was received by the Respondent Tribunal i.e. 
July-18, 1970 will have to be borne in mind. The proviso to section 33(2)(b) 
requires that no workman shall be discharged or dismissed unless he has 
been paid wages for one month and an application has been made by 
the employer to the authority before whom the proceeding is pending 
‘for the approval of the action taken by them. The interpretation of 
the said proviso and the exact meaning of the words unless he “has 
been paid” and. “an application has been made” has been the subject 
‘matter of several decisions. In the case of (14) Lord Krishna Textile Mills 
‘v. Its Workmen (supra), the Supreme Court has indicated the possibility 
of two views being taken of the meaning of the said proviso and, after 
discussing those two possible views and the reasons which could be 
advanced in support thereof, the Court left the question as to when the 
employer is required’ to make an application, unanswered, as such 
answer was not required of their Lordship to make, in disposing of the 
matier. In the case of (15) Metal Press Works Ltd. v. Deb, (1962) 
1 LLJ 75, this High Court took the view. that payment of wages 
and the making of the application should be simultaneous with 
the order of discharge or dismissal. It was, however, pointed out that 
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the word “simultaneously” must, of course, be taken reasonably and a 
notion of split-second timing should not be imported and has been held 
that the application should be done at once and without delay. A con- 
trary view was taken by the Bombay. High Court in the case of (16) 
Premier Automobiles Ltd v. Ram Chandra Bhimayya Polkam, reported in 
(1960) ILLJ. 443. The said tricky point came up for consideration in the 
case of (17) Straw Board Manufacturing Co.v. Govind, AIR 1962 SC 
[500= (1962) ILLJ 420 and it has been held that the proviso to section 
33(2)(b) contemplate three things viz , (1) dismissal or discharge, (ii) pay- 
ment of wages and (iii) making of an application for approval, to be 
simultaneous and to be part of the same transaction, so that the employ- 
er, when he takes the action under section 33(2) by dismissing or disch- 
arging an employee, should immediately pay him or offer to pay him 
wages for one month and also to make an application to the Tribunal for 
approval at the same time. It has also been held that the employer’s 
conduct should show that the three things contemplated under the proviso, 
are parts of the same transaction. If that is done, there will be no occa- 
‘sion or fear that the employee’s right under section 33A would be affected. 
The question whether the application was made as part-of the same trans- 
action or at the same time when the action was taken, would be a ques- 
tion of fact and will depend upon the circumstances of each case. — i 


13. In this it appears that immediately on the passing of the order of 
dismissal, the necessary application under section 33 (2) (b) of the Act was 
despatched to the Respondent Tribunal on July 9, 1970 by the New 
Dooras Tea Estate of the Banarhat Tea Co. Ltd., by registered post and 
the same, as appears from the endorsement on the said application, reached 
tbe office of the Respondent Tribunal on July 18, 1970. The said appli- 
cation and the endorsement was produced and looked into from the recor- 
ds of the Respondent Tribunal by consent of parties and from the 
averments in the said application it appears that in terms of the requirem- 
ents of the proviso the petitioner was offered wages for one month. Thus 
it appears from the evidence on record and applying the necessary tests as 
laid down by the Supreme Court in the case of (17) Straw . Board Manu- 
facturing Co. Ltd. v. Govind (Supra) that there was due compliance 
with the requirements of the proviso to the section by the Respondent 
Company and the delay, if any, in receiving the said application by the 
Respondent Tribunal was perhaps due to postal delay. Soon the ques- 
tion of the determination on the ground of delay in filing the necessary 
application, the findings as made by the Respondent Tribunal require no 
interference. 


14: Mr. ae Kumar Sengupta, following"the arguments of Dr. 
Pal further argued that the petitioner because of his own conduct was 
estopped from contending that he had. no knowledge or notice of the 
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issue of the chargesheet in question and the notice of the enquiry and 
consequently to the holding of the exparte enquiry in the instant case 
and the more so when subsequently he was present in the proceeding and 
never informed or contended otherwise. He further submitted that apart 
from the said Exhibits 2and 24 there has been the evidence on record: 
that the notices in question were duly displayed in the Notice Board. To 
substantiate this, he relied on the evidence of Shri C. S. Karan and subm- 
itted that when all these facts were before the Respondent Tribunal, it 
should be presumed that the said Tribunal has duly considered that evi- 
dence and has come to a finding quite independent of Exhibits 2 and 24 on 
the question of service. As such, he submitted that such findings cannot 
and should not be interfered with. Such submissions of Mr. Sengupta 
are, in my view, of no avail or assistance in the instant case and the more so 
when the Respondent Tribunal’s determination is based maialy on Exhibits 
2 and 24. In any event, I am of the view that subsequent appearance of 
the petitioner at the second stage of the purported enquiry would not 
operate as a bar in contending that the charge-sheet and the notice of en- 
quiry were not duly served. 

15. Thus the petition succeeds, not on the grounds as urged on 
the question of delay in making the application under section 33 (2) (b) 
of the Act but on the other grounds as mentioned in this judgment. 

16. In view of the above the Rule succeeds and the findings and 
determinations by the Respondent Tribunal, to the extent as mentioned 
hereinbefore, are set aside. There will however be no order as to costs. 
Let appropriate writs be issued. 

17. Let the records be sent down at an early date. 

N.C. S. 


r oe 


[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Amiya Kumar Mookerji 
Decision : January 16, 1976 


Hindusthan Gas & Industries Ltd. oi s ... Petitioner 
Versus 
Assistant Collector of Customs & Ors...’ T Respondents* 


Notification (No 30 Customs) dated 1.3.68.—Issued by Govt. of India 
— Exemption of Customs duty leviable on small tools— Engineers’ Steel Files 
manufactured out of Alloy Steel—Claim of exemption—Order refusing to 
grant exemption—Demand for payment of duty on bonds executed—Steel 
Files are Small Tools. l l 

Constitution of India— Article 265— Tax to be levied or collected by 
authority of law—Court’s power to intervene if tax is levied or collected by 
invalid law. 

* Civil Rule No. 7576 (w) of 1972 
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The petitioner company is a manufacturer of ‘Engineers’ Stee) Files’. In its 
manufactory, such steel files are being manufactured out of imported alloy steel. For 
the manufacture of such files, the company has to import steel alloy. By a notification 
of 1968 issued by the Government of India, certain exemptions from customs duties 
have been given to the importers who import steel alloy for manufacture of: ‘small 
tools’. In the said notification it has been further provided that the benefits of the. 
exemption would be given to the importers on execution of requisite bonds. From, 
December 1969 to December 4, 1971, the company had been claiming exemptions 
of duty under the said notification and such exemptions were granted to the company 
During this period, the company executed 50 such bonds in respect of différent consign- 
ments of imported alloy steel for the purpose of getting the exemptions of duty. In res- 
pect of the consignments of steel alloy imported by the company which arrived in 
November 1971, the Customs authorities refused to grant the benefits of exemption under 
the said notification on the plea that the Engineers’ Steel Files manufactured by the 
company out of the imported alloy steel were not “small tools” within the meaning of 
the said notification. Thereafter the Customs authorities issued several notices deman- 
ding payment of Rs. 2,80,005/- in the aggregate in respect of several bonds executed by 
the compuny. Being aggrieved, the company.moved this court in its constitutional 
writ jurisdiction and obtained a Rule, On consideration of the points raised, the court,, 

HELD: Article 265 of the Constitution provides that no tax shall be levied or 
collected except by authority of law. So,' not only the levy but also the collection of 
tax must be under the authority of law. It is now well settled that where an executive 
authority collects tax under an invalid law or rules made thereunder, the court has 
power to see that the authority concerned acts lawfully and to then intervene, if 
need be, 

The letter dated 25 054 is not an executive instruction nor should it be cons- 
trued as a notification. The said letter was meant only to Clarify certain points referred 
to therein. 

For the purpose of determining the question whether such Steel Files are ‘small 
tools’ as referred to the said notification, no reliance should be placed upon those 
items in the list annexed to the letter dated 25.8 54 and also on those items of small tools 
referred to in Item 72(3) of the Indian Customs and Central Excise Tariff because those 
items are only illustrative and not exhaustive. 

The Steel Files manufactured by the petitioner company are small tools and as 
such the company is entitled to the exemptions of duty, as provided io the Notification 
dated 1.3.68. Accordingly, the impugned order of the Under Secretary, Central Board of 
Excise and Customs dated 29.8.72 and the demand notices for payment ofduty issued 
by the Assistant Collector of Customs are quashed. 


Cases referred to : 
(1) Ram Jawaya Kapur y. State of Punjab, AIR 1955 SC 549 
(2) State of Kerala vy. P. J. Joseph, AIR 1958 SC 296 
(3) Union of India v. Tata Iron & Steel Co Lid, AIR 1975 SC 769 
(4) Collector of Customs v. Ganga Setty, AIR 1963 SC 1319 
(5) V. V. Iyer y. Jasjit Singh, AIR 1973 SC 194 
(6) Union of India v. M.L. Capoor, AIR 1974 SC 87 
(7) M/s. Hochtief Gammon v. State of Orissa, AIR 1975 SC 2226 


Som Nath Chatterjee, R. N. Bajoria, Shyamlal Sen 
and Dilip Dhar ss ass es ; ...for the Petitioner 
B. K. Sen and Samarendra Nath Banerjee ...for the Respondents 
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The judgment of the Court was as follows :— 


Petitioner carries on business of manufacturing “Engineers, Steel Files” 
at its factory situated at 29, New Tangra Road, Calcutta. The said Steel 
Files‘are manufactured from alloy steel which has to be imported by the 
petitioner. Since 1954, the petitioner started manufacturing of the said 
Steel Files and is still! importing alloy steel from foreign countries. On of 
about Murch 1, 1968, a notification was issued by the Government of 
India bearing No. 30 Customs, whereby the alloy steel when imported 
for the manufacture of Small Tools was exempted from the Customs duty 
leviable thereon which was in excess of 5% advalorem when of British 
manufacturer and 15%, ad valorem when not of British manufacturer. It 
was further provided in the said notification that the benefit of the exem- 
ption would be granted provided the importer by executing a bond in 
such form and for such sum as may be specified by the Asstt. Collector 
of Customs binds himself to pay on demand of such quantity of alloy 
steel which is not proved to the satisfaction of the Asstt. Collector of 
Customs to have been used for the aforesaid purpose an amount equal 
to the difference between the duty leviable on such quantity but for the 
exemption and that already paid at the time of importation. Petitioner 
came to know of the said notification for the first time in December 9, 
1969. Prior to December 9, 1969 the petitioner paid the Customs duty in 
respect of the import of the alloy steel in full without claiming the exem- ° 
ption granted under the said notification. From December, 1969 to 4th 
December, 1971 the petitioner had been claiming and has been granted 
exemption of duty in terms of the said notification in respect of the import 
of alloy steel made by it during the said period for the manufacture of the 
said steel files. During the said period, viz. December, 1969 to October, 
1971 the petitioner from time to time executed 50 bonds as required by 
the said natification in respect of the different consignments of alloy steel 
for the purpose of claiming the exemption of duty. In respect of consi- 
gnment of alloy steel imported by the petitioner which arrived in Nove- 
mber, 1971, the Customs Authorities refused to grant the benefit of conce- 
ssional rate of duty in terms of the said notification. It is contended by the 
Customs that the petitioner was not entitled to claim exemption from 
duty in terms of the said notification as the steel files manufactured by the 
petitioner out of the imported alloy steel were not “small tools” within 
the meaning of the said notification. In order toavoid detention of 
tthe aforesaid consignment and to obtain early clearance of the 
materials which were urgently needed by it, the petitioner paid the 
entire customs duty as assessed by the Respondent No. 1 under protest. 
-In the meantime the petitioner made various representations to the Res- 
pondent No. 3 and made applications before the Respondent No. 1 for 
granting refund of duty paid in excess of what could be levied in terms 
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of the said notification. The Respondent No. 1 passed three orders rejec- 
ting -in part one of the said applications _ for the refund. of the Customs 
duty in respect of the consignments imported during the period December 
1971 to ‘February | 1972. Against the said orders of the Respondent No. 1 
the petitioner preferred appeals to the Appellate Collector of Customs ` 
and the Samie are pending. The petitioner’s application for refund of duty 
l in respect. of the other consignments imported during the-period of Dece- 
ber, 1971; to February, 1972 have not been disposed of by the Respondent 
No. 1 ‘and are still pending. On - Septeniber 2, 1972 the ‘petitioner recei- 
ved a letter from the Respondent No. 1, the’ Assit. Collector of Customs 
in reply to its representation dated December 2, 1971 and the subsequent 
correspondence relating thereto. By the said letter the petitioner was 
informed that the respondent No. 3 had carefully examined in consultation 
with D.ČT. D. the question as to whether tho ‘alloy steel imported for the 
manufacture of steel files would be entitled to the benefit of concessional 
rate of duty. laid down in the said- ‘notification dated March 1, 1968 which 
refers to ‘Alloy Steel’ for the manufacture of small tools, Tt was further 
‘stated that the Board was advised- that the term. ‘small tools’ referred to 
_ those tools which were used with the. machine tools and that the steel 
files could not be treated as small tools and the petitioner’ s request for 
concessional rate of duty. could not be acceded to. Thereafter, the peti- 
„tioner received a letter dated September 12, 1972 from the respondent 
“No. 1 whereby the petitioner was required to pay a sum of Rs. 2,80,055/- 

in respect of various bonds mentioned in the enclosure tothe said letter, 

The said letter was sent as a result of the. decision of the Respondent No.. 
3 contained in the said letter dated August 29, 1972. It is stated 
by the petitioner that the steel files manufactured by” it are known 
in the trade as small tools, Steel files are utilised for the purpose 
of removing and / or cutting ‘metals. ` The ‘tools utilised for the purpose 
of removing and cutting metals are technically as well asin the trade 
are known as small tools. The said steel files are also affixed to the 
machine for removing and cutting metals. The petitioner being aggrieved 
by the said decision as well as the demand made byt he Respondent No. 

1 moved this Court in an application under Article 226 of the Constitu- 
tion and`obtained the present Rule. 


‘2. An affidavit-in-opposition his? been. filed on behalf of the respon: 
dents- and affirmed by Barendra Nath Mitra, the Asstt. - Collector of 
Customs, the Respondent No. 1. In that affidavit it is stated that the peti- 
tioner is manufacturing steel files which are “hand tools” and not ‘small 
tools’. It is stated that the concessional rate of duty hitherto.enjoyed by 
the said petitioner was not arbitrarily withdrawn but the same was leg- 
ally. withdrawn in terms of the Gazette Notification, wherein the criterion 
is ~ ‘satisfaction of the “Asstt. Collector’, - As the Asstt. Collector 
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concerned was satisfied in the instant case that the steel files which are 
produced were not small tools but hand tools, extension of-the benefit under 
"concessional rate was Tightly denied. . In: paragraph 29 of the said affidavit 
it is stated that the small tools are tools like twist drills ‘and reamers, dis and 
taps; gear cutters and hacksaw: blades. as mentioned under item 72(3) of 
the first schedule of the Indian Customs: and Central Excise Tariff. 
Tools are classified under item 71(a) of ICT and such definition is quite 
Clear and specific. In.-view of the.-specified mention in the relevant 
statute any exraneous meaning as given in eny other statutory order or 
trade usage as sought to be-suggested by the petitioner should not be lookd 
into and in any. event they.can not be admitted. It has, however, been 
admitted’in the affidavit that due to wrong notion a number of bonds were 
accepted by the Customs House and goods were allowed to clear at lo- 
wer rates of duty in terms of notification in question. 

3: Mr. Chatterjee, appearing on behalf-of the petitioner in sup- 
port. of the Rule contended that the steel files -manufactured by the 
petitioner were small tools within the meaning of the said notification 
dated March 1, 1968. The said steel files are commonly known in the trade 
as small -tools. The Ministry of Foreign Trade, Government of India, 
in the various import trade policy published from time to time have also 
treated the said steel files as small tools and has allowed the import on the 
said basis. In the Monopoly and Restrictive Trade Practices (Classifica- 
tion of Goods) Rules, 1971 the said steel files have also been descri- 
bed under the group small tools. There is no definition of the small tools 
in the statute. Reference to item 72(3) where certain small tools have been 
referred are not exhaastive. According to Mr. Chatterjee any artificial 
definition can not be imported for the purpose of disallowing the exemp- 
tion Of lower rate of import duty which the petitioner is enue to under 
the said notification. 

4. Mr. Sen, appearing on behalf of the respondents sucht to rely 
upon a letter dated 25th August, 1954 written by the Under Secretary, 
Customs, to the Collectors of Customs, Calcutta, Bombay and Madras 
and contended that in terms of the said executive instruction it should be 
held thatttbe Engineers’ file is not a small tool as it has not been included in 
the list which has been enclosed in the said letter. It is further contended 
that the said letter in an executive instruction sought to fill up the lacuna 
in the statute and has been issued under the executive -powers conferred 
under Article 73 of the Constitution. In support of his contentions, Mr. 
Sen relied upon the decision of the Supreme Court in (1) Ram Jawaya v. 
State of Punjab, AIR 1955 SC 549. 

The said letter of the 25th August, 1974 reads as follows :— 

No. 36(69) Cus. 111/54 Dated 25.8.1954. 
To 
The C. C. Bombay, Calcutta & Madras. 
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Subject :+-Small Tools-Exhaustive list of — 


Please refer to your letter No. C. 2497/54 dated the 26.5. 1954, No 
708/53 dated the 12.4.1954 ROR AO 1352/54 AS dated the 22.6. 1954 on 
` the subject noted above. 

. The board considers that the term “small tools” does not bedi any 
relation tothe size of the tools but is meant only to distinguish a 
sub-group “small tools” from the broad category of tools which include 
all types of tools such as hand tools, machine tools etc. 

For the purpose of Tariff calssification the term “small tools’ sho- 
uld apply to such tools as are worked: with machine tools. Machine tools 
are mechanically contrivances for cutting, forming, abroading, polishing 
and otherwise working or treating metals, wood, glass or plastics. As 
such tools for working on coal rock, marble or stone cannot be deemed 
to fall in the category of “small tools’’.. 

An illustrative list not exhaustive list of small tools is enclosed for 
your information and guidance. Sd/- 16/6 

Copy forwarded to U. S. (CUS) 
Fhe C. C. Cochin l 


The CCE, Bombay, Calcutta, Delhi, Madras, Shilong and Baroda 
Fhe Ministry of C&I, Their papers are returned. 
| Sd/-16/8/54 
U.S. (CUS). 


` 
ad 


Milling cutters 
Taps threading 
Dies threading 
Tools threading 
Drills and reamers 
Band Saws and hack saws (blades) 
Wood working saws 
Grinding Tools 
_ Single point Cutter Tools 
Boring Tools (with bits) 
Hobs 
Gear Cutters 
Wire drawing dres 
Paper cutting knives 
, Press tools . 
. Sheering blades 
Honing Tools 
Lapping Tools 
File bands and tools (power spevated) 
Press dies 
Forgoing dies 
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Stamping dies 
’ Heading dies 
Moulding dies 
Broaches 
Wood Working Cutters. 

5. In Ram Jawaya’s case the Supreme Court held that the functions 
of the Executive are not confined to the execution of laws made by the 
Legislature and already in existence. Articles 73 and 162 indicate that 
the powers of the Executive of the Union and of a State are co-extensive 
with the legislative powers of the Union and of the State. While the 
Executive can not act against the provisions of a law, it does 
not follow that in order to enable the Executive to function relating to a 
particular subject, there must bea law already in existence, authorising 
such action. In that case the Supseme Court held that the specific legisla- 
tion is not required for enabling the State to carry on a trade or business. 

In my opinion, that decision has got no application to the facts 
and circumstances of the present case. — 


6. Article 265 provides that no tax shall be levied or collected 
except by authority of law. So, not only the levy but also the collection of 
a tax must be under the authority of some law. It is well settled that where 
an executive authority has been empowered to colleect a tax by invalid law 
or rules made thereunder, the Court is entitled to interfere. 

7. In (2) State of Kerala y. Joseph, AIR 1958 SC 296, the Supreme 
Court held that where the statute specified the taxable commodities, the 
Subordinate Authority has no power to add to the list, and the power 
conferred by the statute must be strictly construed. 

8. The said letter of 25th August, 1954, in my view cannot be const- 
rued a8 an executive instruction or a notification, That letter sought to 
clarify some of the points raised in the letters referred to therein. / 


Item 72 (3) of the first schedule reads as follows :— 

Component parts of machinery as defined in item nos. 72, 72 (1) 
and 72 (2) and not otherwise specified, namely, such parts only as are 
essential for the working of the machine or apparatus and have been 
given for that purpose some special shape or quality which would not 
be essential for their use for any other purpose but excluding small tools 
like twist drills and reamers, dies and taps, gear cutters and hacksaw 
blades : 


Provided that articles which do not satisfy this condition shall 
also be deemed to be component parts of the machine to which they 
belong if they are essential to its operation and are imported with it in 
such quantities as may appear to the Collector of Customs to be reason- 
able. 

9. Certain small tools referred to in item 72 (3) even though they 
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can be adopted for working of the machines as component _ parts of 
machinery as defined in items 72 (1) and 72 (2), have been excluded from 
payment of 40% advalorem imports duty, The Customs sought to make 
out a case in affidavit-in-opposition that only those items mentioned in 
72 (3) are small tools and as the steel file has not been mentioned therein, 
it can not be. regarded as small tools. The list of small tools which has 
been annexed in the letter of the 25th of August, 1954 included many 
more items than those referred to in item 72 (3). Moreover, no reference 
has been made either to the letter of 25th August, 1954 or items referred 
to in item 72 (3) in the order of the Asstt. Collector of Customs and 
in the decision of the Board of the Central Excise and Customs. So in 
this state. of affairs, in my view, for the purpose of determining whether 
the steel files are small tools as referred to in the notification, no reliance 
-can be placed upon those items in the list annexed to the letter dated 
25th August, 1954 and certain items of small tools referred to in item 72 
(3) of the Indian Customs ánd Central Excise Tarıff, which are only 
illustrative but not exhaustive. 

10. Reliance was placed by Mr. Chatterjee upon the decision of 
the Supreme Court in (3) Union of India & Ors. v. The Tata Iron & Steel 
Co. Ltd., AIR 1975 SC 769. 

In that case the question arose whether a' product is “skelp” or 

“strip”, Durmg the period from 1962 to February 28, 1965 the Central 
Excise Authorities described the prodact of Tata Iron & Steel as “skelp” 
and assessed it at a lower rate of duty. From February 29, 1964 the'Revenue 
claimed that the aforesaid product be classified as ‘strip’ since there had 
been a levy of higher duty for skelp. The Supreme Court observed that 
in absence of any clear criterion to determine what is skelp and not strip, 
-no useful purpose would be served by even remanding the matter to the 
Excise authorities fora decision after taking necessary evidence. It is 
only whena taxing law provides for a clear and unequivocal test for 
determination as to whether a particular product would fall under strip or 
skelp it may be possible for the authorities to address itself to the evidence 
submitted by the parties.in order to come to a decision on the basis of 
the test. This is, however, not possible when there is no identifiable stan- 
dard. The best way is to define the product for the purpose of excise 
duty in appropriate terms demarcating clearly the distinction between the 
two terms. 

11. Neither the hand tools nor the small tools have been defined 
in the statute. The Asstt. Collector of Customs was of opinion that the 
Engineers’ steel files manufactured by the petitioner were ‘hand-tools’. The 
Central Board of Excise and Customs in its order dated 29th August, 
1972 observed : The Board is advised that the term small tools referred 
to those tools which are used with machine tools and that steel files can 
not be treated as small tools. 
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_ R. Reliance’ was placed. bythe petitioner on’ Monopolies and 
Restrictive Trade Practices (Classification of Goods) Rules,.1972. That 
rules were framed by the: Central Government in exercise_ of its powers 
conferred on it by section 27*of Monopolies and: Restrictive Trade Practices 

- Act, 1969. Abresives tools and General ‘Hardware-have been grouped 
`. in sub-group 343 in major-group 34. 341.3 item (c).reads ‘small tools like 
steel files’. In Import Trade Control’ Policy for the year -1971-72 Volume 
2. section II Serial No. A106 refers to small tools and cutting tools, all 
types, made of high speed steels, high carbon.and alloy steel etc. In Item 
-Al106.8 ‘Engineers’ Steel Files’ have been mentioned as same against 
item -A106.1. Accordingly; it is argued that the Engineers’ steel, files are 
small tools as referred to in item A106. . l 

A preliminary report of. the working group on cutting tools, 
smäll tools,-hand tools ‘and allied items for the Fifth Plant has been annexed 
tó.the affidavit-in-reply wherein paragraph 3 2 reads as follows :— 

-Cutting tools cover a very wide range of items and for purpose of 
conveniancs, thè cutting tools coming within the purview of the sub- 
comittee are : l nog - 

-© (1) Broaches a oe 2 
`- (2) Gear Cutting Tools- 
(3) Milling Cutters 
' (4) Reamers ~ 
(5) Threading Tools ~ t 4 ae 
© (6) Twist Drills 3 
(7) Industrial Knives 
(8) “Hack Saw Blades ` ‘ . 
` (9) Wood-working and metal working ‘band saw blad¢es— 
(10) Engineers’ Steel Files 
(11) Tungaten Carbide tips Civilian Sector only 

>° (12) T.C. Tipper tools 
= `- Tt appears that some of these items in this list have been mentioned 
in the'letter of 25th August, 1954. _ «* 

13 Inthe (4) Collector of Customs.v. Ganga Setty, AIR 1963 SC 
1319, the Customs Authorities classified feed cats a8 grain. The Supreme 
` - Court held that such classification was not perverse and could not be 
interferred with. a 

14. In (5)-V. V. Iyer v.. Jasjit Singh, AIR 1973 SC 194, the 
Supreme Court observed that where two alternative interpretation are 
‘possible and the Customs Authorities adopt a reasonable view relating 
thereto which is preferable to Revenue, such findings of the Authorities 
- ocan not be interferred with by the ‘High Court under Article 226 
of the Constitution even though another view contrary- to one adopted 
js in favour of the subject.. ..  - oo | 
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i5. In the' instant case the question of alternative interpretation 
does not arise. In (3) Tata Iron & Steel Co.’s case (AIR 1975 SC 769) 
the Supreme Court observed that the..absence of indentifiable standard 
would naturally give rise to the scope for arbitrary assessment-at the 
the hands of different. authorities, i 

16. It appears that different authorities at different times sought. to | 
interpret small tools according to- their whims without disclosing the 
reasons or basis for such interpretation. Quite a few number of bonds were” 
previously accepted by thé Customs presumbly “upon the view that steel 
files manufactured by the petitioner are small tools. Subseqeently. the 
Asstt. Collector of Customs changed his mind and- disallowed the 
exemption of the ground that the steel files are not small tools but hand 
tools. Inthe order no reason for such- determination, has been given. 
- The Central Board of Excise and Customs: in its letters dated -29th 
August, 1972 also did not state any reason as to why the steel files could 
not be treated as small tools. That letter disclosed that the Board con- 
sulted the D. C. T. D. but the report of such consultation has not been 
‘disclosed either to the petitioner or placed before the Court. 

17. In (6) Union of India v. M. L. Capoor, AIR 1974 SC 87, the 
Supreme .Court observed that the reasons are the links between the 
materials on which ‘certain conclusion are based and the actual conclu- 
sions. They disclose how the mind is applied to the subject matter fora 
decision whether it is purely administrative or quasi-judicial. They 
should reveal a rational nexus between the facts considered and the 
conclusion reached. 

18. In (7) Hochtief Gammon v. State of Orissa, AIR 1975 SC 2226, 
the Supreme Court said that the Executive have to reach their decisions 
by taking into account relevant considerations. They should not refuse 
to consider relevant matter-nor should take into account wholly irrelevant. 
or extraneous consideration. They should not misdirect themselves on a 
point of law. Only sucha decision will be lawful. The courts have 
power to see that the Executive acts lawfully. It is no answer to the 
exercise of that power to say that the Executive acted bona fide nor that 
they have bestowed painstaking consideration. They cannot avoid 
scrutiny by courts by failing to give reasons. If they give reasons and 
they are not good reasons, the court can direct them to reconsider the 
matter in the light of relevant matters, though the propriety, adequacy 
or satisfactory character of these reasons may not be open to judicial 
secrutiny. Eevn if the Executive considers it inexpedient to exercise 
their powes they should state their reasons and there must be material 
to show that they have considered all the relevant facts. 

19. According to the Central Board of Excise and’ Customs, small 
tools are those tools which are used with machine tools.- The petitioner 
has made a specific statement in the petition that steel files can be fitted 


- 
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with machine. If any reason , for sucb decision or. determination by the 
Customs Authorities were “disclosed, in that case, -those reasons might 
_ have been“ scrutinised by. the Court to- find’ out whether a reasonable 
~- person could-come’ to such a conclusion” on ‘the relevant materials avai- 
- lable. In “the present case there is no material before me to show 
whether the Customs have considered all relevant materials. 

20.. In my opinion, they. arrived- at their decision without consi- 
dering the. relevant-materials placed before them, viz. the MRTP (Classi- 
. fication of Goods) Rules, 1971 where steel files have been described as 
“small tools”. Jn absence ‘of any definition in the statute either of small 
tools, hand” ‘tools, or machine tools, an indentifiable standard or des- 
= cription jis to be found and for: that purpose, in my view, reliance can 

-be placed upon MRTP. (Classification of Goods) Rules, 1971. 
- 21. Accordingly, I hold that ‘the- ‘steel ‘files manufactured by the 
: “petitioner company- are “small tools” and as such they are entitled to 
- the _ statutory exemption, granted, under, notification ‘dated Ist March, 
1968. : 
l 22. TE the result, this Rule is madè absolute.- _The impugned 
order of the “Under ‘Secretary, Central Board -of Excise and Customs 
` dated 29th August, 1972 and the demand notices dated 12-9-72 issued by 
- the Asstt. Collector of Customs are quasbed by a.writ of Certiorari.. 
kA Let a Writ of. Mandamus _ be issued- „against. ‘the ‘respondents 
` not t to- giye. effect:to.the impugned, notices of. demand. 

‘There..will. be-no order.for costs.. 

The petitioner shall not elaim any exemphon under the impugned 
notification for eight weeks. 


D: P.T. à 
- [CIVIL APPELLATE JURISDICTION]. 
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Decision : January 30, 1976 
Sachinara Nath Sarkar & Ors. Ga n a Appellants 
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passages— Attempt to construct-a projected. balcony by a co-sharer over the 

- common passage — — Right of other co: -sharer- to- injunct him from construc- 
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plaiatiff—Discretion: of court in granting. i n matters court is 
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What is the extent of the right of a co-sharer owner when he wants to exercise 
his such right to get an order of injunction against another co-sharer who is about: to 
construct a projected balcony in his house right over a private common passage open 
to the sky ? This is the question which came up for determination in the circumstances 
following: There is e private common passage in respect of which the parties to the 
present suit are the co-sharers. The common passage is flanked on the one side by the 
houses of plaintiffs 1 and 2 and on the other side by the houses of the defendants and 
plaintiff no. 3. The plaintiffs alleged that the common passage was kept as such for 
purposes of their common use and enjoyment , There was an agreement to keep the 
common passage open to the sky for the beneficient enjoyment of the dwelling houses 
on both sides of the passage and their privacy was thereby maintained. The defendants 
by force completed all arrangements for the purpose’ of constructing a projected bal- 
cony from their houso right over the common passage. It was alleged that the defen- 
dants had no right to make such constructions and if such construction be made, it 
would cause permanent obstructions to the user of the passage and would change ‘its 
nature and character causing- irreparable injury to the other co-owners including the 
plaintiffs. Hence the suit for permanent injunction restraining the defendants from 
making any such construction over the common passage, the High Court. 

' HELD: (a) A co-sharer is not entitled to an order of injunction restraining 
another co sharer from exceeding bis rights in the common property absolutely and 
simply because he is a co-sharer. 

(b) Before any injunction can be issued, the plalntiff has to-establish that he 
would sustain by the act he complains, some injury wbich would materially affect his 
position or his enjoyment or the accustomed user of the joint property would be incon- 
venienced or interferred with. 

(c) The question as to-what relief should be granted is left to the discretion of 
the court in the attending circumstances, on the balance of convenience and inconve- 
nience and in the exercise of its discretion, the court is to be guided by consideration of - 
justice equity and good conscience, ` 

It ig however not disputed that the proposed construction of a hanging projected 
balcony would not be an ouster of the other co-sharers from the common passage. 

On the materials on record, the plaintiffs have not been ableto establish that 
they would suffer any injury which would materially affect their position or enjoyment 
or accustomed user of the common passage. Hence the appeal fails. 


Cases referred to: i 


(1) Madan Mohan Ghosh v. Sishu Bala Atta, AIR 1972 Cal 502 
(2) Israil v. Samser Rahman, (1913) 18 CWN 176 . - 
(3) Shibba Mal v. Naurang Mal, AIR 1917 All 118 
(4) Shamnugger Jute Factory Co. Ltd. v. Ram Narain Chatterjee 
(1886) ILR 14 Cal 189 
(5) Joy Chunder ‘Rukhit y. pane Charn Rukhit, (1886) ILR 14 
Cal236 = `` : 
(6) Ram Nandan y. Jai Gobind; AIR 1919 Pat 445- - 
(7) S.S. V. Krishna Pillai v. Kilasathammal, AIR 1928 Mad 810 
(8) Akshay Kumiar Shaha y. Bhajagovinda Shaha, AIR 1930 Cal 341 
(9) - Manilal Ratanchand v. Nanubhai, AIR 1947 Bom 394 7 ss 
(10) Chhedilal v. Chhotoby Lal, AIR 1951 All 199 - wwo oe 2 
(11) Khimji Mulji y. Popatlal Bhaiji; AIR 1951 Saurashtra 85 l 
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$ Gopal. ‘Chandra Mukherjee and Pijush Kanti Rop | oes for Appellants 
Manindra Nath Ghosh, Tapas Chandra- Roy and Alock 
Chakravarty . . H E i ...for Respondents 


+ The judgment « of the Court was as follows — 


. This is an appeal against judgment and decree of: reversal. Plot 
_ Number 83, Mouja Andul,- P. S. Sankrail -is a common passage’ in 
which the plaintiffs and the defendants, as transferees, are co-shares. The 
common passage, iS flanked on one side by the houses of the plaintiffs 
nos. 1 and Zand. on the other side by the houses of the plaintiff no. 3 
and other defendants, According to the plaintiffs’. case, the common 
passage was created for ingress and egress, space for repairs of structures, 
passage for light and air, and: rain water and also for laying electric wires. 
There was an agreement to keep the common passage open to the sky for 
beneficent’ enjoyment of the dwelling houses on either sides of the common 
passage and - their. -privacy was thereby . maintained. The defendants by 
'- force completed. ‘all arrangements to construct a‘balcony from ‘their house 
over the common passage. It was said that the -defendants had no right 
- to make such construction, which if made, would cause permanent obstruc- 
tion'to the common passage ‘and--change its. nature and character causing 
‘irreparable injury to the other owners, the plaintiffs in ‘the circumstances 
‘instituted the ‘suit’ for - permanent injunction: restraining thé defendants 
‘from making any. construction over the common passage. 
2. | The defendants filed-their written ‘statement denying that there 
was any agreement among co-sharers to ‘keep the common passage free upto 
the sky. "Farther, it was said, there ren be no obstruction to the 


, common pa passage as. the balcony, 163 x2), would _be supported by the 


first floor roof Of the defendants’ house, covering only an insignificant 
portion of the common passage. while there would be no occasion -for 
affecting the light.and air to the plaintine: residence as they are far away 
‘from the proposed balcony. 
wo- 3. The learned Munsif, on a trial of idence, held-that every co- 
sharer has the right to use every part of the-joint pathway, which was not 
a public pathway.: The proposed construction would reduce the gap of 
.5,1/2,.t0:3” encroaching the pathway.: The defendants had no such right 
to encroach the common pathway - -and the question of encroachment of 
light and-air or-of agreement was immaterial. “The suit was accordingly 
-decreed and the defendants were permanently. restrained from making any 


_ * construction over. the common passage. 


‘4: The ‘appellate court reversed the derea. on the finding that 
the ‘suit passage after vesting of raiyat’s interest on enforcement of Chapter 
VI of the West Bengal Estates. Acquisition Act, 1953 ‘was no longer 
‘common. The-common.passage:was-recorded in: four khandah khatians, 
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Khatian Nos. 113 and 53 in the name of the plaintiffs in .04 and 
Ol sataks ‘while khatian nos. 54 and 932 in the name of the defendats 
in nil and OI sataks respectively. Relying on the decision in (1) Madan 
Mohan v; Sishi Bala, AYR 1972 Cal. 502, the. Court held that as the co- 
sharer of the holding ceased to be cosharers and each raiyat of the holding 
‘became a direct tenant under the. State in respect of the holding he is 
entitled to retain, the common passage ceased to bea common passage 
from the date of vesting. There was no proof that the proposed projection 
` would be beyond the portion of the defendants khatian and no agreem- 
ent to keep the suit land free ` was established. Accordingly the appeal 
was allowed and the suit was dismissed. ` The present appeal is against 
this decision.. ae Se Ea x 2 G . 
© S: Before we- proceed to consider the points in “controversy in 
appeal, the appellate judgment holding the common passage was no longer 
_-common after enforcemént of Chapter VI may be examined. --There is no 
dispute that after vesting of -raiyat’s interest an undivided share-in the 
land can be the- subject-matter of a separate tenancy and-can . constitute 
a -holding of.a raiyat or under-raiyat as-has-- been held in the said decision. 
If a plot of land continues to be jointly owned in -undivided share by 


differents persons after vesting -even as part of their separate. tenancy, . ` 


they. become joint -Owners of such land and are subject: to: the legal rights - 
and equities-of cosharers amonst themselves. under the general law.. Such 
rights have not been taken away by the laws ‘of land reforms and. the laws 
co-ownership continue to be -in fuil force ‘and effect- except in regions 
specially covered by the relevant statutes. | ~~ SUS ee 

és 6..-The finding of the-Courts below that no agreement amongst 
cosharers regarding use of the suit land was established except that the 
land was ‘used as private pathway is unassailable in’ this appeal as a 
finding of fact. It is also evident on the defence case that the proposed 
balcony will have no-support from the ground obstructing free and unrestr 
icted use of-the land. The question for consideration is the extent of the 
Tight of one cosharer to an injunction in respect of any action by 
the other cosharer in excess of his rights in the land jointly owned 
by them inundivided share. : 4 

7. Mr. Gopal Chandra Mukherjee, learned Advocate appearing for 
the plaintiffs-appellants referred to the decision. in (2) Israil v. Samser 
-© Rahman, 18 CWN 176 in which it was held that the possession of a portion 
of joint property. by one cosharer does- not necessarily constitute ouster 
of the. other-co- owners. . But it .does not -follow- that, because one co- 
owner in sole occupation of a portion of the joint property with the 
stacit or express consent of his cosharers, be is entitled to change the 
nature of that possession. or to use the property in a mode different from : 
that in which it has been previously used. - = es 


8.- Mr. Mukherjee strongly relied on the decision in (3) Shibba 
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Mal v.  Naurang Mal AIR 1917 Allahabad .118 in which the Division 
Bench in Letters Patent appeal, set asidé the judgment of the single Judge 
- with the following observations :— 


HN He ( the learned Judge) seems to nave thought that just as a 
private individual cannot maintain-a suit in respect of a public high- 
way without showing special damage so also one of two joint owners 

. Of a piece of land which has been used as a passage cannot maintain 
suit, unless he can show that the right of passage has been substantially 
interfered with. The reason why a private individual cannot main- 
tain a suit in respect of public property is because the property does 
not belong to the private individual. But one joint owner of private 
property has no right to do anything which will make the joint property 

-more exclusively his. It cannot fora moment be disputed that if the 
Jand. instead of being used as a passage, had been left waste the 
defendant would not have been entitled to have built a balcony pro- 
jecting over the land. In our opinion, the fact that the land was used 
as a passage can make no difference whatsoever.” 

It was contended that a joint owner is entitled, as of right, to an injun- 
ction restraining other cosharers from using: the joint property which 
would make the property more exclusive to them. 


9. Mr. Manindra Nath Ghosh, with Mr. Tapas Chandra Roy and 
Alak Chakravarty learned Advocates for the defendant submitted on the 
other hand tbat the above decision is not a correct enunciation of the 
principle of-law. The decisions of the Calcutta High Court lay down 
that a joint owner is not entitled as of right as a joint owner to restrain 
another joint owner in his acts without consent of the other joint owners 
in respect of any portion of the joint property unless special damage 
thereby sustained is established by the complaining joint owner. It was 
further submitted that the Allahabad High Court decision was not even 
subsequently followed by the said High Court and other High Courts 
have followed the view laid down by this Court in cases noted below. 


10. In the (4) Shamnugger Jute Factory Co. Ltd. & another v. Ram 
Narain Chatterjee & others, (1886) ILR 14 Calcutta 189, it was held that 
granting of injunction under Sections 54 and 55 of the Specific Relief Act, 
1877, is regulated by the principles of equity acted upon by the courts of 
Equity in England and long since introduced in this country as the 
principlees of law were in accordance with equity and good conscience. 
The Court observed that in respect of various kinds of proprietory rights, 
such as to restrain the infringement of easements and other rights in many 
cases injunctions have been granted ; 

“But we are not aware of any decision which establishes the broad 
proposition contended by-the plaintiffs, that one co-owner is entitled to 
an injunction restraining another co-owner from exceeding his rights, 
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absolutely, and without reference to-the amount of damage to be .sust- 
_ ained by.the one side.or the other Crom the granting or pminholems 
` of the injunction.” eee E E 
The Court held that the granting of an injunction is.a matter of the judi- 
cial discretion of the Court, and the award of . money damages ‘to the . 


plaintiffs by the District Judge was approved. , 


l 11. In (5) Jop Chunder Rukhit, v. -Bippro Churn Rukhit ILR 14 Cal 
236, it was observed following the above and earlier decisions that before 
a Court wiil, in the case of co- sharers, make an order directing that 
a portion of the joint property alleged to have been dealt with by oue 
of the co-sharers without the ‘consent ‘of the: other should be restored to 
its former condition (as, for instance, where a tank has been excavated), a 
plaintiff must show that he has sustained, by the act he complains of, some 
injury which -materially affects.his position. It was held while dismissing - 
the suit that a portion of the land on which a .tank has been 
excavated by the defendant was fit for cultivation does not constitute an 


injury of a substantial nature such as would justify as order of that 
nature. 


12. In (6) Ram Nandan v. Jai Gobind’ AIR 1919 Patna 445, the: 
decision in Shibba Mal’s- case though considered was not followed and 
the Court followed the Calcutta High Court decisions. _It- was laid- down 
that before a Court will, in the case of of a cosharer, make an order dire- 
cting that a portion, of the joint property alleged to have dealt with by one 
of the co-owners without the consent of the other should be restored: to 
its former condition a plaintiff must show that he has sustained, by the 
act he complains of, some injury which materially alters his position. 

13: In(7) S.S.V, Krishna Pillai v. .Kilasathammal, AIR 1928 
Madras 810, the Court was considering, the erection of a platform and a 
shed thereon over a Jane of 5/2 feet wide used by both -parties as passage 

with the defendants’ buildings on both sides of-the passage. While confirming 
order of removal of the support, the Court on the balance of convenience 
took into-consideration if the encroachment of common rights committed 
_by the defendant resulted in ‘interference of the plaintiif’s enjoyment or 
accustomed user of the lane and ‘refused the injunction prayed for. 

14. In (8) Akshay Kumar v. Bhajagobinda Shaha and others ‘AIR 
1930 Calcutta 341, the Court noted the view of the Allahabad High Court - 
that one of. several joint owners of land is not entitled to erect a building 

upon the joint property without consent of the other joint owners notwi- 
. thstanding that the erection of such building may. cause no direct loss to 
the other joint owners. The Court also noted that this view was not con- 
sistent with the line of decisions of. this Court which held that there is 
no such broad propsition that one co-owner is entitled to an injunction 
restraining another co-owner from exceeding his rights absolutely. and with 
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out referenco to the amount of damage to be sustained by the one side or 
the other from the granting or withholding of injunction. 

15. The above principle laid down by this Court was followed in 
(9) Manilal Ratanchand y. Nanubhai, AIR 1947 Bombay 394 and an inju- 
nction exceeding projection of the balcony beyond two feet of five feet lane 
was granted against the defendants. 

16. The Full Bench of the Allahabad High Court in (10) Chhedilal 
v. Chhotoley Lal, AIR 1951 Allahabad 199 considered all the relevant de- 
cisions on the subject and held that question of what relief should be gran- 
ted to the plaintiff in the event of the invasion of his rights will depend oa 
the circumstances of-each case and there can b: no inflexible rule as to the 
circumstances in which the relief for demolition and injunction should be 
granted or refused. The relief may be granted if the evidence establishes 
that the plaintiff cannot be adequately compensated at the time of 
partition and that greater injury will result to him by refusal of the 
relief than by grantingit. On the contrary if material and substantial 
injury will be caused to the defendant by granting of the relief, the Court 
will no doubt be exercising proper discretion in withholding the relief. 

17. In (11) Khimji Mulji v. Popatlal Bhanji and others, AIR 1951 
Saurashtra 85, a case strongly relied by the defendants, following the Cal- 
cutta decisions and on a conspectus of the relevant cases the Court re- 
fused an injunction when the projection over common passage was three 

_and a half feet at a height of over 12 feet and no incoavenience or discom- 
fort was likely to be caused to the plaintiff nor his ‘right of way was 
likely to be injured by the overhapging balcony. 

18. Consistent with the décisions of this Court, the position in law 
is as follows : ; 

(a) the co-owner is not entitled to an injunction restraining another 
co-owner from his exceeding his rights in the common property absolu- 
tely and simply because he is a co-owner. 

(b) before an injunction can be issued, the plaintiff has to estab- 
lish that he would sustain by the act he complains of, some injury which 
materially would affect hi position or his enjoyment or accustomed 
user of the joint property would be inconvenienced or interfered 
with. 

(c) the question as to what relief should be granted is left to the 
discretion of the Court im the attending circumstances onthe balance of 
convenience and in exercise of its discretion the Court will bə guided by 

consideration of justice, equity and good conscience. 

19. We shall now consider the evidence adduced on behalf of the 
plaintiffs. According to the plaint, the proposed construction will inter- 
fere with egress and ingress over the passage, space for scaffolds for 
repairs, light and air, movement of rain water as also with laying of 
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overhead electric wires and Privacy of the plaintiffs’ families. It has also 
been stated that opposite to the proposed construction across the common 
passage there is the boundary wall of the plaintiffs and thereafter, lies their - 
tank. In evidence the case was made that the proposed construction will 
seriously interfere with the passage of light and air. There is also indi- `` 
rect hint about interference with privacy as their bath rooms and latrines 
are stated to be by the side of the proposed balcony. It was also said 
that if the proposed construction is permitted, the passage will be conver- 
ted into a tunnel as the other co-owners would start constructions pro- 
jecting over the passage. 

20.- It may be mentioned here that the plaintifs came to Court at 
the earliest opportunity before the defendants could start the construction 
and the injunction bas been continuing. Delay in moving the Court has 
been held in-many cases as fatal to the grant of any relief which is not 
the case here. The proposed construction cannot be deemed to be ouster 
of the other co-owners from the common passage and this has not been 
disputed. The plaintiffs, however, must establish that they would suffer 
an injury which would materially affect their accustomed user of the com- 
mon , passage. As the proposed construction will have no support from 
pillers on the land of the common passage and will be situate on the le- 
vel of the existing first floor of the building of the defendants, there will 

be no obstruction to the user of ‘the common passage.- Thereis no- 
evidence that the proposed balcony, which will be projecting not more 
than 2 1/2, X16 2/3 over the common passage, of about 200 feet will 
obstruct the taking of overhead electric lines through the common passage, 
Obstruction of light and air, as contended, does not appear to interfere 
with the accustomed user or enjoyment of the common passage by the 
plaintiffs. On the materials on record, the plaintiffs have not been able to 
establish that they would suffer such injury as would materially affect their 
position or enjoyment or accustomed user of the common passage. The 
appeal accordingly must fail and is dismissed though for reasons different 
from those of the appellate Court as indicated above. There will be no 
order for costs in the circumstances. 

21. Mr. Roy prays for leave to appeal under Clause 15 of the Lets 
ters Patent and leave is granted. 

P.R. : 
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f ` Radheshyam. Shaw alias Radhwa ode lw 7 o- («Petitioner 
` Versus a i ae ke 
Coaitaisatoniey of Police, Calcutta & Ors. -—... Opposite Parties* 


-Maintenance. of Internal Security Act (26 of 1971), Sec.. 8(1)—Consi- 
deration of representation of detenu by State Government—Plea of alibi— 
Extent. of statutory obligation of State Government— Failure to discharge 
such obligation—-Effect thereof— Safeguards — arbitrary detention— 
Doaa ¥ 


vIn a writ application the jetty challenged the wane of the order of bis 
: detention made.under section 3 of the- Maintenance of Internal Security Act 1971. The 
detenn’s grievance is that his the plea of alibi. the basis of his representation before the 
appropriate authorities, was not at all considered by the said authorities. The facts of 
_the cage are : a written representation in which the detenu took a substantial plea of 
alibi as his defence was submitted to the State Government but the same was was rejected by 
it, Thereafter the same representation was forwarded to the Advisory Board along with 
the Reference. The plea of alibi was also raised before the Board but the same was 
also turned down by the Board. which recommended in favour of detention. 

It appears from the records that -the State Government did not initiate any 
investigation to verify:the defence of alibi as raised by the detenu and rejected his repre- 
sentation without considering the same. -The main contention of the State is that it 

_is not under any obligation-to investigate into the plea of ahbi as raised and further 
that it is a matter which is to be investigated by- the Board on the materials placed 


_ before it and the Board, in the instant Case, las enquired into the matter and expressed 


its opinion in favour of detention, 

- The determination of . the extent of the obligation of the State Government to 
consider the representation of the detenu under section 8 (l)of the 1971 Act is the 
point at issue. ° - 

. - Per Bhattacharya, J, It isnow well settled that. the obligation of the State 
Government to consider the representation is ‘altogether different from the obligation 
of the Advisory Board to eanez the pene later at the time of hearing the 
Reference. 

The State Corna under section 8(1) of the Act, is under an obligation to 
„consider the representation of thë detenu. Hence, the State Goveroment is duty 
bound ‘to consider the plea of alibi taken by the detenu“ in his representation to the 
State Government OD proper investigation and the rejection. of the representation with- 
out consideration of the plea of alibi would virtually amount to mechanical act on the 
part of the State Government and not a proper ‘consideration of the representation on 
merita: IJn-other words, unless the plea of alibi- ‘is properly. considered by the State 
Government when such a plea was teken in the representation, - it will not be possible 
for the State Government to form the opinion that the powers under the Act had been 
properly exercised by the detaining authority. The statutory obligation cast upon the 
Stato, Government cannot bo said. to have been duly discharged unless an investigation 
is made as to the plea while disposing of the representation of the detenu. 

Per Sen, J. It-appears that asa plea of alibi was taken in the representation, 
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the authority concerned decided to hold an enquiry anda direction was also given to 
that effect, but before any enquiry could be made, the representation of the detenu was 
rejected by the appropriate authonty with an endorsement to the effect : ‘that the repre- 
sentation had been duly considered and is rejected’, The respondents failed to explain 
as to bow the appropriate authority could have done’so and what was the reason there- 
fore, Evidently, the authority disposing of the représentation did not do so honestly, 
Perhaps, the authority did it with a foregone conclusion that the representation as made 
18 only to be rejected irrespective of the merits of the plea raised by the detenu in his 
defence. This is no compliance with the obligation to consider the representation as 
imposed-by section 8(1) of the said Act. 

It is now well settled that section 8(1) of the Act in providing for an opportunity 
to the detenu to make a representation casts an obligation on the State Government to 
consider such representation. The provision itself no where speaks of-or contemplates 
any Iimitation in the matter of consideration of such a representation. In other words, 
the obligation imposed is not hmited in any manner. Therefore, the contention that 
while considering the representation the State Government should only consider the issue 
of law and not any issue of fact, is aot a tall tenable If tbe limitation does not flow fr- 
om the provision itself, it being a provision providing for a safeguard in cases of: preven- 
tive detention it will not be proper to read into the section a limitation which is not only 
not there in the Janguage used but 1s also not consistent with the principle underlying 
the provision itself. Asu matter of fact, the statute calls for a representation with 
the obvious object of providing an open opportunity to the detenu that his detention 
is not justified either in law or on fact or on both. 

The provisions in scctions 8 and 10 are the only safeguards as against an order 
of detention without trial in respect of a person based on subjective satisfaction of the 
detaining authority. There will arise a matertal failure as soon as one of the authori- 
ties (the State or the Board) fail to discharge its obligation. A failure on the part of 
the State Government to discharge its statutory obligation resulting in adental of the 
safeguard, would amount to material prejudice which would invalidate the detention. 


Cases referred to: 


(1). Haradhan Saha v. State of West Bengal, AIR 1974 SC 2154 

(2)- Abdul Karim v. State of West Bengal, AIR 1969 SC 1028 

(3) John Martin v. State of West Bengal, AIR 1975 SC 775 

(4) Jayanarayan Sukul v. State of West Bengal, AIR 1970 SC 675 
A Rahim rki ay aes Sea ee . for the Petitioner 
D. P. Chowdhury Ghi bis ba Wis .. for the State 


The judgment of the Court was as follows :— 


Bhattacharya J.: On a writ petition by the detenu petitioner praying 
for a writ in the nature of Habeas Corpus the validity of the order of deten- 
tion made by the Commissioner of Police, Calcutta, detaining him under 
section 3 of the Maintenance of Internal Security Act, 1971, is challenged. 
The detenu was put to detention pursuant to an order dated 6th March,’ 
1975 with the avowed object of preventing him from acting in any manner 
prejudicial to the maintenance of public order. Detention rests upon 
two grounds served upon the detenu on 8.3.75 together witha Hindi 
translation of the same. Detention however commenced on the date of 
the order i.e , 6.3.75. The grounds are set out hereunder : 
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On 22.12.74 at about 19,30 hrs. you and your associates, being 
armed with swords, pipe-guns and bombs raided the house of one Par- 
bati Lala of 1!0/IF, Cossipore Road with a view to kill his son Apurba 
Lala ‘out of existing rivalry with the group of which Apurba Lala is 
a member. Asa result of: this violent attack in which the doors of 
the said house were damaged and bombs were exploded in and around 
the said premises, the inmates of the said house were panicked and 
the entire neighbourhood was seized with serious apprehension of 
similar violent attacks affecting public order. 


Oo 18.2.75 at about 21.00 hrs., there was a violent clash bet- 
ween two groups miscreants on Cossipore Road near its junction with 
K L. Das Road (P.S. Chitpore),. One group was comprised of Basanta 
Lal Shaw of 110, Cossipore Road, Nagendra Pandey of 6, Cossipore 
Road and others while the other group was composed of Tarak Shaw 
of 6/14, Cossipore Road, yourself and others. In the clash members 

of both the groups exploded bombs and hurled brickbats and sodaw- 
ater bottles at each other leading to serious disturbances affecting 
public order. As a result, local people and shopkeepers of the said 
locality were terrorised to pursue their normal avocation for a consi- 
derable period of time. 


2. In the writ petition the order of detention has been impugned on 
several counts mainly on the point that the detenu was not involved in the 
incident in as much as,he had been on duty at 19.30 hrs. on 22nd Decem- 
ber, 1974 which is the date and hours of the incident alleged in the ground 
No. 1. He was similarly on duty in his factory at East India Electricals 
at 21.00 hours on 18.2,74 i.e., the date and hour of the incident alleged 
in ground No. 2 A certificate purported to have been granted by Person- 
nel Manager, East Inda Electricals, has been annexed to the writ petition 
to the same effect certifies to the above facts alleged in the writ petition. 
This is a plea of alibi categorically taken by the detenu petitioner in the 
writ petition. It has been further contended that the detenu being an illit- 
erate person could not read or write English or Hindi so that he could 
not understand the contents of the grounds served upon him as the same 
had not been explained to him in his mother tongue Hindi at the time of 
service. 


3. The rule is contested by the State and an affidavit-in- opposition 
has been sworn by the Commissioner of Police, the detaining authority. 
The relevant allegations in the writ petition with regard to the plea of alibi 

‘has been controverted in paragraph 9 of the affidavit by saying that the 
correciness of the certificate was denied and that the complicity of the 
detenu was established on reliab!e materials on record collected in course 
of investigation of the two criminal cases. These materials disprove the 
plea of alibi set up by the detenu It was: further stated that the said 
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plea was raised by the detenu before the Advisory Board and the Advi- 
sory Board found the said plea of alibi unténable and recommended in 
favour of detention. 


_ 4, With regard to the service of the ground, the claim of the detenu 
has been controverted by saying that the contents were duly explained to 
the detenu by the Sub-Inspector, D.R. Dutta in Hindi and the detenu 
had admitted to have understood the same. 


5. Atthe time of hearing of the rule the main contention raised 
on behalf of the detenu is that a written representation in which the plea 
of alibi was taken in the same manner as in the writ petition was submi- 
tted to the Jail Authorities on 18.3.75 and received by the Government 
on 21.3.1975 and rejected on- 1.4.75. Thereafter, the said representation 
was Sent to the Advisory Board on 2.475 along with the reference. It will 
appear from the Home File that the State Government rejected the rep- 
resentation on 1.4.75 without making any investigation or waiting for the 
result of any such investigation into the plea- so raised by the petitioner 
in the representation. The plea so raised was capable of investigation by 
reference to records of the factory, particulars of which have been furoi- 
shed by the detenu in his representation. The Home File shows the 
following : 


“The representation was put up with an office note on 31.3.75 
stating that comments of D.C., D.D., Calcutta, on the representation 
might be invited. The order follows next date ; Representation duly 
considered and rejected. 


6. lt does appears clear that the State Government did not enter into 
or investigate into the plea of alibi raised by the detenu and rejected the 
representation without consideration thereof. Now tie question is whether 
this is due compliance of the provision of section 8(1) of the Maintenance 
of Internal Security Act, 1971. Mr. Chowdhury appearing for the State 
contends that there is no such obligation on the part of the State Govern- 
ment to investigate into the plea of alibi raised by the detenu. According 
to him this is a matter which was to be investigated by the Advisory 
Board on the materials to be placed before the Board and the Board in the 
instant case had enquired into the matter and expressed its opinion 10 
favour of detention thereby negativating any such plea of alibi. This 
leads us to the question as to the extent of obligation of the State Gove- 
rnment to consider the representation under section 8{1) of the Mainte- 
nance of Internal Security Act, 1971. Mr. Chowdhury relies upon certain 
observations of the Supreme Court in the case of (1) Haradhan Saha v. 
State of West Bengal, reported in AIR 1974 SC 2154. He refers to para 24 
in particular which runs thus : l l 
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“The representation of a detenu isto be considered. There is an 
obligation on the State to consider ‘the representation. The Advisory 
' Board has adequate power to examine the entire materials. The 
Board can also call for more materials . ae The Govern- 
ment considers the representation to weceriail essentially whether 
the order is in conformity with the power under the Law. The Board 
on the other hand considers whether -in the light of the representa- 
tion there is sufficient cause for the detention.” 
`7.> On the above observations, Mr. Chowdhury submits that the 
essential function of the State Government in considering the represen- 
tation of the detenu is to a,certain whether the order of detention is in 
conformity with the power under the law. So the plea of alibi raised by 
the detenu in the representation does not fall within the above considera- 
tion and that it is for the Board to consider the same. Weare unable 
to accept this contention of Mr. Chowdhury. From the observation of the 
Supreme Court itself as quoted above, the duty of the State Government 
is to consider whether the detention, order was in conformity with the 
power under the law ,i. e., whether the order is within the sanction of secti- 
on 3 of the Maintenance of Interna) Security Act, 1971. If the plea of alibi 
finds favour with the State Government on investigation the grounds would 
be non-existent and as such they will not furnish valid foundation for 
the satisfaction of the detaining authority and therefore, would be 
beyond the sanction of Section 3 of the Act. It is well settled principle 
of law that the obligation to consider the representation cast upon the 
State Government is altogether different from the obligation of the Advi- 
, 8ory Board to consider the representation later at the time of hearing of 
the reference. The- Supreme Court had earlier expressed their view on 
the point of such consideration by the Government in a case reported in 
(2) AIR 1969 SC 1028— Abdul Karim v. State of West Bengal, under the 
Preventive Detention Act., 1950. Towards the middle of para ll at page 
1033, it has been absérved by the Supreme Court as follows : 
“Take for an instance a case ‘of detention of a person on account of 
mistaken identity. Ifthe order of detention has been made against 
‘A’ and a different person ‘B’is arrested and detained by the police 


authorities because of similarity of names or some such cause, it can not 


be reasonably said that the State Government should wait for the 


_.Teport of the Advisory Board before releasing the wrong person from - 


detention. It is obvious that apart from the provision of reference to 
the Advisory Board, the State Government has ample power under 


Section 13 of the Act to revoke any order of detention at any time.- 


If the right of. representation in such a cause is to be real and not 
illusory there is a legal obligation imposed upon the State Govern- 
ment to consider the representation and to take appropriate action 
thereon.” 
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8. Similarly unless the plea of alibi is considered by the State 
Government when such a plea was taken in the representation the State 
Government would not beina position to understand that the powers 
under the Act had beén properiy exercised by the detaining authority. 
The duty cast upon the State Government catunot be said to have been 
duly discharged unless such an investigation is made while disposing 
of the representation of the detenu. This aspect of the case has been 
elaborately discussed in the Supreme Court decision reported in (3) AIR 
1975 SC 775, John Martin v. State of West Bengal. It has referred to 
and considered the decision of the Supreme Court in Haradhan 
Saha’s case on which Mr. Chowdhury relies. At page 778 of the reported 
decision it has been elaborated thus: ‘Section 8, subsection (1) of the 
Maintenance of Internal Security Act, 1971, lays down in the clearest 
terms which admit of no doubt that the opportunity which is to be 
afforded to the detenu is to make a representation against the order of 
detention to the appropriate Government. Therefore, it is indisputable 
on a plain reading of Section 8 subsection (1) that the representation 
that may be made by the detenu is to the appropriate Government and 
it is the appropriate Government which has to consider the representation.” 
It follows from the decision in (4) Jay Narayan Sukul v. State of West 
Bengal (AIR 1970 SC 675) It has been pointed out that appropriate 
Government is to exercise.its opinion and a judgment onthe representa- 
tion before sending the case along with the detenu’s representation to the 
Advisory Board. Thereafter in John Martin’s case reference was made to 
Haradhan Saha’s case and the relevant portion of para 24 of the said © 
decision as hereinbefore referred was quoted. Relying upon those deci- 
sions it was held in John Martin’s case that under Section 8 (1) of the 
Act, it is the appropriate Government that is required to consider the 
representation of the deteuu The judgment proceeds to say: ‘This, 
however, does not mean that tbe appropriate Government can reject the 
representation:of the detenu in a casual or mechanica! manner. The 
appropriate Government must. bring to bear on the consideration of the 
representation unbiased mind. There should be as pointed out by this 
Court in Haradhan Saha’s case a real and prop2r consideration of the 
representation by the appropriate Government. We cannot over emphssii 
the need for the closest and most zealous scrutiny of the representation 
for the purpose of deciding whether the detention of petitioner is justified,” 
Upon the above observation of the Supreme Court, there is no room for 
doubt that it is the obligation of the State Government to consider a plea 
of alibi taken by the detenu with all particulars therein on proper investig- 
ation and rejection of the representation without- consideration of the 
above plea would be a mechanical act and not a proper consideration on 
the merits of the representation. It is true that in John Martins case 
the Supreme Court observed that the order cf the State Government 
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rejecting the representation need not be a reasoned order. That point of 
course stands concluded by the decision in Haradhan Saha’s case that 
there need not be a speaking order and that there is also no failure of 
justice by the order not being a.speaking order. All that it necessary is 
that there should be a real and proper consideration by the Government. 
Nevertheless, the fact of nonconsideration of the plea of alibi raised by 
the detenu is patent from the record itself and is also conceded by the 
State Government from the materials placed before as. _ This is not proper 
consideration of the representation and due compliance of the obligation 
imposed upon the State Government by Section 8, sub-section (1) of the 
Act. The fepresentation must, therefore, be held as not been duly consid- 
ered by the State Government and as such the obligation under Section 
8, subsection (1) of the Act, has not been discharged by the State Govern- 
ment. This violation will vitiate the continued detention and this concl- 
usion alone we are compelled to hold that the continued detention is not 
in accordance with law being in violation of the mandatory provision -of 


section 8 sub-section (1) of the Maintenance of Internal Security Act, 
1971. 


9. The writ petition, -therefore, succeeds and we make the Rule 
absolute directing that the detenu be set at liberty forthwith. 


‘Sen, J. 1 agree with My Lord that this Rule should be made abso- 
lute as the continued detention has been rendered invalid’ because of the 
failure on the part of the State Government to fulfil its obligation under 
section 8(1) of the Maintenance of Internal Security Act 1971. But in 
view of the importance of the point which has arisen for consideration 
on the plea raised by Mr. Chowdhury appearing on behalf of the respon- 
dents, 1 desire to express my own views onthe said point which is also 
in agreement with the views expressed by My Lord. 

11. On the facts set forth in the judgment of My Lord it is evident 
that the detenu in his representation to the State Government raised a 
substantial plea in his defence which, if accepted, would have rendered 
the grourid non-existent and the detention illegal. The official minutes 
drawn up while processing such a representation for consideration by 
the appropriate authority indicate that the plea so raised merited and 
called for an enquiry on verification. An enquiry was accordingly 
directed but very ‘strangely even before any such enquiry could be 
made, the said representation was rejected, by the appropriate 
authority with an endorsement to the effect : ‘that the representation had 
been duly considered and is rejected’, The respondents have not explained 
to us how the appropriate authority could have done so and what was 
the reason therefor. Evidently, the authority disposing of the representa- 
tion did not do so honestly. It did it witha foregone conclusion that 
there presentation made by the detenu is only to be rejected Irrespective of 
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the merit of the plea raised in his defence. This is in my opinion, no 
compliance with the obligation to consider the representation as imposed 
by Section 8(1) of the said Act. 
12. Now, Mr. Chowdhury faced with the aforesaid fact had raised 
a point to'the effect that the State Government is not required to con- 
sider the issues of facts raised in a representation. According to Mr. 
Chowdhury, the State Government while considering the representation 
is required only to consider whether the detention is in accordance with 
law or not. Itis difficult to appreciate the true import of Mr. Chow- 
dhury’s contention. After all, the question as to whether detention in a 
particular case is in accordance with law or not may necessitate investi- 
gation of facts, so that it is difficult to differentiate between issues of 
factand law in adjudging the validity of such detention. Therefore, 
it is difficult to conceive how the facts can be totally excluded i in the matter 
of consideration of a representation made by a detenu as against the grounds. 
But that apart, this contention of Mr. Chowdhury should be rejected ‘on`. 
more fundamental grourds, It is now well settled that Section 8 (1) 
in providing for and opportunity to the detenu to make a representation 
casts an obligation on the State Government to consider the representa- 
tion. This is what has been held to be flowing from the provision“ itself 
by the Supreme Court in the case of (4) Jayanarayan Sukul v. The State 
of West Bengal, AIR (1970) SC 675. The provision itself nowhere 
speaks of or contemplates any limitation in the matter of conside- 
ration of such a ‘representation. The obligation imposed is not 
limited in any -manner. Or in other words, in Section 8 (1) - there 
is nothing to support the contention put forward by Mr. Chow- 
dhury that while considering the representation the State Government 
‘should only consider the issues of law and uot issues of fact. If the limita- 
tion does not flow from the provision itself it being a provision providing 
for a safeguard in cases of preventive detention it will not be proper for 
us to read into the Section a limitation which is not only not there on the 
language used but is also not consistent with the principles underlying the 
provision itself. It is not consistent with principles underlying the pro- 
vision, because if.the statute meant to provide a remedy in cases of 
illegal detention, why should it make a distinction between cases where 
such illegality arises on law and where such. illegality arises-on facts. 
In both cases the detention is illegal and the detenu deserves a remedy whi- 
ch the statute wanted to provide. Secondly, when the detenu is given an 
opportunity to make a representation obviously he is given the said oppor- 
tunity to meet the order of detention and the grounds on his own defence 
including defence on facts. If the law merely requires the State Govern- 
ment to ascertain only whether the detaining authority had complied with 
the provision of the statute and that he is legally authorised to make the 
~ order and nothing else at that stage, the same could be done on the records 
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and there would be no necessity of calling for a representation from the 
detenu. But the statute provides otherwise. and: calls for a representation 
obviously to provide an open opportunity to the detenu that his detention 
_ 18 not justified either in law or on facts or on ‘both. It this view, I am 
unable to accept the contention so put forwarded by Mr. Chowdhury. No 
doubt Mr. Chowdhury relies on the decision of the Supreme Court in 
Haradhan Saha’s case as pointed out'by My Lord upon a complete mis- 
reading of the true import of the said decision. That decision is no 
authority for the proposition contended for by Mr. Chowdhury and this 
position would be quite evident in view of the subsequent decision of the 
Supreme Court in the case of John Martin as pointed out by My Lord. 


13. Mr. Chowdhury had next contended that in any event when 

the said plea raised in the representation was gone into by the Advisory 
Board and was overruled there had been no material prejudice to the detenu 
so that the continued detention should not be held to be invalid by the fai- 
lure indicated hereinbefore. For more reason than one such a contention 
is, in my view, misconceived. Firstly, neither the State Government nor 
the Advisory Board is required to give any reason or make any speaking 
order so that it is not possible to adjudge how far the failure on the part 
of one of of the authorities to consider the issues raised in the represent- 
ation, is cured by the findings made by the other. Secondly, the statute 
provides for two independent safeguards in favour of a person put to 
preventive detention one is the consideration by the appropriate Gover- 
nment of his representaion and the second is the consideration by the 
Advisory- Board of his-case including his representation. The Advisory 
Board is not in the position of an appellate tribunal from the appropriate 
Government so that we can hold that even if the appropriate Government 
had failed to consider the representation on issues of facts raised therein 
that failure is cured by the findings or the decision arrived at by the Advi-_ 
sory Board, It had been pointed out by the Supreme Court in Jayanara- 
yan Sukul’s case that on the mandatory-provisions of Sections 8 and 10 
what is required is that both the authorities, namely, the appropriate 
Government and the Advisory Board must bring to bear on the consider- 
ation of the representation an independent and unbiased: mind of its 
own. These are the only safeguards as against an order of detention 
without trial in Tespect of a person based on the subjective satisfaction 
of the detaining authority. There arises a material failure as soon as one 
of these authorities fail to’ discharge its obligation. ` As a matter of fact 
in Jayanarayan Sukul’s case the Supreme Court observed: “It, therefore, 
follows that the appropriate authority is to consider the representation of 
the detenu uninfluenced by any opinion Or consideration of the Advisory 
Board... ... l es ... The logic behind this proposition is that the 
Government should immediately consider the representation of the detenu 


272 Biswambar Dayal Garg v. Badindrapal Singh Dagar [1976 (1) CLJ 


before sending the matter to the Advisory Board and further that such 
action will then have the real flavour of independent judgment.” This 
is necessarily one of the important safeguards against illegal detention 
and a failure on the part of the State Government resulting in a denial of 
this safeguard, in my opinion, amounts to material prejudice which 
would invalidate the detention. 

For reasons aforesaid, I entirely agree with My Lord that on the 
facts of the present case there had been a total failure on the part of the 
State Government to consider the representation in accordance with 
Section 8 as a result whereof the continued detention has been rendered 
invalid. 
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P.R. 
[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Prodyot Kumar Banerjee 
Decision s September 1, 1975 
Biswambar Dayal Garg a bee _ Appellant 


Versus 


Badindrapal] Singh Dagar R ... Respondent* 


West Bengal Premises Tenancy Act (12 of 1956), Sec. 13(1)—Compro- 
mises decree—Admission of defendant about reasonable requirement of land- 
lord—Effect thereof on satisfication of court about existance of ground as 
indicated in section 13(1)—Execution of such decree—Objection under sec. 


47 of CPC—Vilidity of such objection. 


Respondent got a decree on compromise for ejectment against the appellant. As 
per compromuse decree, the appellant (tenant) got 5 years time to vacate the premises 
in question on admission of reasonable requirement of the Respondent (landlord). Oa 
expiry of the stipulated period, the tenant did not vacate and as a result thereof, the 
landlord started an execution case. Fhe judgment-debter tenant filed his objections 
under section 47 of the Civil Procedure Code contending that the said decree was not 
executable and it wae a nullity inasmuch as the trial judge who passed the decree did not 
satisfy himself as to whether any of the grounds as mentioned in section 13 (1) of the 
West Bengal Premises Tenancy Act 1956 existed or not. The courts below over- 
ruled the objections of the judgment debtor. Hence the second miscellaneous appeal. 
It was contended by the appellant that on the admitted facts as found by the courts 
below no such decree could have been passed under section 13(1}ff) of the said Act 
inasmuch as the court which passed the decree was not satisfied that the landlord was 
the owner of the disputed premises and that he was entitled to an ejectment decree on 
the ground of his own use and occupation. 

HELD: The contention is untenable. It appears from the compromise decree 
that the tenant defendant agreed that the landlord required the disputed premises for 
his own use and occupation. In view of the admission of the defendant about the 
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requirement of the landlord for his own use and occupation, it cannot 

statutory right of the landlord for eviction was not satisfied and that the 

nullity. The plaintiff filed his suit for his own requirement of the pr 

defendant admitted the validity and existence of the requirement of the piaintiff and ther- 
eby admitted that the ground for eviction under section 13 (1) of the Act was available to 
the plaintiff landlord. On the basis of the terms of the compromise and on the admi- 
ission of the defendant, it cannot be said that the court concerned did not apply its 
mind to see whether a decree in accordance with the provisions of section 13 (1) (ff) of 
the Act could be passed. Hence, in view of the clear admission of the defendant tenant 
about the reasonable requirement of the landlord npon which the decree in question 


was passed, the courts below were right in rejecting the objections under section 47 of 
the Code. 


' Cases referred to: 


(7) Kaushalya Devi y. K. L. Bansal, AIR 1970 SC 838 : 1969 (1) 
_ SCC 59 = 

(2) Ferozi Lal Jain yv. Man Mal, AIR 1970 SC 794 ` 

(3): Bahadur Singh yv. Muni Subarat Dass, 1969 (2) SCR 432 

(4) K. K. Chari y. R. M. Seshadri, AIR 1973 SC 1311 

(5) Nagindas Ramdas y. Dalpatram, AIR 1974 SC 471 

(6) State of Punjab y. Amar Singh, AIR 1974 SC 994 
Ranjit Kumar Banerjee and Abhijit Banerjee AF ...for the Appellant 
Bankim Chandra Dutta and Biswajit Ghosh... es for the Respondent 


The judgment of the Court was as follows :— 


This appeal is directed against the original order as well as the 
appellate order passed in a proceeding under section 47 of the Code of 
Civil Procedure. The respondent-decree-holder got + decree on compro- 
mise for ejectment against the appellant. According to the term of 
compromise the tenant got 5 years time to vacate the premises on admi- 
ssion of the reasonable requirement of the landlord. The tenant not 
having vacated the premises within the time as contained in the compro- 
mrise decree the landlord-decree holder filed an execution case against the 
tenant judgment-debtor. The judgment-debtor filed a petition of objections 
under section 47 of the Civil Procedure Code contending that the execution 
was not maintainable on the ground that the decree on compromise was 
a nullity and is in-executable because the learned Trial Judge who 
passed the decree did not satisfy himself that one of the grounds on 
which the ejectment decree was passed under section 13(1) of the West 
Bengal Premises Tenancy Act existed or not. Both the Courts having 
held against the appellant, the appellant filed the present appeal. 

2. Mr. Baserjee on behalf of the appellant contended that the 
decree is in-executable on the ground that the court must be satisfied that 
aground existed for the landlord to get a decree of ejectment under 
section 13(1) of the West Bengal Premises Tenancy Act. Mr. Banerjee 
however contended that on the admitted facts as found by both the 
Courts no such decree could have been passed under section 13(1)(f) of 
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the West Bengal Premises Tenancy Act, inasmuch as the Court was not 
satisfied that the landlord was a owner of the premises and that he was en- 
titled to a decree as such for his own use and occupation. It must be 
stated that this point has never been urged by the appellant either in the 
Courts below or even in the grounds of appeal before me. It appears to 
me that the contention put forwarded by Mr. Banerjee is not at all 
tenable. From the terms of compromise it has been stated that the tenant- 
appellant agreed that the landlord requires the premises for his own use and 
occupation, In view of the admission made about the requirement for 
his own use and occupation by the defendant, it cannot be said that the sta- 
tutory right for eviction was not satisfied and therefore the decree is a 
nullity. The plaintiff filed the suit for his own requirement and the 
defendant admitted the validity and existence of the requirement of the 
plaintiff and thereby admitted that the ground for eviction under section 
13 (1)of the Act is available to the landlord. On the basis of this term 
and admission it cannot be said that the Court did not apply its mind to 
see whether a decree is to be passed in accordance with section 13(1)(F) 
of the West Bengal Premises Tenancy Act, 

3. Mr. Banerjee relied upon the cases reported in (1) AIR 1970 
SC 838 and (2) AIR 1970 SC 794 (Ferozi Lal v. Man Mal) in support of 
his contention. In my opinion, those cases do not support the conten- 
tion put forward by Mr. Banerjee. In tiose cases it appears that the 
Supreme Court held that at no stage the Court was called upon to apply 
its mind to the question and the Court was not satisfied that one or- 
more ground for eviction was in existence. In the case reported in AIR 
1970 SC, 838 (C..Mackertich v. Steuart and Co.) the same question arose 
whether the Court epplied its mind regarding the existence of the statutory 
ground for a decree. In the said case alsoa compromise was recorded 
in the following terms: ‘In view of the statement of the parties, counsel 
and the written compromise,a decree is passed in favour of the plaintiff aga- 
inst the defendant, and the decree was drawn up accordingly. The Supreme 
Court held- following the decision reported in (3) 1969(2) SCR 432 
(Bahadur Singh v. Muni Subrat Dass) that as the Court was not satisfied 
itself that the -ground of eviction existed the decree was-a nullity and 
not executable. Applying this principle to the facts on the present’ case 
in my opinion, the contention of Mr. Banerjee cannot be upheld. In the 
compromise order itself the Court was satisfied that there was an exis- 
tence of a ground upon which the Court can pive a nee in favour of 
the landlord decree-holder. 

4. Mr. Banerjee referred to the cases reported in (1) 1969(1) SCC 
59, (4) AIR 1973 SC 1311 (K. K. Chari v. R. M. Seshadri, (5) AIR’ 1974 
SC 471 (Nagindas v. Dalpatram) and (6) AIR 1974 SC 994 ın support of 
his contention. In my opinion, all these decisions are in line on the deci- 
sion referred to hereinbefore. The Supreme Court laid down that in 


| 
i 
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_ giving a decree for. ejectment the Court must apply its mind whether- 
the ground existed for passing such a decree.’ In (5) AIR 1974 SC 471 
(Nagindas v. Dalpatram) it has been further held that a consent decree 
for possession passed by the Court is not necessarily a nullity, if there was 
a clear admission in the compromise petition of the facts that could consti- 
tute a ground for eviction ofa Rent Act, it will be presumed that the 
Court -was satisfied about the existence of such statutory ground and the 
decree for eviction though apparently passed on the basis of a compromise, 
would be valid. In my opinion, in view of the clear admission of the 
defendant tenant about the ‘reasonable requirement of the landlord. upon 
which the decree was passed the Courts below were right i in rejecting the 
objections under section 47 of the Code. 

5. In the circumstances, therefore, in my opinion, there -is no 
merit in the -appeal and the appeal is dismissed. 

There will be no order as to costs, , 

6. The appellant is given time upto 3lst of December, 1975 to 
vacate the premises in question on the appellant’s giving an undertaking 
to this Court to that effect within three weeks from ‘to-day. In the mean- 
time the appellant must_ go on paying the amount at the rate of rent every 
month till he vacates the premises. Incase of non-compliance with any 
of this terms mentioned above, the decree will be executable immediately. 

7. In view of dismissal of the appeal, there will be no order on 
the Rule is accordingly discharged. 

Leave under Clause 15 of the Letters Patent, as prayed for, is 
‘refused. ; 


N. C. S. 
[ORIGINAL CIVIL - JURISDICTION] 
Before Mr. Justice Sabyasachi Mukherji 
Decision : June 17, 1975 
Jokai (Assam) Tea Co. Ltd. . = aie oe Plaintiffs 
l Versus 
-Bhawani Sankar Bhagaria or iy be Defendants* 


Stay of suit—Court’s power to ‘stay—S. 151 of C.P.C. —Principles to 
be followed. 

The Court bas power under S. 151 of the Code to stay an otherwise competent 
suit. However, this power is to be exercised sparingly and only for the ends of justice 
or to prevent:abuse of the process of the Court and is strictly subject to the principles 
which the Courts have evolved. The first principle is thata mere balance of conveni- 
ence is not a sufficlent ground for depriving a plaintiff of his choice of forum. The se- 
cond principle is that the Court will have to be satisfied that if the action is stayed the 


*Suit no. 20 of 1975. 
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plaintiff will not suffer any injustice whereas if the action is continued the defendant in 
defending the action will be thé victim of such injustice as to amount to vexation and 
Oppression which vexation and oppression will not arise if the suit is stayed. 


Cases referred to: 
(1) Logan v. Bank of Scotland, (1906) 1 K B. 145 


(2) Norton v. Norton, (1908) Chancery Dvn. 471 
(3) Hansraj Bajaj v. The Indian Overseas Bank Limited, AIR 1956 


Cal. 33. 
Arijit Chowdhury se sds as : for the Plaintiffs 
P. K. Das and Protap Chatterjee ee ae ...for the Defendants 


The judgment of the Court was as follows :— 


This is a suit by two plaintiffs Jokai (Assam) Tea Company 
Limited and the British India Tea Company Limited both of whom are 
English Companies having their registered office in London and also 
carrying on business by branch office at 21, Netaji Subhas Road, Calcutta 
within the jurisdiction of this Court. The defendant is Bhagwani Shankar — 
Bagaria who for self and karta representing a Hindu Undivided family 
carries on business under the name and style of Gridharilal Sardarmull 
at Dibrugarh outside the jurisdiction of this court and also has a place of 
business at Commerce House, 3rd floor,Room No. 4A of No2, Ganesh-Ch- 
andra Avenue in the towa of Calcutta. It is alleged that the plaintiffs were 
each owners of the gardens. It is further alleged that by an agreement 
contained in or- evidenced by a writing the defendant was appointed the 
agent of the plaintiffs to supply food grains allotted from goverment 
sources for consumption by the workers of the plaintiffs’ tea estates. The 
agreement is dated 18th August 1972. The terms and conditions of the 
agreement have been set out in the petition. Itis stated that thereafter 
pursuant to the said agreement the plaintiffs from time to time advanced 
sums of money to_the defendant for procuring foodgrains in the manner 
agreed, It is alleged that by two letters both dated 15th July 1974 written . 

-atand sent from 21, Netaji Subhas Road, the plaintiffs terminated the 
aforesaid agreement on the ground that the supply of foodgrains had 
become irregular from May 1974. It is stated that at that time the 
defendant was in possession of Rs. 7, 80, 802/- advanced by the first 
plaintiff to the defendant and Rs. 1,35, 261/- advanced to the defen- 
dant by the second plaintiff for procurement of foodgrains which the 
defendant did not procure and did not supply. There was another agree- 
ment evidenced by writing dated 20th July 1970 between the first plaiatiff 
and the defendant whereby the defendant had agreed to make available 
on account of the first plaintiff cash, coins and notes of denominations 
required by the Manager of the said tea estate in exchange of cheques 
given in advance by the first plaintiff for an all-inclusive charge of 44 paise 
per Rs. 100/-. It is alleged that by a further agreement contained in or 
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evidenced in writing dated 1st. April 1974 the first plaintiff had agreed to 
maintain and did subsequently maintain a cash reserve of Rs, 2,00,000/- 
with the defendant in@connection with the aforesaid agreement. Interest 
at the rate of 11 percent per annum was payable on the said Rs. 2,00,000/-. 
It is then alleged that by a writing dated 24th June, 1974 written-at and 
sent from 21, Netaji Subhas Road the first plaintif terminated the afore- 
said agreement. At that time it is claimed that a sum of Rs. 3,79, 464 
belonging to the first plaintiff was in the possession of the defendant 
pursuant to the aforesaid agreement dated 20th July, 1970 and Ist 
April, 1974. It is stated that the defendant has refused to pay the sum of 
Rs. 11,60,267/-to the first plaintiff and Rs. .1,25,261/-to the second 
plaintiff. The first plaintiff claims the sum of Rs.11,60,267/- and the second 
plaintiff claim Rs. 1,35,261/20 as money had and received by the 
defendant. There is also an alternative claim, There are some further 
additional claims. The suit was filed at Calcutta after having obtained 
leave under clause 12 of the Letters Patent. 


2. Leave under clause 12 of the Letters Patent was obtained by 
averments made in paragraphs 5, 7, and 10 of the plaint. In paragraph 
5 it is alleged that the letter dated 15th July, 1974 was written and sent 
from Calcutta. In paragraph 7 it is similarly stated that the. letter dated 
24th June was written and sent from Calcutta within jurisdiction of this 
Court but none ‘of thesé letters. was received at Calcutta and the commu- 
nication did not become effective until the receipient received the letters 
in question. In paragraph‘10 it is alleged that payments were made from 
Netaji Subhas Road in the town of Calcutta within the jurisdiction of 
this Court. The defendant asks for a stay of the suit on various grounds 
but mainly on the ground of balance of convenience. The averments 
upon which the stay is asked for have been set out in paragraph 12 of 


the petition and it would be material to set out the said paragraph in 
extenso : 


“On the other hand your petitioner states that the alleged cause 
of section of the plaintiffs arose entirely in Dibrugarh in the State of Assam 
„and each and every fact or circumstance relating to the disputes and diffe- 
rences between the parties took place in Assam as will appear, interalia, 
from the following statement. 

(a) All the agreements referred to in the plaint were signed and/ 
or executed at Dibrugarh in Assam. | 

(b) All the agreements were Wholly and entirely performed and/ 
or given effect to Dibrugrah in Assam. 

(c) All supplies of foodgrains, sales or delivery of coins ete. 
were made at and from Dibrugarh in Assam. 


(d) All moneys were paid and / or received at Dibrugarh in 
Assam. - es . 
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a The Tea Estates to which the foodgrains were supplied as 
also the coins are situate in the district of Dibrugrah in Assam. ' 

(f) Your. petitioner and /'‘or his predecessors in interest have 
been carrying on business at Dibrugarh for over onf hundred years and 
99.5 percent of your petitioner’s business‘is in Assam. The said Calcutta ` 
Office of your petitioner merely looks after tea sales from your petitioner’s 
tea garden in Assam and does nothing else and such tea salga have nothing 
whatever to do with the present suit. 


(g) “All books, papers, documents, letters,’ ete which are in any 
way relevant to the disputes and differences between the parties bereto 
are located in Dibrugarh in Assam. The whole of the correspondences. 
between the parties took-place and / or passed in Assam. 


“(h) The witnesses that will be necessary to substantiate your 
petitioner’ s defence and / or prove your pewtianer’s counter claim are all ` 
in Assam. It is impossible to secure the attendence of such witnesses 
in this Hon’ble Court. In order to substantiate your petitioner’s defence . 
as also to establish your petitioner’s counter claim against the plaintiffs 
the following persons at least would.be required to give evidence and _ all 
of them are in Assam and they can not be brought down to Calcutta. 
without incurring expenditure of such a large amount that it would be 
wholly disporprotionate to the relief that your petitioner might obtain :— 


(i) Sri S. L. Saraogi of Dibrugarh being the accountant of your 
petitioner’ s Assam busifess which handled the foodgrains and coins supply 
under the contracts in suit. 

(ii) | Sri R.K. Verma of ‘Dibrugarh being the departmental-in- 

charge of your petitioner’s said Assam business referred to in clause 
(i) hereof: 
‘(ii) Several transport contractors and / or lorry owners and/or. 
Tory drivers who delivered the foodgrains to the tea estate belong to the 
plaintiffs in Assam. In addition there are the stores and godown keepers 
relating to the foodgrains supply who are all in Assam. 


(iv) The Grain Distributing officer Assam Branch, Indian Tea 
Association (A.B.I T.A) Dibrugarh circle in the district of Dibrugarh in 
Assam is a very vital witness because all the delaings and transactions 
took place through him as will appear from the said agreement dated Ist 
August 1972. The records of the said grain Distributing officer, his buoks 
papers and documents are absolutely essential to establish your petitioner’s 
defence and/or counter claim against the plaintiffs and all such books 
papers and documents are. in’ Assam, and cannot be brought down to 
Calcutta. The procedure was that the said grain distributing Officer gave 
instructions with regard to the supply of food. grains to the particular 
tea gardens to your petitioner and after such supplies were effected by 
your petitioner statements with regard thereto were submitted by your 
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petitioner to the Grain Distributing Officer who in his turn prepared the 
bills and submitted the same to the plaintiffs; payments were thereupon 
made by the plaintiffs to.the Grain ‘Distributing Officer who forwarded 
the same to your petitioner. . In the circumstances the Grain Distribu- 
ting Officer and his records are absolutely essential to establish your 


petitioner’s defence ‘in the above suit. It is impossible to get. G.D.O. in 
Calcutta. x 


(i) Your petitioner is a permanent resident of Dibrugarh ‘in Assam 
and he, does not or the members of the. joint family do not reside in 
Calcutta. Your petitioner’s entire business is in Assam and it will be 
extremely costly and wasteful if, your petitioner has to come down to 
Calcutta and contest the suit from day today. The disputes between the 
parties in this suit are entirely Assam based and in fact the plaintiffs them- 
selves.do the whole of their business in -Assam so far as is relevant or 
material for the purpose of this suit. Nothing at all took place in Calcutta 
and even the plaintiffs’ lettter of termination was sent to your petitioner 
at Assam. A true copy of the said letter’ is annexed hereto and marked 


+ 


with the letter “B” ae l 
(j) Every other material fact. which ‘is in any way connected with 
the disputes and differences between the.parties hereto arose and/or took 
place in Assam. Your petitioner ` has-nothing:to do with the~Calcutta 
Officer of the plaintiffs”. | od | | ; 
- 1:3. In-the affidavit-in-opposition the- said -averments are denied 
‘vaguely but it is stated that it is inconvenient for the plaintiff to have the 
suit tried at:Dibrugrah. The- plaintiffs have' ‘their Officer at Dibrugrah; 
the transactions took place Dibrugarh inv Assam. It -is no body’s case 
that any- material evidénce ‘or document is in‘ Calcutta- within’ the juris- 
diction of this court.. : T a l i 
. 4. The principle upon which ċourts should exercise the powers of 
staying a suit.are well settled: In this connection reliance may be placed on 
the decision in the case of (1) Logan v. Bank of Scotland (1906) IKB 145 
where it was observed that the court would Stay an action brought within 
the‘jurisdiction in respect of a cause of action arising out of the jurisdic- 
tion if satisfied that no injustice would be -doné thereby to the plaintiff 
and that the defendant would be subjected to such injustice in defending 
the action as would amount: to vexation and opperession to which he 
would not be subject to if an action had been brought in another 
accessible Court, where cause of. action arose. ` 


5. The same principle was reiterated in the decision in re : Norton’s 
Settlement, Norton v. Norton, reported in (1908) Chancery Division. 47}. 
This court also in the case of (3) Hansraj Bajaj v. The Indian Overseas 
Bank Ltd. AIR 1956 Cal. 33 had the occasion to consider this question: 
The Court observed that under Sec. 151 of the Code of Civil Procedure, 
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jurisdiction to stay an otherwise competent suit was to be sparingly 
exercised and only for the ends of justice or to prevent abuse of the process 
of the court and within the strict limit of regorous conditions. The Court 
had evolved certain principles in this regard. The first principles was that a 
mere balance of conevnience was not a sufficient ground for depriving a 
plaintiff of his right of prosecuting his action in or his right to the competent 
courts of Law. The second principle was that the Court stayed an action 
brought within the jurisdiction in respect of a cause of action arising 
entirely out of the jurisdiction when it was satisfied that the plaintiff 
would thereby supper no injustice whereas if the action was continued 
the defendant would in defending the action, be the victim of such 
injustice as to amount to vexation and oppression and which vexation and 
oppression would not arise for the defendant if the action was brought 
in another accessible court where the cause of action arose. In that case 
the court bad also indicated that the onus was upon the defendant to 
satisfy the court, first that the continuance of the action would work an 
injustice because it would be oppressive or vexatious for him or would be 
an abuse of the process of the Court and secondly also that the stay would 
not cause any injustice to the plaintiff. | 

6. Counsel for the plaintiff contended before me that those were 
cases where question of convenience arose between different countries. In 
the first case, it was between Scotland and England, in the second case, 
it was between India and England and in the third case, it was between 
Malayasia and India. He further submitted that because of the rapid 
growth of transport facilities, distance was no longer a problem and distance 
was no longer of such importance as to deprive the plaintiff’s right to 
chose the forum. It is true that the plaintiff has the right to chose its 
foram and such choice of forum would not normally be interfered with 
unless it is clearly established that by exercise of the choice of forum 
grave injustice would be caused to the defendant and staying the suit would 
not cause any injustice to the plaintiff. Within this limited principle, in 
my opinion, the court still retain its inherent jurisdiction for staying the 
suit even with the rapid expansion of transport facilities and even if the 
action is brought io a competent court having jurisdiction to try the case. 
Furthermore, no inconvenience to the plaintiff will be caused by staying the 
suit. It has not been clearly stated that any of the witnesses or documents 
are in Calcutta, so that the stay of the suit in this court will cause any ~ 
injustice to the plaintiff. Counsel for the plaintiffs, further contended 
that the plaintiff had to pay a heavy court fees and in the event they have 
to file a fresh suit after the present suit is stayed and the plaintiffs would 
lose that amount of money and would suffer financial consequence. On 
behalf of the defendant it was stated that if as result of this stay the 
plaintiffs have to institute proceedings in other forum or in other 
court or in arbitration proceedings then the defendant is willing to give 
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the plaintiff credit for Rs. 10,000/- which is the total amount of court fees 
paid in respect of filling of this suit. The other aspect of the matter 
upon which reliance was placed was on the contract, dated Ist August, 
1972 which contained interalia as follows :— 

“CJ.12. The agreement shall be subject to Dibrugrah jurisdiction. 
This was the first agreement for supply of the foodgrains. The entire 
cause of action of course was‘in respect of three contracts and the other 
two contracts do not contain the similar clause. It must be noted that 
this was the main contract and it is a factor, which though not decisive 
in this case is a factor which, ia my opinion should be taken into consi- 
deration by the court in staying a suit, 

In the premises aforesaid and having regard to the facts and circ- 
umstances of this case, in my opinion, this suit ought to be stayed. But 
this will not prejudice the plaintiffs’ right to institute proceedings for 
establishing their claims in proper forum, if otherwise they are entitled to. 
It is made clear that if as a result of the stay the plaintiffs institute 
proceedings in other forum or in other courts of arbitration, the defen- 
dant will give the plaintiffs credits for the sum of Rs. 10,000/- as conce- 
ded by the counsel for ‘the defendant. In the facts and circumstances of 
this case each party will pay and bear its own costs. There will be orders 
in terms of prayers (a) (b) and (c) subject to aforesaid direction. 

S.P.M. 


[CIVIL REVISIONAL JURISDICTION] 
Before Mr. Justice Nirmal Chandra Mukherji and 
Mr. Justice Bankim Chandra Roy 
Decision : February 17, 1976 

Sarbeswar Panda & Ors. es = ...Petitioner 

| Versus 
Bibhabasu Panda & Ors.. ns .. Opposite Parties* 
Civil Procedure Code (Act V of 1908), Or. 20, r, 18(2)—Preliminary 
decree in partition suit—Rights and share of plaintiffs declared—Rights and 
share of noncontesting defendants not declared in preliminary decree— 
Commissioner appointed to effect partition according to preliminary decree 
—Defendonts’ application for alloting their shares by commissioner—Appli- 
cation is premature—Defendants’ remedy will be available after modification 

of preliminary decree declaring their share. 
The plaintiffs instituted a suit for partition of the suit property and claimed 
partition of their four-fifth share by metes and bounds. In the suit all the co-sharers 


were impleaded as defendents. The suit was dismissed but on appeal, their suit was 
decreed and a preliminary decree declaring their 4/5th share was passed. Till the passing 


*Ciyil Revisional case no. 80 of 1971. 
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of the preliminary decree, the defendants were not in the picture. Thereafter a commi- 
ssioner was appointed for effecting partition of the suit property according to the 
preliminary decree. The commissioner thereafter submitted his export. In the mear 
while, some of the defendants filed an application in the suit for directing the partition 
commissioner for makmg separate allotment of their share in the properly also. The 
trial court held that their rights and shares had not been declared in the preliminary 
decree and as such at this stage they were not entitled to any relief as claimed and 
accordingly their application was rejected. Being aggrieved, the said defendants moved 
the High Court and obtained the Rule. i 


HELD: Under Order 20 rule 18(2) of the Code of Civil Procedure, the court 
may pass a preliminary decree declaring the rights of tbe several parties interested in 
the suit property in the partition suit but generally the court declares the tights of the 
plaintiffs and of those defendants who contest the suit and desire their rights to be so 
declared. But in the instant case. the rights and sbares of the defendants (petitioners 
herein) baving not been declared in the preliminary decree, the partition commissioner 
is not competent to partition and make separate allotments of their sharers in the pro- 
perty unless the preliminary decree 1s modified by declaring the rights and shares of 
these defendants either on appeal or on review of the said preliminary decree. Thats 


being the position, the petitioners’ contention is not tenable and accordingly the Rule 
was discharged. 


Case referred to: 


(I) Smt. Bittan Devi y. Rudrasen Bajpai, AIR 1966 AN 601 


G. S. Khettry eae Hee ats, for the petitioners 
Ohiruddin Khan se ... for the opposite parties 


The judgment of the Court was as follows :— 


Ray J. : This revisional application under Section 115 C.P. Code is 
directed against the order No. 105 passed on December 3, 1970 in Title 
Suit No. 53 of 1962 and it arises out of an application by the defendants 
nos. 4, 5,7 and 9 praying for directing the commissioner for partition 
and separate allotment of their 1/4th share in respects of the suit property. 

2. The opposite. parties nos.. l to 4 as-plaintiffs instituted the ‘above 
suit for partition of their 4/5th share: by metes and bounds out of 1/4th 
share of Rameswar Panda alleging inter alia that the suit property origin- 
ally belonged to one Tara Prasad Panda, a Hindu governed by Mistak- 
shara School of Hindu Law who died Jeaving four sons namely Moheswar,, 
Sarbeswar, Rameswar and Satyeswar having 1/4th share in the suit pro- 
perty. Inthe said suit all the other co-sharers have been impleaded .as 
defendants nos, 1 to 14 and the State of West Bengal has been :mpleaded. 
as defendant no. 15. The defendant no. 15 alone contested the said suit: 
on filing a written statement and the other defendants did not contest the 
gaid suit, The suit was dismissed by Tnal Court. Against the said jud- 
gment and decree the plaintiffs opposite parties 1 to 4 preferred Title. 
Appeal No. 335 of 1963 which was allowed on contest with cost against 
the respondent No. 15, the State of West Bengal and ex-parte against the 
other defendants and a preliminary decree declaring the plaintiff’s 4/5th 
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share out of 1/4th share of Rameswar in thè suit property’ was passed. 

'. 3. Thereafter, onthe’ application ‘of the plaintiffs a Commissioner 
fas been. appointed for effecting partition of the suit property by metes 
and bounds.according. to the preliminary - decree. The Commissioner, it 
appears, has submitted his report. 

4. .In the meantime an application has‘ been filed in the said 
suit by the defendants'4, 5,7 and9 who did. not ‘contest the suit till the 
passing of the preliminary decree fora direction upon the Commissioner 
for partition and separate allotment - of their share in respect ofthe suit 
property by metes and -bounds. 

5. On December 3, 1970, the: learned. Subordinate Judge, Midna- 
pore; ‘by order No. 105 held that the rights and share of the said defen- 
dants had not been declared in the preliminary decree and as such they 
were prevented from agitating the matters by way of an ordinary petition 
as the present'one was at such subsequent Stage of the suit. The applica- l 
tion was, therefore, rejected. T 

6. ‘Itis against this order: this revisional application .. has been 
moved and the instant Rule has been obtained. There has been’ an order 
| for stay of all further proceedings “of the said suit pending the disposal 

of the Rule. ° 

7. Mr. Bhupendra Kumar Panda, , appearing on behalf of the peti- 
tioners, submits that the impugned order, is wholly illegal and without 
jurisdiction i in'as much as in a ‘partition suit every defendant may be trea- 
ted as a plaintiff and. the rejection: of the application will unnecessarily 
derive the petitioners to file another suit for partition and separate allot- 
ment of their share. He has also contended that the share of the petitio- 
ners being admitted as evident from paragraphs .3 and 5 of the plaint the 
learned Subordinate Judge ought to have allowed the same even though 
the share of the petitioners has not been declared in the preliminary- decree 
To the’ said submission Mr. Himadri Shankar Majumder, learned Advocate. 
for the opposite parties joined issue. a 

8.. It appears that the petitioners who are defendants 4, 5, 7 and 
9 in the suit did not contest the’ suit -till the passing of the preliminary 
decree and their rights and shares in the suit Property has not been decla- 
red i in the preliminary decree. Under the provisions of Order 20, Rule 18, 
' Sub- Rule 2 the court though may pass a preliminary . decree declaring 
the rights of the several parties in the suit property in a ‘partition suit but 
generally the court declares the rights of the plaintiff and of those defen- 
dants who'contest in the suit, and desire rights to'be so declared. The 
rights and shares of the ‘defendants petitioners being not declared in the 
preliminary “decree, the Commissioner is not competent to partition -and 
make separate allotments of the share in respect of the property-in-suit in 
favour of the petitioners unless the said preliminary decree is modified 
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declaring the right and share of the petitioners either on appeal or on 
review of the said preliminary decree. This question came up for consi- 
deration in the case reported in (1) AIR 1966 All. 601, Smt. Bittan Devi 
and others v. Rudra Sen Bajpai and others and it has been held: “The 
Courts of Law cannot go behind the deeree and have to take forther 
steps on the basis of the decree already passed. Consequently, if the 
preliminary decree passed in the partition suit does not contain any decl- 
aration as to the rights of the defendants, their application for partition 
or separation of their shares shall not be maintainable till they bave the 
preliminary decree suitably modified, but once the preliminary decree 
contains a declaration as to the defendant’s share, they can, even after the 
passing of the preliminary decree, take steps for the separation of their 
shares”. 

9. For the reasons aforesaid there is no merit in the contentions rai- 
sed on behalf of the petitioners. The Rule is, therefore, discharged. The 
interim order is vacated. In the circumstances there will be no order as 
to costs. 

Mukherji, J. 2 agree. 
P.R. ————— 


[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Nirmal Chandra Mukherjee and Mr. Justice 
Bankim Chandra Ray 
Decision ; February 20, 1976 
Mahendra Mondal & Ors.... us os Petitioners 
Versus 

Banamali Mondal & Ors. Opposite Parties* 

Limitation Act (36 of 1963) Sec. 5 Sufficient cause — Application for 
substitution and for setting aside abatement— Application filed out of time— 
Ignorance of law, ff sufficient cause for condonation of such delay. 

An application for substitution of the heirs and legal representatives of the dec- 
eased respondent no. 2 was filed out of time. A prayer was also made for setting aside 
the abatement. Whether the explanation as given in the said application is sufficient 
for condonation of the delay was the question before the Court. 

HELD: No mistake was committed in this case by the legal adviser. It is 
simply an ignorance of law on the part of a party who frankly states that through he 
was aware of the death of Respondent no. 2, hedid not know that it was incumbent 
upon the appellants to file any application for substitution of the heirs of the deceased 
respondent, It appears from the correspondences referred to in the said application 
and also from the statements made in the said application, that the appellants were 
ignorant of the legal position and as such, sufficient cause was there for condonation of 
the delay in filing the sald application. Hence, the delay was condoned : abatement 
was set aside and the heirs of the deceased respondent were substituted in the place 
and stead of the deceased respondent. 


*Civil Rule no. 448 (s) of 1971. 
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Cases referred to : 


(1) Krishna Mohan Ghosh y. Surapati Banerjee, (1924) 29 CWN 472 

(2) Surendra Mohan Rai Chowdhury vy. Mohendra Nath Banerjee, (1931) 
36 CWN 420 

(3) Sm. Phulmoni Naskar v. Banshicharan Naskar, an unreported 
decision of M. M. Dutt and R. K. Sharma JJ. in Civil Rule no. 2370 
(F) of 1969 - 

(4) M/s. Kakarmal Gurudayal v. Sagarmal Bengani, AIR 1972 Cal 430: 

(5) Union of India v. Makhanlal Dey, (1967) 76 CWN 868 


Sudhis Das Gupta ve for the petitioners 
Sudhansu Bhusan Sen se es for the opposite parties I and 3 


The judgment of the Court was as follows :— 

Mukherji J. This Rule was issued upon an application praying for 
substitution of the heirs of the .deceased respondent No. 2 by setting 
aside abatement of the connected second appeal. It has been stated in 
the petition that the appeal was placed before the learned Additional 
Registrar in Lawazima Court on November 20, 1970 and it appeared 
from the office note dated November 17, 1970 to the effect that the 
serving peon had reported on October 27, i970 that Gangadhar ` Mondal, 
respondent No. 2in the appeal had died. Thereupon the. petitioner’s 
Advocate’s clerk wrote a letter on November 23, 1970 to the appellant 
petitioner No. 7 who had been in charge of looking after the present app- 
eal on behalf of all the appellants for taking steps for substitution of 
the heirs of the deceased respondent No. 2. On receipt of the said 
letter of the Advocate’s clerk the said appellant petitioner No.7 by a 
letter dated December 7, 1970 informed the learned Advocate that the 
respondent No. 2 had died in Magh, 1376 B.S. leaving the opposite party 
No. 2(a) as his widow, the opposite parties Nos. 2(b) and ai as his mi- 
nor sons and the opposite party No. 2(d) as his minor daughter. On re- 
ceipt of the said letter the Advocate’s clerk wrote a letter to the petitioner 
No. 7 intimating him that it was incumbent upon tke appellants to make 
an application, within ninety days from the date of death of the deceased, 
“for substitution of the heirs of the deceased respondent No.2 and that 
he should make an application for substitution on setting aside abate- 
ment on showing cause for delay. The petitioner No. 7 by a letter dated 
January 2, 1971 intimated the Advocate that although he was aware of 
the death of the respondent No. 2 he did not know that substitution of the 
legal representatives of the deceased respondent No. 2 was necessary and 
that if he knew of such legal position there would not have been any delay 
in making the application. After that on 21st of January 1971 the appli: 
cation was filed. 


2. Mr. Sudhis. Das Gupta, learned Advocate appearing on behalf of 
the petitioner; places before us a Bench decision of this Court reported in 
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(1) 29 CWN 472 (Krishna Mohan Ghosh y. Surapati Banerji and ors). In ` 
this case it was held that “under the circumstances of the case the delay 
was bona fide and sufficient cause had been shown within the pro- 
visions of Section 5 of the Limitation Act. The facts of the case were 
similar to those of the present case. In that case also the petitioner was 
aware of the death of the person concerned but he did not know that sub- 
stitution of his legal representative was necessary or that it was the 
duty of the petitioner to bring in the said legal representative on the record 

3. Mr. Sudhansu Bhusan Sen, learned Advocate appearing on be- 
half of the opposite parties Nos. 1 and 3 submits that in the decision 
referred to by Mr. Das Gupta, their Lordships did not assign any 
reason for coming to the above conclusion. In that case a contention was 
raised that mere ignorance of law cannot be “‘sufficient cause” within the 
meaning of Section 5 of the Limitation Act. 


4. It was also contented that there isu difference between mistake 
in law and mere ignorance of the law. Mere ignorance of the law can 
never be and has never been held to be a ground for extension of the time 
under Section 5 of the Limitation Act, while mistake of law in certain cases 
may be so. Mr. Sen submits that this contention raised in the above men- 
tioned case was not at all considered by the learned Judges. In this connec- 
tion he refers to a subsequent Bench decision of this Court reported in 
(2) 36 CWN 420 (Surendra Mohan Rai Chowdhury v. Mohendra Nath 
Banerjee and ors). In this case the decision reported. in (1) 29 CWN 472 
was considered and it was held by their Lordships, “In the case of (1) 
Krishna Mohan Ghosh y. Surapati Banerji and Ors. that the plea of the 
appellant that he did not know that the substitution of the deceased respon- 
dent was necessary was taken as a bonafide mistake. No reasons were 
given in the judgment for this view and we would respectfully decline to 
endorse it.” But the facts of the case reported in 36 CWN 420 are 
completely different from the facts of the present case. In the said 
case an appeal on the grounds assailing the preliminary decree was filed 
with a copy of the preliminary judgment and a copy of the final decree. the 
memorandum describing it as an appeal from the latter. At the hearing, | 
extention of time for converting the appeal into one from the preliminary 
decree was prayed for on the grounds that the Advocate to whom the 
papers had been first sent did not advise that ʻa copy of the preliminary 
decree would be necessary and that another Advocate who had filed the ap- 
peal was misled by conflicting decisions as to the maintainability of an 
appeal from the preliminary decree after a final decree had been passed. It 
was held that the appeal filed could not be regarded as an appeal from the 
prcliminary decree and that there was no excuse for either mistake and as 
to the ground based on the second mistake, no extention could be granted 
in view, specially, of the time that had elapsed since the alleged conflict of 
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decisions had been set at rest. In conclusion their Lordships held “From 
review of the cases referred to above it would appear that there isno au- 
thority for the view that a mistake of a legal adviser, however, gross and 
inexcusable, if bona fide acted upon by a litigant, will entitle him. to the 
protection of Section 5 of the Limitation Act”. In the present case there 
is no mistake by a legal adviser. It is simply an ignorance of law on the 
part of .the party who frankly comes before the Court and states that 
though he was aware of the fact of death he did uot know that it was in- 
cumbent upon the appellant to file an application for substitution of the 
legal heirs of the deceased respondent. ‘As already indicated the ground 
for not filing the application for substitution within the statutory period 
was the same in the case réported in 29 CWN 472. Mr. Dasgupta also 
refers to us (3) a Bench decision of this Court in Civil Rule No. 2370 (F) 
of 1969 (Sm. Phulmoni Naskar y. Banshicharan Naskar & Ors) unreported. 
In this case it was stated in the application that “on being asked by her 
Advocate as to why the petitioner did not take steps for substitution wi- 
thin ninety days from the date of death of deceased respondent, the petiti- 
oner told her Advocate that she did not know that substitution of tbe 
legal heirs of the deceased respondent was necessary or that it was her 
duty to bring in the heirs of the deceased respondent on record”. M. M. 
Dutt and R. K. Sharma, JJ. in making the-Rule absolute observed as fol- 
lows—‘‘We are satisfied. from the explanation given in paragraphs 7 and 8 
of the application for setting aside abatement out of which this Rule arises 
that the petitioner had sufficient cause in not making the application within 
the period of limitation”. OY : 

' 5, Mr. Sen next refers to a decision reported in (4) AIR 1972 Calcu- 
tta 430 (M/s. Kokarmal Gurudayal v. Sagarmal Bengani). The facts of this 
case are completely different. In this case the ground taken was that the 
lawyers who were conducting the petitioner’s case before the trial court 
the first appeal court and the second appeal court never advised the peti- 
tioner as to its tights under Section 17B until the petitioner came to Mr. 
A. K. Dutt (learned Advocate).’ It was held that in the present case 
if the petitioner had stated that it was under the impression that 
there was no period of limitation for an application under Section 
17B (1) owing to the impossibility of applying the relevant provisions, tne 
petitioner’s case under Section 5 might Have deserved careful consideration, 
but a plea of this nature, is, in our opinion; a plea, of mere ignorance of 
jaw ‘arising out of the petitioner’s neglect or failuré to seek proper legal 
advice. On this plea we would not be justified in excusing the petitioner’s 
delay under Section 5 of the Limitation Act. l 

- "6 Mr. Dasgupta also places before us another Bench decision of 
this Court reported in (5) 76 CWN 868 . Union of India v. Makhanlal Dey). 
In this case it has been laid down “‘It is not to be supposed or encouraged 
that a bare allegation of sufficient cause is enough.- Positively, there are 
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certain sensitive areas as to which the law will require in a case, the test 
Sufficient cause to be passed. Such an area has long been and still is that 
of utter negligence, carelessness, bad faith of the applicant, his misconduct, 
his initial approach to the lawyer being not bonafide and the like. Nega- 
tively there are types of cases such as no inaction of applicant, no lack 
of his bonafides, diligence and due care, no gross want of legal skill and 
laches of his lawyer, no case of deliberate mistake and callous misfortune 
and the like: as to which the Court should be prepared to say with 
some confidence that they do not enter into the field”. 

7. Relying on the principles laid down in the above case Mr. Das- 
gupta submits that in the present case it must be said that the appellant 
No. 7 who is an ordinary villager was quite ingnorant of the legal position 
that it was necessary for the appellant to file an application for substitution 
within 90 days from the death of the deceased respondent No. 2. From 
the correspondences referred to in the petition which were placed before 
us by Mr. Dasgupta and from the statements made in the petition we are 
satisfied that the petitioner was ignorant of the legal position and relying 
on the decision reported in 29 CWN 472 and the unreported decision 
referred to above in this case also we hold that the delay in filing. the 
present application should be condoned. 

In the result, the application succeeds and the Rule is made absol- 
ute. The abatement resulting from the death of the respondent No. 2 
is set aside and the heirs of the said respondent No. 2 as mentioned in the 


application be substituted in place of the deceased respondent No. 2, 
There will be no order for costs. 


Ray J. I agree 
S.P.M. 


[CIVIL REVISIONAL JURISDICTION] 
Before Mr. Justice Chittatosh Mookerji 
Decision : February 20, 1976 
Nagendra Lal Saha oe ie sist Petitioner 
Versus 
Ajit Kumar Baisya Saha & Ors. pee ... Opposite Parties* 
Calcutta Thika Tenancy Act (W.B. Act II of 1949), Sec. 10(2)— Deter- 
mination of interest of Thika tenant—Consequences thereof—Protection of 
Bharatia—Declaration of status of Bharatia— What steps Bharatia may 
take to assert his rights under— Resistance by Bharatia, if lawfal— Obligation 
of Controller, while making eviction order—Investigation, whether imperative. 


. Inanejectment proceeding under the Calcutta Thika Tenancy Act 1949 the 
landlord obtained an order of eviction of his tenants from a holding. The petitioner, a 


C. R. no. 1847 of 1975. 
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bharatia. claims that be was a bharatia under those thika tenants and he further claims 
that notwithstanding the determination of the interests of those thika tenants, he is entit- 
fed to continue in possession and he should be deemed to be a tenant under the landlord 
in respect of the structures raised by those thika tenants on the holding. With a view 
to get a declaration of his status, the petitioner filed an application before the Controller. 
The landlord, on the otherhand, raised a preliminary objection as to the maintainability 
of the said applicatien. The Controller overtuled the preliminary objection, whereupon 
the landlord preferred an appeal which was allowed in due course. Being aggrieved, 

the petitioner came up fo this Court with a revisional application and obtained a Rule. 

in disposing of the revisional application the court. ` 

HELD: Section 10 of the Calcutta Thika Tenancy Act 1949 does not contem- 

plate the presentation of any application before the Controller fora declaration of the 
status conferred upon a baratia in consequence of the determination of the interests of 
the Thika tenants in certain cases. In fact, sub-section (2) makes the position clear 
by providing that “without any application being made” a baratia would be entitled to 
continue in possession and shall be deemed to be a tenant under the landlord on and 
from the date of determination of the interests of the Thika tenant, i.e., upon vesting of 
ihe structures standing on any holding of the Thika tenant. That being the position, 

in the absence of any statutory provision in this behalf, the Controller cannot entertain 
any application for declaration of the status of the Baratia. The Controller is only entit- 
led to exercise such powers as are expressly conferred upon him by the Calcutta Thika 
Tenancy Act and also those powers which are incidential and anciliary thereto. 

A person who wants to assert his legal right to continue in possession as a tenant 
‘ander the landlord on the determination of the interests of the Thika tenant under the 
circumstances contemplated in section 10(2) of the Act is not without any remedy, 
Apart from making ac application for fixation of standard rent, a Baratia who claims 

that he has been elevated to the position of a tenant, may however institute a suit for 
declaratory and consequential reliefs in a civil court. 

A Bharatia is not a representative of the Thika tenant; he bas an sidepeaaant 
statutory status enjoying immunity from ‘the eviction order passed against the Thika 
tenant under section 5 of the Act ; he is protected under section 10(2) of the Act. 

In case any person claiming to be a Bharatia and also claiming protection under 
‘section 10(2) of the Act, offers resistance or obstruction to the execution of an eviction 
‘order of the Controller, the Controller, being in the position of an executing court 

is bound to satisfy ‘himself as to whether the resistance or obstruction was 
offered in good faith by the person in the exercise of his right to remain in possession of 
the disputed property either on his own account or on account of some person 
‘other than the judgment debtor, thika tenant. Therefore, an investigation as to the 
‘claim for protection under section 10(2) has to be made and thus it is notruled out. 
Moreover, regard being had to the provisions of section 5(1) and section 10(2) of the 
Act, such an investigation in respect of the claim of the Baratia to remain in possession 
in assertion of his right as such would be imperative before the Controller can put the 
landlord in possession of the property in execution of the eviction order as made under 
section 5 of the Act. 


Cases referred to : . 
(1) Gopal Chandra Sadhukhan v. Sheikh Jamsed, (1964) 68 CWN 806 
(2) Sudhamay Basu v. Raja Ram Samaj Singh, (1954) 59 CWN 889 
(3) Deo Karan Agarwalla v. Satyendra Ghoshaul, (1959) 63 CWN 361 
Samir Kumar Mookerjee and Nirmal Kumar Manna ... for the Petitioner 
A. K. Bhattacharyya and Amar Nath Roy . fon the opposite parties 
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The judgmert of the Court was as follows - 


Ajit Kumar Baisya Saha, opposite party No. I in the present Rule 
had commenced a proceeding for ejectment from the disputed property 
against the opposite parties Nos. 4 and 5 under the Calcutta Thika 
Tenancy Act, 1949. The learnded Thika Controller by consent of parties 
allowed the said application of opposite party No. 1. 


2. The present petitioner claims to be a bharatia of the structures 
in question under the opposite parties Nos. 4 and 5 and he claims that by 
operation of section 10 of the Calcutta Thika Tenancy Act, 1949 notwith- 
standing the above determination of the interest of the opposite parties 
Nos. 4 and 5 he wasentitled to continue in possession and must be 
deemed to be a tenant in respect of the said structure under the opposite 
party No. 1. The petitioner by an application before the learned Munsif’s 
Court at Alipore, who was also the Thika Controller prayed for declaring 
his above status. The present opposite party No. ł raised a preliminary 
objection to the maintainbility of the said application filed by the petitioner. 
The learned Munsif, acting as the Thika Controller held that the said appli- 
cation to be maintainable and proposed to give opportunity to the appli- 
cant to prove his case by evidence. The opposite party No. 1 being 
agerieved by the said order preferred an appeal. The learned Additional 
Distirict Judge, 6th Court, Alipore, had allowed the said appeal and has 
set aside the order of the learned Thika Controller. He has ordered that. 
the application in question for determination of the applicant’s status as 
‘bharatia’ be rejected. Thereafter, the petitioner obtained the present 
Rule. , 


3. Section 2(1) of the Calcutta Thika Tenancy Act defines 
‘Bharatia’ as any person by whom, or on whose account, rent is payable 


for any structure or part of a structure erected by a thika tenant in’ his 
holding. 


Sub-Section (1) of Section 5ʻof the Act provides that when a Thika 
Controller allows an application made by a landlord under section 5, he 
shall make an order directing the Thika Tenant to vacate the holding and, 
subject to the provisions of section 10, to put the landlord in possession 
thereof. | 


4. Mr. Mukherjee, learned Advocate for the petitioner, is therefore 
right in his submission that the statute itself makes an eviction order 
passed by the Thika Controller subject to the provisions of section 10 of 
the Act. 


5 Subsection (2) of section 10 provides as follows :— 
“When any structure standing on any holding of a thika tenant . vests 
in the landlord under sub-section (1) otherwise than asa result of 
ejectment of the thika tenant from the holding on the ground specified 
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in clause (ii) of sub-section (1) of section 3, any bharatia in possession 

of such structure or any part thereof,, shall without any application 

being made, be entitled to continue in such possession and shali be 
A deemed to be a tenant in respect of such structure or part thereof, as the 
case may be, witbin tbe meaning of the West Bengal Premises Tenancy 

Act, 1956 (West Bengal Act XII of 1956), holding under the landlord 

on the terms and conditions on which such bharatia had been holding 

immediately before such structure vested in the landlord. 

Provided that nothing in this' subsection shall prevent either the 
landlord or such bharatiaso deemed to bea a tenant holding under 
the Jandlord, from proceeding under the West Bengal Premises Tenancy 
Act, 1956 for fixing the standard rent payable in respect of such 
structure or part thereof, as the case may be.” 

6. Thus i in cases covered by subsection (2) of section 10 of the Act, 
an eviction ‘order passed under section 5(1) of the Act is not enforceable 
against a ‘bharatia.’ The landlord in such cases has been precluded from 
recovering khas possession of thé structure in question. Secondly, by 
operation of law, after the vesting a bharatia to whom subsection (2) of 
section 10 applies becomes ‘eligible to continue in possession as a 
tenant in respect of such structure or part thereof. Subsection (2) of 
' section 10 further indicates the incidents of said tenancy by lay- 
ing down that a bharatia, who by statutory operation becomes 
atenant under the owner in the circumstances mentioned in -subse- 
, ction (2) of section 10 would be regulated by the provisions of West 
Bengal Premises Tenancy Act, 1956 and he shall be holding the said 
tenancy on the same terms and conditions on which he was a bharatia 
under a thika tenant, before the interest of the latter was determined by 
an order under section 5 of the Act. 

.7. Section 10 of the Calcutta Thika Tenancy Act, 1949 does not, 
however, contemplate filing of any application before the Thika Tenancy 
Controller for declaration of the status conferred upon a bharatia as a 
consequence of the ‘determination of interests of Thika Tenants in 
certain cases. In fact, sub-section (2) makes the position clear by 
providing that “without any application beirg made” a bharatia 
would be entitled to continue in possession and shall be deemed to be a 
tenant under the landlord on and from the date of determination of the 
interest of ‘the thika tenant i.e. upon vesting of the structures standing 
on any holding of a thika tenant. Obviously in the abseuce of any 
statutory provisions in this behalf, the Thika Controller cannot entertain 
any application for declaration of bhoratia status. The Controller can exer- 
cise only such powers as are expressly conferred upon him by the Calcutta 
Thika Tenancy Act 1949 and‘ those powers which are incidental and anci- 
liary thereto. 

8. Buta person who wants to assert his right to continue in possession 
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as a tenant after the determination of the interest of the thika tenant under 
the circumstances contemplated in section 10 (2) is not without any reme- 
dy. In the first place, he is entitled to bring a Civil Suit for establishment 
of the status claimed by him. The learned Additional District Judge was, 
however, not quite precise when... _... he observed in the order impu- 
gned in the Rule that the only remedy of such a bharatia who becomes æ 
tenant by operation of section 10 (2) is to file an application before the 
Rent Controller under the West Bengal Premises Tenancy Act, 1956. Apart 
from making an application for fixation of the standard rent, a bharatia 
who wants to claim that he had been elevated to the position Of tenant, as 
already observed, may institute, a suit for declaratory and consequen- 
tial reliefs. 


9. Again, orders made by the Thika Tenancy Controller are to be 
executed in the manner contemplated in the Code of Civil Procedure 1908 
for execution of deerees vide subsection (6) of section 27. I have already 
pointed out that subsection (1) of section 5 puts a fetter on the power of 
the Controller to put the landlord in possession in execution of an order 
under section 5, The same has been made expressly subservient to the 
provisions of section 10 of the Act. Therefore, an eviction order passed 
under Calcutta Thika Tenancy Act 1949 against a Thika Tenantis not 
executable against a bharatia who is protected by subsection (2) of section 
10. Thus bharatia who enjoys protection under section 10 (2) is not a 
representative of the thika Tenant but has an independent statutory 
status enjoying immunity from the eviction order passed under section 5 of 
the Act. 


10. In this connection, Mr. Mukherjee, learned Advocate for the 
petitioner, rightly drew my attention to the decisions of this Court regar- 
ding executability of ejectment decrees passed under the West Bengal 
Premises Rent Control (Temporary provisions) Act 1950 and under the 
West Bengal Premises Tenancy Act, 1956 vis-a-vis sub-tenants enjoying 
statutory protection against eviction (Vide (1) 68 CWN 806, (2) 59 CWN 
889 ; (3) 63 CWN 361 ete ) Similarly. in case any person claiming to be 
a bharatia. entitled to protection under section 10 (2) of the Calcutta 
Thika Tenancy Act offers resistance or obstruction to the execution of an 
eviction order passed by the Thika Tenancy Controller the Controller 
being in the position of executing court is bound to satisfy 
himself whether such resistance or obstruction was offered by a person 
claiming in good faith to have a right to be in possession of the property 
on his own account or on account of some person other than 
the Judgment-debtor thika tenant. Thus an investigation of 
the claim of protection under section 10 (2) is not ruled out. 
Indeed having regard to the provisions of section 5 (1) and section 10 (2) 
of the Act, such investigation about claim of bharatia right would be 
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imperative before the Thika Tenancy Controller can put the landlord in 
possession of the property in dispute in execution of the eviction order 
passed under section 5 of the Act. 

11. Inthe present case, the said stage has not yet been reached. 
A declaratory relief under section 10 (2), as already stated, is not contem- 
plated by law. But notwithstanding the order passed on the instaat appli- 
catiou made by the present petitioner in`case the eviction order is sought 
to be executed against him it would be open to him 'to pray before the 
Controller acting as the executing Court to make an investigation regar- 
ding his claim to be in possession and to resist the execution of the evic- 
tion order at the appropriate stage and in the appropriate manner laid 
down by law. It is further made clear, at this stage, I have not addressed 
myself to the merits of the claims and contentions of the parties regarding 
the status claimed by the the petitioner. If the petitioner asserts in the 
execution proceeding that he was a bharatia and now entitled to protec- 
tion under section 10 (2) of the Act, the Thika Tenancy Controller in 
course of the execution proceeding will determine the same in accordance 
with law Subject to these observations, the Rule is disposed of. 

There will be no order as to costs. 
T.K.M. | 


[CIVIL APPELLATE JURISDICTION] 
Before Mr. Sankar Prasad Mitra, Chief Justice and Mr. Justice 
Salil Kumar Datta 
Decision : February 24, 1976 


Kanhaiyalal Agarwala & Anr. sis ...Appellant-Petitioners 
' Versus 
Union of India & Ors. Gago as 2. ... Respondents* 


Interim injanction—Application for stay of operation of order vacating 
interim injunction— Suspension of Articles 14,19,21&22 of Constitution— 
Effect on proceedings pending—Proceedings affecting fundamental rights 
and other rights—Injunction issued prior to suspension of such Articles— 
Effect- thereof on injanction issued prior to such suspension— Whether pro- 
ceeding is to continue concerning other rights—No challenge of injanction 
order by some respondents— Position in such situation. 

An adinterim injunction was granted while issuing the Rule on a writ application. 
On an application by the Respondents, the adinterim injunction was vacated. An appe- 
al was preferred challenging the order vacating the interim injunction. In connection 
with that appeal, an application for stay of operation of the order vacating injunction 

-was made, It was, inter alia, contended that section 105 of the Customs Act had not been 


* Application Dated 30.1.76 in connection with F.M.A.T, no. 299 of 
1976 (Mandamus). 
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complied with inasmuch as there was no formation of the ‘belief’ by the appropriate 
authority within the meaning of the section. The Appellate court, 

HELD: Considering the records as produced before the court, itcannot prima 
facie be said that there were no materials before the appropriate authority for conside- 
ring the necessity of making an order of detention against the petitioners. 

In the writ petition, the petitioners have challanged the vires of the COFEPOSA 
as Infringing the provisions of Articles 14, 19, 21, and 22 of the Constitution, Whatever 
may be the position at the time of issuance of the Rule, in view of subsequent amend- 
ments to the Constitution, the challange to the vires of the COFEPOSA on grounds of 
violation of the fundamental rights under Part III of the Constitution ig not now avai- 
lable inlaw. Accordingly, there is no scope for holding that the authorities -are thre- 
atening invasion of the fundamental rights of the petitioners by the illegal exercise of the 
power. The petitioners have taken grounds that the COFEPOSA is ultra vires Article 
246 of the Constitution. No argument was however advanced at the hearing on that 
ground and in view of the serious adverse effect on the security of India caused by 
violation of the foreign exchange regulations and smuggiling activities, which matter 
is covered by Item 9 of List I of Schedule VIM and Article 248 of the Constitution, such 
attack is not sustainable. Even if there had been such a challange, before the court is in 
a position to grant injunction on threatened invation of right, it-can only proceed on the 
basis that the intended action has no legal warrant, which is not the case here. 

It ig well known that interim orders are granted in aid of the main reliefs sought 
for in the action. Therefore, if it is not permissible to have enforcement of the rights 
under the aforesaid Articles during the period of emergency in any action, ,it is obvious 
that such rights cannot also be enforced, though temporarily, within the period of emer- 
gency by virtue of the interim order of injunction. Accordingly, such injunction which 
amounts to enforcement of the said rights during the pendency of the proceeding, though 
temporarily, is not available during the period of emergency. An argument is there 
that as the proceeding for enforcement of such rights is suspended and if there is an 
interim injunction enforcing such rights, the proceeding cannot be carried ‘on during 
the period of emergency with the result that the interim relief enforcing such rights 
under the said Articles would be and continue to be available to the claimant in the 
proceeding inspite of suspension. Theorder suspending proceedings for enforcement 
of fundamental rights does not amount to or imply suspension of the proceeding in 
respect of other rights which may also be sought to be enforcement along with the 
rights suspended. Such proceedings and any injunction in respect thereof may continue 
if other rights are sought to be asserted. But it cunnot be said that by reason of the 
interim order, such suspended rights wiil continue to be enforced contrary to tho provi- 
sions of the orders which have suspended their enforcement. Accordingly, the interim 
order which enforces such rights during the period of emergency must Necessarily be 
suspended. 

Inasmach as tne writ petitioners are not entitled in law to injunction granted at 
the time of issuance of the Rule, the question of the other Respondents not challanging 
the order of injunction becomes immetirial]. 


Cases referred to: 


(1) Union of India v. Dhirubhai Gokuldas Vora, 1976 (1) CLJ 148 

(2) R. S. Seth Gopikisan Agarwal yv. R. N. Sen, AIR 1967 SC 1298 

(3) Roop Chand v. State of Punjab, AIR.1963 SC 1503 

(4) State of Madhya Pradesh v. Bhailal Bhai, AIR 1964 SC 1006 

(5) D. A. V. College v. State of Punjab, AIR 1971 SC 1731 : 197] (2) 
SCC 261 
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R. C. Deb and Saumen Kumar Ghosh dee ... for the Petitioners 
N. C. Chakraborti, Somen Ch. Bose, Saradindu Sonant. 
Ganendra Narayan Roy and Pradipta Roy bee ...for the Respondents 


The judgment of the Court was as follows :— 

Datta, J. This is an application in an appeal from an order dated 
January 19, 1976 passed by P. K. Banerjee,J. in the connected rule vacating 
the interim order obtained by the the petitioners along with the isssuance 
of rule. The petitioners appellants stated in their petition that in 
pursuance of a search warrant, their Locker No. 1677 in the Bank of 
India, Vivekananda Road Branch, Calcutta was searched by the res- 
pondent No. 4 on April 8, 1975 and ornaments were seized under the 
Customs Act, 1963 and Gold (Control) Act, 1968. It was stated 
that the said respondent wrongly described gold bangles seized as 
gold in shape of rod diced and rounded inthe seizure list. The peti- 
tioners ‘contended that the search and seizure were malafide and without 
jurisdiction as there was no reasonable belief that the goods seized were 
liable to ‘confiscation or that. any goods or documents were secreted. 
There was no recording of reasons for the search and seizure in terms 
of section 105 of the Customs Act nor was any report sent to the Collector 
of Customs as required under Section 165 of the Code of Criminal Pro- 
cedure. Prior to search on April 7, 1975 the petitioner no. 1 and his 
mother were taken to the Customs House under compulsion and was 
detained there till 10.30 p.m. During the said detention the respondent 
no. 4 threatened them stating that the ‘petitioners and all their family 
members would be put under detention unless they put answers to the 
questions according to his suggestion and would also be given electric 
shocks. The Custom Officers and Police had kept constant vigilance 
over the petitioners who were asked not to leave Calcutta while papers 
were being made ready to secure their detention under the Conser- 
vation of Foreign Exchange and Prevention of Smuggling Activities 
Act, 1974 hereinafter referred ‘to as COFEPOSA. It was stated that 
the petitioners had reason to believe that they would be detained at any 
time under the said Act malafide and for a collateral purpose. It was further 
said that the gold ornaments were in possession with them long before 
about 15/20 years and some of them belonged to their relatives. The 
provisions of COFEPOSA, it was said, were void and ultra vires Articles 14, 
19, 21 and 22. Further, suspension of the right to move the Court with 
respect to orders of detention under COFEPOSA for enforcement of 
rights under Articles 14, 21, 22 of the Constitution was not warranted 
by law. 
2. On these allegations and contentions the petitioners moved this 
Court by an application under Article 226(1) of the Constitation on 
April 29, 1975 when a Rule Nisi, being C. R. No. 11447W of 1975, was 
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issued on the Union of India and the State of West Bengal and their 
concerned officials, calling upon them to show cause, inter alia, why a 
writin the nature of Mandamus should not issue commanding them to 
act and proceed in accordance with law, and directing them to rescind, 
recall, cancel or withdraw the search order and the seizure made by the 
respondent no. 4, the Proclamation of Emergency dated December 3, 1971, 
Order dated December 25, 1974 and also the order of detention under 
COFEPOSA if already passed and to forbear from taking any 
action thereunder against the petitioners and to return the seized 
goods. There were further prayers for declaring COFEPOSA 
and the Presidential Order of December 25, 1974-as ultravires or violative 
of Articles 14, 19, 21 and 22 of the Constitution and also for production 
of relevant records of the case for the purpose of quashing the proceeding 
by issuance of a writ in the nature of Certiorari. 
3. Along with the issue of Rule Nisi, the Court also issued an 
interim injunction in terms of prayer (g) which is to the following effect : 
~ “(g), Interim order restraining the respondents, their agents and sub- 
ordinates from proceeding with and/or taking any action in pursuance 
of the seizure made on April 8, 1975 by the Respondent No. 4 pursu- 
ant to,the search Order No. 34/75 dated April 4, 1975 issued by the 
Respondent No. 3 and from handing over the said goods and/or docu- 
ments relating to the said goods to any other statutory bodies and/or 
authorities and also restraining them from arresting your petitioners 
under Conservation of Foreign Exchange and Prevention of Smuggling 
Activities Act, 1974 and/or from passing and/or serving any Order 
under the said Act on your petitioners till the disposal of the Rule.” 
4. On August 8, 1975, the Collector of Customs, West Bengal, 
and others, the respondent nos.2 to 4 in the Rule, moved an application 
for vacating the interim order. It was stated that in pursuance of a 
search order issued by the Assistant Collector, Customs, on the basis of 
some information, the joint residence of the petitioners and their family at 
8, Jadujlal Mullick Road, was searched. At the search foreign metal 
(pure Arcde) and keys of bank lockers were found while another locker 
no. 1677 was disclosed but the keys were not available and were reported 
lost. In the said lockers primary gold as also diamonds were found 
along with money receipts. In respect of locker no. 1677 operated by the 
petitioners, which was drilled opened by Godrej Company, primary 
gold of 59 tolas as also new ornaments and ornaments not commonly 
used for personal adornment, diamond rings-all valued at about Rs. 8. 10 
lakhs were found. The petitioners were called upon to appear before the 
Customs authorities for evaluating the seized goods on different dates but 
it was of no avail. It was said that the searches were lawfully made and 
further that no detention order under COFEPOSA was passed against the 
petitioners. It was prayed that the respondents should be given leave to 
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proceed with follow-up actions, enquires, investigations and adjudications 


of the cases in connection with the search and seizure effected on April 
' 8, 1975. i 


5. This application, which was opposed, was allowed by Banerjee, J. 
by the impugned order dated January 1976. It was held following the 
decision of (1) Union of India and others v. Dhirubhai Gokuldas Vora and 
others, 1976 (1) CLJ 148, that in view of the inclusion COFEPOSA in the 
Ninth Schedule of the Constitution, the vires of the Act as offending rights 
guaranteed by Part IH of the Constitution could no longer be challenged. 
The interim order restraining the respondents from making the order of 
detention was vacated and the respondents were given liberty to issue 
. Dotices under Section 124 of the Customs Act and Section 79 of the Gold 
Control Act in respect of the seized goods. It was further directed that 
no final order was to be passed pending the hearing of the connected 
Rule, :The present appeal is against this order. 


6. The petitioners appellants have filed the present application in 
the appeal for stay of operation of the said order pending its disposal 
on the same allegations as those in the petition of motion. The respond- 
ents have contested the application and prayed for its dismissal. 


= 7. Mr. R.C. Deb, Jearned Advocate for the petitioners appellants 
contended that under ‘Section 105 of the Customs Act, the Assistant 
Collector of Customs must have reason to believe that any goods liable 
to confiscation or relevant or incriminating documents or things are secre- 
ted in any place before he himself proceed to search or authorise any 
- officer to search for such goods, documents or things. In this case, 
there was no such belief as there was no material before the authority to 
order for search nor was any material disclosed in the authorisation order 
or the affidavits which, it was said, was essential as was held in (2) Gop- 
ikisan Agarwal v. R.N. Sen. Assistant Collector of Customs and Central 
Excise, Raipur, AIR 1967 SC 1298. In para 10, page 1301 in dealing with 
the contention that the provisions for “reason to believe” is purely subjec- 
tive and may be arbitrary, the Court observed : 


“Though under the section the Assistant Collector of Customs 
need not give the reasons, if the existence of belief is questioned in 
any collateral proceedings, he has to produce relevant evidence to 
sustain his belief.” 


8. On our requisition, Mr. N. C. Chakrabarti, learned Advocate 
for the Union of India and Customs Officials, produced before us the 
relevant records. It appears therefrom that there ison record a report 
relating the petitioner’s father Rameswarlal and others and their activities. 
As the legality of the actions of the Assistant Collec:or and his authorised 
officers are the subject matter of the connected Rule we need not probe 
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this question further except that we are prima facie satisfied that the Assi- 
stant Collector did not proceed in the matter without any material to 
sustain his belief. 

9, Mr. Deb -next submitted that the respondents didnot deny 
any of the material allegations tn respect of the seized articles made by 
the petitioners in their main petition reiterated in the petition for stay 
before us now under consideration. The respondent no. 4 wrongfully 
described gold ornaments bangles as gold in shape of rod diced and 
rounded. The respondents did not deny the allegations about the threat 
and intimidation held out by the respondent no. 4, an Inspector, to put the 
family members in detention under CCFEPOSA unless the petitioner no, 1 
wrote out answers to his questions according to his suggestions. Excepting 
the seized ornaments some of which were manufactured 15/20 years back 
and some others belonged to relatives, there were no materials upon whicb 
the detaining authority could be satisfied that the petitioners were smugg- 
ling goods or abetting persons to smuggle goods or dealing in smuggled 
goods. Detention sought to be made as threatened on that basis would 
thus be void and illegal violating also the Articles 14, 19, 21 and 22. 


10. Mr. Deb further submitted that there was no denial that there 
was a threat of detention of the petitioners under COFEPOSA and deten- 
tion in the attending circumstances would be malafide and for collateral! 
purpose. The petitioners accordingly are entitled in law to interim orders 
restraining the respondents from detaining them under the said Act even 
if the order of detention was yet to be passed,. In support of the cont- 
ention reliance was placed on the decision in (3} Roop Chand v. State of 
Punjab, AIR 1963 SC 1503. In this case, the Court found that the impug- 
ned order depriving the petitioner of his right to certain plots under 
East Punjab Holdings (Consolidation and Prevention of Pragmentation) 
Act, 1948 was illegal and when there was serious threat to give effect to 
, the same, the petitioner could come to Court on the face of such’ threat 
and it was not necessary for him to wait till his right was in fact affected. 
The Court observed : | $ 


ERO Therefore it seems to us that the inevitable result of the 
order is to affect the petitioner’s right: to property illegally. It may 
be that just now the right has not been affected, and there is only a 
threat that it will be affected. But we think that the threat is sufficiently 
serious and the petitioner is not bound to wait till his right has 
actually been affected’ more particularly as it is not disputed that it 
would inevitably be affected.” 

Reliance was also placed on the decision in (4) State of Madhya Pradesh 

v. Bhailal Bhai, AIR 1964 SC 1006 in which the Court found, in agree- 

ment with the High Court, that assessment of tax under impugned noti- 

fications of Madhya Bharat Sales Tax Act, 1950 was invalid in law and 
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directed refund of taxes paid sates invalid assessment. ‘The Court 
_ observed : 


“Where there faye been only a threat to infringe the right, an order 
commanding the Government or other statutory authority not to take 
the action contemplated would be sufficient. It has been held by this 
Court that where there has beena threat only and the right has 
not been actually infringed an application under Article 226 would 
lie and the Court would give necessary relief by making an order in 
the nature of injunction. It will hardly. be reasonable to say that 
while the Court will grant relief by such command in the nature of an 
order of injunction. where the invasion of a right has been merely 
threatened the Court must still refuse where the right.has been actually 
‘invaded, to give the consequential relief and content itself with 
merely a declaration that the right exists and has been invaded or with 
. . merely quashing the illegal. order made.” 


In (5) D. A. FV. College v. State of Punjab, AIR 1971 SC 1731, which 
was also cited; the Court observed that applications under Article 32 of 
Coustitution would not be maintainable in the Supreme Court unless the 
petitioners make out a- case that their fundamental rights are violated or 
threatened. 


The principles of law laid cows in the above decisions appear to be 
as follows : 
“(a) The Court will grant appropriate relief by way of injunction or 
restraint order whenever the fundamental rights or statutory or legal 
rights of persons are invaded or threatened. 
(bY Before such reltef is granted, the Court must find or declare the 
existence of such right and that such right is being illegally invaded 
or threatened.” 
We shall proceed to examine the position in the light of the above 
propositions. 


11. The Emergency declared on December 3, 1971 under Article 
352(1) of the Constitution on threat of India’s security by external ageres- 
sion is continuing. The COFEPOSA came into force on December 19, 
, 1974. On December 23, 1974 the President in exercise of the powers 
under Article 359(1) declared that the right to move any court with 
respect to orders made or to be made under: COFEPOSA or to any 
action thereunder for enforcement of rights under Articles 14, 21, 22(4), 
(5), (6), (7) and all pending proceedings in connection therewith shall 
remain suspended for six months (Since substituted by twelve months) 
` from the said date. On June 26, 1975 by Proclamation made under 
Article 352(1) of the Constitution, emergency was declared as the security 
of Jodia was threatened by internal disturbance. On the following day, 
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on June 27, 1975,the right of any person to move any Court for the enforce- 
ment of the rights conferred by Articles 14, 2ł and 22 and all pending 
proceeding in connection therewith during the continuance of the emer- 
gency declared as above for enforcement of above rights was suspended 
by the President in exercise of powers corferred by Clause (1) of Article 
359. Parliament by the Constitution (Thirty-ninth Amendment) Act, 1975, 
which received the assent of the President on August 10, 1975, inserted the 
COFEPOSA in the Ninth Schedule of the Constitution (being item no. 
104). Lastly on January 8, 1976 the President in exercise of the powers 
conferred by Article 359(1) suspended the right of any person to move 
the Court for enforcement of the right conferred by Article 19 of the 
Constitution as also all pending proceedings for enforcement of such 
Tight during the emergency declared on the two dates mentioned above. 
12. In the connected rule the petitioners have challenged the vires 
of the COFEPOSA as infringing the provisions of Articles 14, 19, 21 and 22 
of the Constitution. Whatever may be the position at the time of issu- 
ance of the Rule,in view of the amendment to the Constitution noted above 
the challenge to vires of COFEPOSA on grounds of violation of rights un- 
der Part IIl as noted above is not now available in law. Accordingly there 
is no scope for holding that the authorities are threatening invation of the 
fundamental rights of the petitioners by illegal exercise of the power. The 
petitioners have taken grounds that the COFEPOSA is ultravires Article 
246 of the Constitution. No argument has been advanced before us at tha 
hearing on that ground and in view of the serious adverse effect on the 
security of India caused by violation of foreign exchange regulations and 
smuggling activities, which matter is covered by Item 9 of List | of Sch- . 
edule VII and of Article 248 of the Constitution, we do not think such 
attack is sustainable. Even if there had been such a challenge, before the | 
Court is in a position to issue injunction on threatened invasion of right, 
according to the above decisions, it can only proceed on the basis that the 
intended action has no legal warrant, which is not the case here. 
| 13. Mr. Deb has contended with great furce that the threatened 
action is malafide and for collateral purpose. He drew our attention to 
the allegations of tbreats of detention of the petitioners held by 
the respondent no. 4 as alleged in the petition of motion which, it 
is said, have not been controverted by the respondents. We have carefully 
considered the contention so raised but it appears to us that such 
threats by the respondent no. 4, even if true, are of no consequence though 
they are liable to severest condemnation. The detention order under 
Section 3 of COFEPOSA, can only be passed by the Central or State 
Government or any officer of the Central Government not below the 
rank of a Joint Secretary of the said Government or any officer of the 
State Government not below the rank of Szcretary of such Government, 
specially empowered for the purpose. It is only reasonable to hold that the 
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Government concerned or its officer of such high status himself will 
consider the materials as is enjoined by law and on satisfaction that it is 
necessary to prevent a person from acting in any manner prejudicial to the 
conservation or augmentation of foreign exchange or from smuggling goods 
or abetting the smuggling or concealing or keeping such goods,he will pass 
_an order for detaining such person. It is said that officers like the respon- 
dent no. 4 will process the papers, even so the order is to be passed on 
satisfaction of the authcrity concerned who -without doubt will consider 
all materials on record. . 


14. As has been held in (1) Gokuldas Vora’s case, “It may be that an 
order of detention passed under COFEPOSA, inspite of its inclusion in 
the Ninth Schedule, may be chailenged on the ground that the conditions 
Said down in the Act have not been complied with or on the ground of 
wmalafidés”. Such challenge would be available as is obvious only after the 
order of detention comes into existence and not before. The preamble to 

the Act provides as follows : . 
“An Act to provide for preventive detention in certain cases for the 
purposes of conservation and augmentation of foreign exchange and 
prevention of smuggling activities and for matters connected therewith. 


Whereas violations of foreign exchange regulations. and smuggling 
activities are having an increasingly deleterious effect on the national 
economy and -thereby a serious adverse ‘effect on the security of the 

State. l 

And whereas having regard to the persons by whom and the 
manner in which such activities or, violations are organised and carried 
on, and having regard to the fact that in certain areas which are highly 
vulnerable to smuggling, smuggling activities of a considerable magni- 
tude are clandestinely organised and carried on, it is necessary for the 
effective prevention of such activities_and violations to provide for 
detention of persons concerned in any manner therewith.” 


Section 3 provides for making the order of detention upon satisfaction 
of the appropriate authority that it is necessary to pass an order of deten- 
tion to prevent a person from smuggling goods or abetting the smuggling 
of goods, or engaging in transporting or concealing or keeping such goods 
or dealing with the same or harbouring persons engaged in such works. 
the materials which will before the appropriate authority in connection with 
the detention obviously will not be available to the persons affected. So that 
any challenge to the decision on allegations of malafide or the order not 
being in accordance with law or without materials cannot but be in the 
nature of fishing or roving inquiry with the aid of Court. In these circu- 
mstances an interim injunction restraining the Government from following 
up their-investigation in respect of such clandestine activities aad passing 
appropriate order on such investigation and materials, in the nature of 
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things is not warranted in law. There may be cases of malafides or excesses 
by executive authority which may transgress legal requirements but 
such acts will be open to judicial scrutiny as when the order of detention 
is challenged on grounds of malafides or being not in accordance with 
law. As has been held in Gopikissan’s case cited above, the appropriete 
authority will have to produce relevant materials to sustain his order of 
detention when the legality of the order is challenged. and such judicial 
scrutiny has not been expressly or by implication excluded. We are con- 
scious that there is a possibility of an innocent person being detained in 
custody for the time being on the basis of exparte decision, but, in 
the nature of things and of the crimes which have shaken our national 
economy such unfortunate event canuot be avoided and care has 
been taken by Parliament to entrust the responsibility of passing the 
order of detention on officers of very high rank in the Government ensur 
ing the passing of appropriate order. Further there are provisions for 
constituting the Advisory Board which is to consider the sufficiency of 
the grounds of detention on the basis whereof the order of detention is to 
be continued or revoked, thereby operating as an effective check to 
any arbitrary or invalid action. 

15. Inthe instant case, it was said that there was no material 
other than the seized articles for consideration of the appropriate autho- 
rity and the seized articles would indicate that they were not smuggled 
or primary gold but family ornaments which had been with them over 
years while some of them belonged to other relatives.’ Pursuant to our 
direction, the articles seized from Locker No. 1667 were produced and it 
appears that certain gold articles were there which could not be said to be 
gold ornaments but irregularly shaped bangles of gold unfit for human 
adornment. We however refrain from expressing our opinion on them 
except that in view of the report referred to above and in the circumstances 
it cannot prima facie be said that there were no materials to be placed 
before the appropriate authority for considering the necessity of passing 
an order of.detention against the petitioner. 


16. Mr. Chakraborti has further submitted that in view of the 
orders isssued by the President suspending enforcement of the rights 
under Articles 14, 19, 21 and 22, the impugned orders of ad-interim 
injunction must be vacated. It is well known that the interim orders 


~ 


are given in aid of the main relief sought for in the action. If therefore, ` 


itis not permissible to have enforcement of the rights under the said 
articles during the period of emergency in any action it is obvious that 
such fright also cannot be enforced temporarily within the period of 
emergency which will be of the effect of interim injunction. Accordingly, 
we are of opinion that such injunction, which amount to enforcement of 
the aforesaid rights during the pendency of the proceedings thougb 
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temporarily, is not available during the period of emergency. There has 
been an argument that, as the proceedings for enforcement of such rights 
are suspended, if there has been an interim, injunction enforcing such 
rights at the time of the notification: of the orders suspending such rights, 
the proceeding cannot go on during the period of emergency with the 
result that the interim relief enforcing the rights under the said articles 
would be and continue to be available to the claimants in the proceedings 
inspite of their suspension. The order suspending proceedings for enforce- 
ment of fundamental rights does not amount to or imply suspension of the 
proceeding in’ respect of other rights which may also be sought to be 
enforced along with the rights suspended. Such proceedings and any 
injunction in respect thereof may continue if other rights are sought to be 
asserted, “But it cannot be said that by reason of the interim order, such 
suspended rights will continue to be enforced contrary to the provisions 
of the orders which suspend their enforcement. Accordingly the interim 
orders which enforce such rights during the period of emergency must 
‘necessarily be suspended. There is, therefore, ample substance in Mr. 
Chakraborti’s contention that the interim order which purports to enforce 
the fundamental rights as aforesaid cannot be allowed to continue and the 
interim order in aid of securing such fundamental rights during emergency 
has got to be vacated. : 

17. Mr. Deb farther submitted that since the application has been 
made only by the Customs Officials, the order under appeal vacating the 
interim order should not affect the other respondents. Reliance was. placed 
on the principle of law that injunction once granted should not be vacated 
in respect of the respondents who do not challenge the same. Similar 
contention was raised in Vora’s case and was repelled as there was in fact 
no detention order and as such there was complete absence of any cause 
of action when the petitioners sought for injunction restraining the respo- 
ndents from giving effect to the detention order. In the case before us, 
we have seen'that the petitioners are not entitled in law to the injunction 

-granted at the time of issuance of the Rule and accordingly the question 
of the other respondents not challenging the order becomes immaterial. 

18. We put on record that Mr. Chakraborti’s statement in Court 
to the effect that the Government does not intend to proceed against the 
lady petitioner appellant no. 2 unless she puts her claim to the articles 
seized. 

19. In the view we have taken, the application filed by the petition- 
ers appellants is dismissed. There will be no order for costs in the cir- 
cumstances. l 

The prayer for stay of operation of this order is refused. 

Mitra. C. J. I agree. | 
P.R. 
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[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Amiya Kumar Mookerji 
Decision < March 2, 1976 


B. N. Dey at ie Petitioner 


Versus ; 
Union of India and others se ‘ei Respondents* 
Indian Forest Services (Recruitment) Rules 1966—Sub-rule (3A) to Rule 
4—Power of Central Government to amend suck rules—Retrospective 


effect— Validity of — Condition precident to application of sub-rule (3A)— 
Kripak’s case, its effect. 


All India Services Act (61 of 1951), sec. 3— Power of Central Govern- 
ment to frame rules for recruitment of persons to All India service—Indianr 
Forest services (Recruitment) Rules framed—Sub-rule 3 (A) to Rule 4— 


Retrospective effect given—Effect of Kripak’s case relating to recruitments 
in otker States. 


Here the main contention is whether the Central Govenment has ar has not the 
bower to amtend sub-rule (3A) to Rule 4 of the Indian Forest Services (Recraitmenty 
Rules 1966 retrospectively. 

i HELD :. The appropriate Legislature has passed the All India Services Act 1951 
udder Article 309 of the Constitution of India. All India Services (Discipline & Appealy 
Rules have been framed under sub-section (1) of section 3 of the All India Services Act 
1951. That being the position, there is no bar in giving a retrospective effect to sub-rule 
(3A) to Rale 4 of the Indian Forest Services (Recruitment) Rules 1966. Incidentally, it 
may be mentioned that in the requisite Notification not only reference has been made to 
section 3(1) of the Act of 1951 but also to other powers enabling it in that behalf. 

True it ig that similar to Jammu and Kashmir, Patna, Assam and Mysore, the 
initial recruitment to the Indian Forest Service in West Bengal has mot become invalid 
by any Judgment or Order of any court. But still then, it cannot be sald that where 
the initial appointments have been made by the Selection Board consisting of the Chief 
Conservator of Forests who happened to be interested in the selection, the reason giver 
in the Supreme Court deciston jn the Kripak’s case that no man should be judge in his 
own Cause, would not be attracted. Thus in view of the said Supreme Court decision 
all initial recruitments in all the different States in India have become lavalid. Therefore, 
it cannot be sald that che pre-requisite condition for the exercise of powers under sub- 
rule (3A) bas not been fulfilled in the instant case. 


Cases referred to: 


(1) A. K. Kraipak v. Union of India, AIR 1970 SC 150 

(2) Hukam Chand y Unton of India, AIR 1972 SC 2427 

(3) Parvaz Quadir y. Union of India, AUR 1975 SC 446 

(4) B. S. Vadera v. Union of India, AIR 1969 SC 118 

(5) Shyamlal Kumar Sarkar y. Union of India, 76 CWN 729 


Balai Chandra Ray and Nishit Nandan Adhikari ... for the petitioner 
Somendra Ch. Bose and Shiva Santi Hazra ged for Respondent no. 1 
Ganendra Narayan Roy and Suprokash Banerjee a .. for the State 


*Civil Rule no, 5873 (w) of 1972. 
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The judgment of the Court was as follows :— 


Petitioner joined the West Bengal Senior Forest Service on 
ist of April, 1947. He was appointed to officiate in the post of Deputy 
_Conservator of Forest on Ist’ of January, 1949. In 1961 he was pro- 
moted to the post of Conservator of Forest and on October 12, 1964 
he was confirmed in the permanent post of Conservator of Forest. 
On Ist of July 1966 the Central Government by Ministry of Home Aff- 
airs Notification No. S.0.2525 dated August 20, 1966 constituted the 
Indian Forest Service in exercise of powers under Section 2A of the All 
India Services Act 1951. In exercise of the powers conferred by sub-section 
(1) of Section 3 of the All India Services Act 1951, the Central Govern- 
ment framed the Indian Forest Services (Recruitment) Rules, 1966. 
The said Rules came into force from Ist of July, 1966. On Ist of 
August, 1966, 34 officers were recruited to the Indian Forest Service on 
probation in the Indian Forest Service Cadre of West Bengal by a Noti- 
fication No. 3/16/66-A(IV) dated 9.2.67. On 2nd of September, 1968 the 
respondent no. 6, J. K. Ganguly was confirmed in the Indian Forest Service 
Cadre of West Bengal with effect from 1.10.67. On April 29, 1969 the 
Supreme Court of India set aside the selection of the State cadre of Jammu 
and Kashmir in the case of (1) A. K. Kraipak v. Union of India (AIR 1970 
SC 150). On 7th of February, 1970 the petitioner was appointed on 
promotion in the Indian Forest Service, West Bengal State Cadre 
and by a Notification dated 26.9.73 he was cofirmed in the Indian 
Forest Service on the State Cadre of West Bengal with effect 
from 7.2.71. On Ist of March, 1971 the Central Government 
framed sub-rule (3A) of Rule 4 of the Indian Forest Services (Recruitment) 
‘Rules, 1966. ‘By a Notification dated 17th of July 1971 issued by the 
Joint Secretary to the Government of India, Cabinet Secretariat Departm- 
ent of Personnel three notifications dated 9th February, 1967, 28th May 
1968 and 17th of July 1968 by which the officers were recruited under 
sub-rule (t) of Rule 4 of the Indian Forest Services (Recruitment) Rules, 
1966 to the West Bengal Cadre of the Indian Forest Service with effect 
‘from Ist of October, 1966 have been rendered ab initio void. It was 
also stated in the said notification that consequently the Central Govern- 
ment proposed to take further steps to make fresh recruitment under sub- 
rule (1) of Rule 4 of the Indian Forest Services (Recruitment) Rules, 1966. 
On 19th October, 197! under Rule 6 of IFS (Recruitment) Rules, 1966 
the President appointed 41 West Bengal State Forest Officers recrui- 
ted under sub-rule (1) read with sub-rule (3A) of Rule 4 of the said rules 
on probation to IFS. with effect from Ist of October, 1966. On 17th 
of May, 1972 under Rule 6 of IFS. (Recruitment) Rules, 1966, -the 
President appointed those 41 officers of the West Bengal Forest Ser- 
_ vice to West Bengal Cadre of IFS under sub-rule (1) read with sub- rule 
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(3A) of Rule 4 of the said Rules with effect from Ist of October, 1966. 
‘On 3rd of July, 1974 provisional gradation list of the officers borne in 
the West Bengal Cadre in the Indian Forest was publisied showing the 
Position of the respondent no. 6 at serial no. 4 and that of the petitioner 
at serial no. 5. According to petitioner the appointments as made by the 
notifications were made mechanically without any application of mind 
and only for the purpose of regularising with retrospective effect the ap- 
-pointments made initially in the year 1966 without consideration of the 
fresh or relevant materials and without considering the petitioner’s case. 
It is the case of the petitioner that as the selection of first initial recruitm- 
ent for the State Cadre of West Bangal was not rendered invalid by any 
judgment or order of any court and as such retrospective effect sought 
to be given to the second selection to the miual recruttment for the State 
Cadre by a notification dated 17th May, 1972 is liable to be set aside as 
ultra vires and illegal, Petitioner being aggrieved, moved this Court 
under Article 226 of the Constitution and obtained the present Rule. 


2. The original petition was amended. An affidavit-in-opposition 
on behalf of the Government of West Bengal was filed and affirmed by 
Amal Krishna Gupta, the Deputy Secretary of Forest Department, Gove- 
roment of West Bengal. It1s stated therein that the list of officers elligi- 
ble for inclusion in the first selection list for promotion to Indian Forest 
Service was submitted to the Selection Committee for consideration. The 
petitioner’s name was included 1n that list of eligible officers. The Gove- 
rnment of India informed the State Government under its memo dated 
March 6, 1969 the approved names in the selection list. In the said list 
the name of the petitioner did not appear. The second Selection Commi- 
ttee sat in 1969, When the approved names were finally sent, petitioner’s 
name was there. In view of the selection in 1969 and approved by the 
Union Public Service Commission on February 7, 1970 the petitioner 
was promoted to the Indian Forest Service under a notification dated 
August 14, 1970. In view of the decision’ of the Hon’ble Supreme Court 
in the case of Kraipak v. Union of India in the matter of initial recruit- 
ment to the Indian Forest Service in the State of Jammu and Kashmir 
Cadre, the Government of India duly considered objectively the judgment 
and decided to cancel all the earlier appointments and make fresh initial 
recruitment under sub-rule (3A) of the Indian Forest Services (Recruitment) 
Rules, 1966. Accordingly, the appointment to the Indian Forest Service 
through initial recruitment against the State Cadre of West Bengal 
was declared ab initio void under a memorandum dated July 17, 
1971. An arrangement was made for fresh selection. The respondent 
no. 6 was junior to the petitioner in West Bengal Senior Forest Service ; 
but while the respondent no. 6 “was appointed in the Indian Forest 
Service on probation, with effect from st of October, 1966 as an initial 
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recruit under Rule 4 (1) of the Recruitment Rules and was confirmed in the 
post of a Conservator. of Forest ir the Indian Forest Service with effect 
from Ist October, 1967, the petitioner was appointed on probation in the 
Indian Forest Service with effect from 7th Fébruary, 1976 as a promotee 
under Rule 8 of the Recruitment Rules and confirmed in the post of Con- 
servator of Forest in the said Indian Forest Service with effect from 7th 
February, 1971. The respondent no. 6 is an initial recruit in the Forest 
Service with effect from October 1, 1966 and the petitioner is a “*promotee”’ 
to the said Indian Forest Service with effect from February 7, 1970. 

3. It is contended by Mr. Ray, appearing on behalf of the petition- 
erin suppport of the Rule, that in exercising powers under sub-clause 
(1) of Section 3 of All India Services Act, 1951, the Central Government 
has got no power to amend sub-rule (3A) of Rule 4 of ‘the Indian 


Forest Services (Recruitment) Rules, 1966 retrospectively. Parliament 
can deligate its legislative powers within the recognised limit. Where 
any rule is made by any authority to whom such powers have been delig- 
ated by the legislature, it cannot be possible to make the same So as to 
give retrospective operation. Unless the language employed in the Act in 
expressed terms or by necessary implication empower the Central Govern- 
ment to make such rule with-retrospective effect. 

Reliance was placed upon the decision of the Supreme Court ia (2) 
Hukam Chand v, Union of India, AIR 1972 SC 2427. 

_ 4. Mr. Bose, appearing on behalf of the Union of India, contended 
that this identical point has been decided by the Supreme Court in (3) 
Parvez Quedir v. Union of India, AIR 1975 SC 446. 

5. Sub-rule (3A) of rule 4 of the Indian Forest Service (Recruit- 
ment) Rules, 1966 reads as follows :— 

(3A) Notwithstanding anything contained in this Rule where 
appointments to the service in pursuances of the recruitment under sub- 
rule (1) have become invalid by reason of any judgment or order of any 
Court, the Central Government may make fresh recruitment under that 
sub-rule and may give effect to the appointments to the service in pur- 
suance of such fresh recruitment from the same date on which the 
appointments which have become invalid as aforesaid-had been given to.” 

6. It appears that the above amendment was made by the Central 
Government in exercise of the powers. conferred by sub-section (1) of 
Section 3 of the All India Services ‘Act, 1951, and all other powers 
enabling it in this behalf. _ 

7. Entry 70, List 1, Schedule 7, provides for “Public Service Commission: 
All India Services ; Union. Public Service Commission”. Article 309 provi- 
des that subject to the provision of this Constitution, Acts of the appro- 
priate Legislature may regulate the recruitment, and conditions of service 
of persons appointed, to public services and posts in connection with the 
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affairs of the Union or of any State. Although the legislative entries ° 


mentioned above referred to only to public services ; Article 309 refers to 


“posts” in connection with the affairs of the Union or of any State. Article ' 


309 enables the appropriate legislature to regulate the recruitment:and con- ` 


ditions of service of persons appointed to public services and to such posts. 


All India Services Act, 1951 was enacted by- Parliament to regulate the 


recruitment, and the conditions of service of persons appointed, to All `’ 


India Services common to the Union and the-States. That’ Act was 


enacted under the main part of Article 309 read with entry 70, List 1. 


8. In (4) B. S. Vadera y. Union of India, AIR 1969 SC 118,'the Supreme 
Court observed with reference to rules framed under the proviso to Article 


309 of Ctheé onstitution that these rules could be made with retrospective ope” 


ration. Fhe Supreme Court said that as a legislature can legislate prospective : 


_ly as well as retrospectively there can be hardly any justification for saying 


that the President or the Governor should not be able to make rules in the ’ 


same manner so as to give them prospective as well as retrospective oper- 
ation. For these reasons the ambit and content of the rule making power 
under Article 309 can furnish no analogy or parallel to any other case. 


9. In Vadera’s case the question arose whether the Railway Board had 
power to modify scheme with retrospective effect. The Indian Railway 
Establishment Code has been framed by the President, in exercise of the 
powers vested in him, by the proviso to Article 309 of the Constitution. 


Under Rule 157 of the Establishment Code the Railway Board has full 


powers to make rules of general application of Non-Gazetted Railway 
_ Servant under their control. The Supreme Court observed that in that 
case there was no Act of the appropriate legislature regulating the re- 


cruitment and conditions of service and therefore, the main part of Article © 


309 is not attracted. But, under the proviso therein, the President has 
got full power to make rules, Fegulating the recruitment and conditions of 
ervice of persons. i 


y 10. -In the instant case, the appropriate Legislature has passed the : 


All India Services’ ‘Act 1951, under Article 309 of the Constitution, All ` 


India Services (Discipline-& Appeal) Rules have also been framed under 
sub-section (1) of Section 3 of All India Services Act, 1951. That being 


so, in my opinion, there is no bar in giving ‘retrospective effect to | 


sub-rule (3A) of Rule 4 of the Indian -Forest Services’ (Recruitment) 


Rules, 1966. It is to be noticed that in the’notification not only reference 


is made.to sub-section (1) uf Section -3 of the All India Services Act, 195 I` 


but all other powers enabling it in this behalf. 


11. In (3) Parvez Quadir’s case;, AIR 1975 SC 446 at page 452 the — 


, 
~ 
` 


Supreme Court remarked in connection with Sub-Rule 3A of Rule 4 of the 
Indian Forest Services (Recruitment) Rules, 1966 that the Central Govern- ~ 
ment had power to make such Rule under Section 3 of the Act had not 
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been challenged and in the opinion of their Lordships there was no 
doubt about it. ok | 
12. In-(5) Shyamal Kumar Sarkar v: Union of India, 76 CWN 729, 
the retrospection of sub-rule (3A) was also raised. Salil K. Dutta, J. 
applying the principle as laid down by the Supréme Court in Vadera’s 
case observed ; | 
“On the same principle, it seems clear that the Rules framed under 
the’All India Services Act may be given retrospective operation unless 
thereby there is a preach of part IIE or any other constitutional or 
statutory provision”. 
13 In Hukam Chand’s case us referred to by Mr. Ray (AIR 1972 
SC 2427), an Explanation was added to rule 49 of the Displaced Persons 
(Compensation & Rehabilitation) Rules, 1955. The said’ Explanation 
reads as follows :— - 


“In this Rule and in other Rules of this Chapter, the expression 
“Agricultural Land” shal! mean agricultural land situated in Rural 
Area”. 

That amendment was given retrospective effect by providing that the 
said Explanation was deemed , to be always to have been inserted. The 
Supreme Court said that there was nothing in Section 40 from which 
the power of the Central Governmeut to make retrospective Rules might 
be inferred, in the absence of any such power, the Central Government 
acted in excess of its powers in so far a8 it gave retrospective effect to the 
Explanation to Rule 49. That Explanation could not operate retrospe- 
Ctively. 


14. In Hukam Chand’s case, Vadera’s case was distinguished on 
the ground that the view expressed therein was based upon the language 
employed in the proviso to Article 309. 

15. Inview of above, Iam unable to accept the contentions of 
Mr. Ray that sub-rule (3A) could not be given any retrospective effect, 


16. It is next contended by Mr. Ray that the selection for initial 
recruitment for the State Cadre of West Bengal was not rendered invalid 
by any judgment or order of any court and as such conditions precedent 
for exercising powers under sub-rule 3 (A) have not been fulfilled. Acco- 
rding to Mr. Ray the notification dated 17th May, 1972 by which recruit- 
ments have been made is illegal and without jurisdiction. 

17. The Supreme Court struck down the initial recruitment made 
to the [ndian Forest Service Cadre of Jammu and Kashmir on the ground, 
that the Chief Conservator of Forests who was himself a candidate for the 
Indian Forest Service, was a member of the Selection Board. That is the 
decision of the Supreme Court in Kraipak’s case, AIR 1970 SC 150. The 

fact that the Chief Conservator of Forests had absented himself from partici- 
pation in the proceeding of Selection Board when his own case was under 
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consideration had not been accepted by the Supreme Court for not striking 
down the initial recruitment. Acting on the principle as laid down by 
the Supreme Court that a person could not bea Judge in his own cause, 
the initial recruitment to the Indian Forest Services in the States of Assam, 
Bihar and Mysore had also been struck down by the High Courts of those 
States. The Government of India had filed applications in the Supreme 
Court for special leave to Appeal against the judgments of Assam and 
Mysore High Courts. The Supreme Court, however, dismissed the special 
leave applications. The effect of the Supreme Court’s decision dismissing 
the special leave application is that, in all the States wherever the Chief 
Conservator of Forests was both the candidate and a member of the Selec- 
tion Board, the principles of natural justice had been violated and initial 
recruitment to the service had been rendered ab initio void. To obviate 
these difficulties sub-rule (3A) of Rule 4 of the Indian Forest Services 
(Recruitment) Rules has been framed. The Indian Forest Services (Initial 
Recruitment) Regulations, 19€6 has also been amended instead of the 
Chief Conservator of Forest. the Secretary to the State Government 
concerned dealing with forest has been included in the Selection Board. 

18. In (5) Shyamal Kumar Sarkar’s case. 76 CWN 729 the selection 
made by the Selection Committee in the West Bengal Cadre was challe- 
nged on the ground that K Lahiri the then the Chief Conservator of 
Forests was a member of the Selection Committee as well ashe was a 
candidate. The petitioner prayed for a Writ for quashing the said 
selection made by the Selection Committee. This Court did not think it 
proper to issue any Writ in respect thereof, as such a Writ would be infru- 
ctuous when the impugned selections have been declared by the Union 
of India as void ab initio 

19. Itis true that similar to Jammu and Kashmir, Patna, Assam 
and Mysore initial recruitment to the Indian Forest Service in W B. has not 
become invalid by any particular judgment or an order of any court. But 
at the same time it cannot be said that where initial appointments have been 
made by a Selection Board consisting of the Chief Conservator of Forests 
who was also interested in the selection, the reasons in the judgment of the 
Supreme Court in Xraipak’s case that a person could not be a judge in 
his own cause, would not be attracted. Thus, in view of the said jadg- 
ment all initial recruitments in all the different States of India have 
become invalid. Therefore, it cannot be said that conditions precedent 
for exercising powers under sub-rule 3 (A) have not been fulfilled in the 
instant case. 

20. As both the points raised by Mr. Ray fail, this Rule is disc- 
charged. 

There will be no order as to costs. 

All interim orders are vacated. 


N.C.S 


er 


{ 
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(CRIMINAL REVISIONAL JURISDICTION] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Ambica Pada Bhattacharya 


Decision : February 18, 1976 
Jatindra Mohan Saha | ace si Petitioner 


Versus 

District Magistrate, West Dinajpur & Ors. ... Opposite Parties* 

Maintenance of Internal Security Act (26 of 1971), Sec. 8(1)— Grounds 
of order of detention to be disclosed to persons affected by order— communi- 
cation to be effected within 5 days from date of detention order— Mandatory 
statutory obligation—Exceptional circumstances for delayed communication 
of grounds—Conditions prescribed under sec. 10— Relaxation of time— limit — 
Reasons for objective existence of exceptional circumstances to be recorded 


—Statutory safeguard available to detenu—Statutory requirements should be 
observed strictly— Interpretation. 


The detenu was put to preventive detention by the District Magistrate in exercise 
of his powers under section 3(1)(2) of the Maintenance of Internal Security Act 1971 
under an order dated 6. 7. 75, It is the validity of such detention which is the subject 
matter of challenge in the Rule obtained by the detenu on a writ . application. 

It appears from the records produced that although the’ order of detention was 
mado on 6.7.75, the grounds for the detention were not drawn up c ontemporaneously. 
The order was executed and the detenu was taken into custody on 7.7.75. The grounds 
for detention were drawn up and signed by the detaining authority on 10.7.75. But the 
grounds were not communicated to the detenu prior to 16775 Therefore, the grounds 
were not served on the detenu within 5 days from the date of detention as enjoined by 
section 8(1) of the aforesaid Act. 

HELD: Except for exceptional cases, the communication of the grounds on 
which the detention rests, to the detenu within 5 days1s a mandatory obligation which 
' bas got to be fulfilled under section 8(1) of the Act and any infringement ia respec tthe- 
reof would invalidate the detention. Tne provision for such communication of the 
grounds is one of the statutory safeguards uvailable to persons who have been deprived 
of their hberty without trial and as such strict compliance thereof would always be 
enforced. Maintenance of the time schedule as prescribed is, therefore, obligatory and 
admits of no relaxation except to the extent and subject to such conditions as prescribed 
by section 10 itself. 


There is nothing on record to make out any exceptional circumstance for the 
delayed service of the grounds beyond 5 days from the date of detention. 

j When the statute provided relaxation of the 5 days’ limit in exceptional circums- 
tances it contemplated objective existence of such exceptional circumstances. The sta- 
tute further provided a safeguard that not only such circumstances must be in existence 
on facts but must contemporaneously be brought on relevant record by recording ot 
reasons, i.e. by the recording of facts constituting the ground for the delay in communi- 
cating the grounds to the detenu beyond 5 days from the date of detention. M rez 
quoting of the language of the section and mere stating that such communi- 
cation could not be made due to unavoidable reasons, without specifying what such 
reasons are, is not due compliance with the mandatory provisions of the section. Facts 
constituting the reason not being recorded, it is not possible to judge whether the same 


*Criminal Miscellaneous case no. 2483 of 1975. 
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would objectively stand the test prescribed. Hence, in this case, the detaining authority 
having infringed the mandatory provisions of section 8(1) of the Act by not communica- 
ting the grounds within 5 days from the date of detention, the continued detention had 
been rendered invalid so that the detenu is entitled to his release. 
Case referred to: 
(1) Sk. Salim v. State of West Bengal, AIR 1975 SC 602 
L. K. Gupta Dii ! -.for the petitioner 
B. K. Basu bh is ..for the State 


The judgment of the Court was as follows : 


Sen, J. The detenu Sricharan Saha was” put to preventive detention 
by the District Magistrate, West Dinajpur in exercise of his powers under 
Section 3(1)(2) of the Maintenance of Interna] Security Act, 1971 (herein- 
after referred to as the said Act) under an order dated July 6, 1975. He 
was so detained with a view to preventing him from acting in any manner 
prejudicial to the, maintenance of supplies and services essential to the 
community. Detention rests on a ground which, in our Opinion, is quite 
germane to the object of detention but it will not be necessary for us to 
refer to the said ground as the impugned detention fails on the failure of 
the detaining authority to comply with the mandatory provisions of section 
8 of the Act which invalidates the detention. It is the validity of such 
detention which is the subject matter of challenge in this Rule obtained by 
the detenu/petitioner on a writ petition. 

2. The Rule is being contested by the respondents and Mr. Basu, 
the learned counsel for the State has produced before us the Original 
records from the Home File. On the records so produced, there is no 
dispute as to certain facts. Although the order of detention was passed 
on July 6, 1975, the grounds for the detention was not drawn up contem- 
poraneously. The order was executed and the detenu was taken into 
custody on July 7, 1975. The grounds for detention were drawn up and 
signed by the detaining authority on July 10, 1975, that is, well within 5 
days from the date of the order and the date of detention. Unfortunately, 
however, the admitted position is that such grounds were not communi- 
cated to the detenu prior to July 16, 1975, on which date for the first time, 
the grounds were served on the detenu in jail. Therefore, on these facts it 
is well established that the grounds were not served on the detenu within 5 
days from the date of detention as enjoined by section 8(1) of the said Act. 

Section 8, sub-section (1) provides as follows : 

“When a person is detained in pursuance of a detention order, 
the authority making the order shall, as soon as may be, but ordinarily 
not later than five days and in exceptional circumstances and for 
reasons to be recorded in writing pot later than fifteen days, from the 
date of detention, communicate to him the grounds on which the order 
has been made and shall afford him the earliest opportunity of making 
a representation against the order to the appropriate Government.” 
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3. On the provisions of section 8(1) as above it is obligatory on 
the part of the detaining authority to communicate the grounds on which 
the detention rests within 5 days from the date of detention except in 
. exceptional cases where due to exceptional circumstances the time schedule 
cannet be maintained and such circumstances are brought on record by 
recording of the reasons for non-fulfilment of the time schedule. Except for 
the exceptional cases, therefore, communication of the grounds to the 
detenu within 5 days. is a mandatory obligation which has got to be ful- 
filled and the infringement thereof would invalidate the detention. 
Provision for such communication of grounds is one of the statutory 
safeguards available to persons who have been deprived of their liberty 
without trial and as such strict compliance thereof would always be 
enforced. Maintenance of time schedule so prescribed is, therefore, obliga- 
tory and admits of no relaxation except to the extent and subject to such 
conditions as prescribed by S. 10 itself [See (1) Sk. Salim v. State, AIR 
1975 SC 602]. 

4. In the present case, however, on record there is nothing to make 
out any exceptional circumstance for the delayed service of the grounds 
beyonc 5 days from the date of detention. We-have looked into the 
records produced by Mr. Basu very carefully with his assistance, Only 
thing on which reliance could be placed by Mr. Basuis on paragraph 
incorporated in the report made by the detaining authority to the State 
Government on July 10, 1975, under section 3(3) of the said Act. In 
intimating the making of the order and in enclosing a copy of the grounds 
in this report dated July 10; 1975, it had been stated that : 

The date of detention will be communicated as soon as the order is 
executed. , 

The grounds for detention could not be served upon the detainee 
concerned within the specified time due to some unavoidable 
reasons.” 


5. Mr. Basu relies on the last part of the aforesaid report 
as making out of exceptional circumstances which would justify service 
of the grounds beyond 5 days but within 15 days from the date of deten- 
tion as contemplated by section 8 (1) of the Act. We are, however, 
unable to accept this contention. This report is materially discrepant 
and misconceived. On July 10, 1975, the order of detention had already 
been executed Therefore, it was not correct on the part of the detaining 
authority to make a report and leave an impression with the State 
Government that the order had yet not, been executed and that when 
executed the date of detention would be. communicated to the State 
Government. That apart the‘recital relied on by Mr. Basu does not make 
out any circumstance far less any exceptional circumstance eontemplated 
by section 8(1) of the said Act which alone could justify a communication 
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of the grounds beyond 5 days but within 15 days from the date of detention- 
In our opinion, when the statute provided relaxation ofthe 5 days’ time 
limit in exceptional circumstances, it comtemplated objective existence of 
such exceptional circumstances. The statute further provided a safeguard 
that not only such circumstances must be in existence on facts but must 
contemporaneously be broughton record by recording of reasons, i.¢., 
by recording of facts constituting the ground for the delay in communi- 
cating the grounds to the detenu beyond 5 days from the date of deten- 
tion, Mere quoting of the language of the section and mere stating that 
such communication could not be made due to unavoidable reasons, 
without specifying what such reasons are, is not due compliance with 
the mandatory provisions of this section. Facts constituting the reason 
not being recorded, it is not possible -to judge whether the same would 
objectively stand the test prescribed. The recital relied on by Mr. 
Basu, therefore, does not, in our opinion, make out any exceptional 
circumstance which alone could justify the delay in communication 
of the ground. 

6. Onthe conclusions as above, we must hold that in this case the 
detaining authority having infringed the mandatory provisions 
of section 8(1) of the said Act by not communicating the grounds within 
5 days from the date of detention, the continued detention had ben ren- 
dered invalid so that the detenu jis entitled to release. 

7. This application, therefore, succeeds and the Rule is made 
absolute. Let the detenu be set at liberty forthwith. 

Let a Writ in the nature of Habeas Corpus do issue accordingly. 

Bhattacharya J: I agree. . 


S. P. T. ~ 


f SPECIAL JURISDICTION (INCOME TAX)] 
Before Mr. Justice Samarendra Chandra Deb and Mr. Justice Dipak 


Kumar Sen 
Decision : July 22, 1975 
Commissioner of Income Tax, West Bengal II ... ...Applicant 
i Versus 
M/s. Clive Row Investment Holding Co. Ltd. ... .. Respondent™ 


\ Investment company— Whether surplus arfsing from sale of skares is 
revenue receipt—Retief under section 49B of the Indian Income Tax Act, 
1622-Whether relief in respect of agriculture income tax available on entire 
dividend. 


*Income-Tax Reference No. 140 of 1970. — : 
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Facts : The assesste is ap investment company and was formed in 1946, Andrew 
yule & Co, have been acting ag the Secretaries of the assessee company since its incor- 
poration. In 1946, the assessee company purchased 1, 38, 800 Ordinary Shares of Rs. 
100/- eech for Rs. 1, 38, 79, 300 from Calcutta Discount Company Ltd , which held 
20-/. of the ordinary share capital and 75 f> of the prefernece share capital of Andrew 
yule & Co Ltd. The assessee company on December 29, 1954 purchased shares of 
Andrew yule & Co, Ltd, to the extent of Rs, 83, 38, 234/. In December, 1959 Andrew 
yule & Co, Ltd. purchased at! the shares of Calcutta Discoant Co. which in turn held 
the majority of the sbares of the assessee company. During the previous years relevant 
to the assessment years 1955-56, 1956-57, 1960-61 and 1961-62 the assessee company 
had sold man: of its shares and the Income Tax Officer assessed the assessee company 
on the surplus arising from such sales as its business profits. The appeals filed by the 
agsessee company were dismissed by the Appellate Asstt. Commissioner on the ground 
that the assessee company is an investment company and the surplus arising out of the 
change of investment was the business profit of the company and as such taxable in 
its bards. The assessee then preferred appeals before the Appellate Tribunal. The 
Tribunal after taking into consideration the facts and circumstances of the sale of the 
shares allowed the said appeals. 

' There was another dispute relating te the assessment year 1961-52 with regard 
to the relief which the assessee company was entitled under Section 49B of the Indian, 
Income Tax Act, 1922. In that year the assessee company had received Rs 5, 07, 
603/- as dividend (agricultural) from another company in which the assessee company 
was xn shareholder. The gross income of the assessee company in that year was Rs. 19, 
30, 326/-. The total expenses incurred for earning the said sum of Rs. 19,30, 326/- 
was Rs. 2, 02, 1497-. The income tax officer worked out the proportionate expenditure 
relating to the said dividend income of Rs. 5, 07, 503/- at Ra. 53, 147/- and accordingly 
granted the relief to the assesseo-company under Section 49B ii) of the old Act at 
20./: on Rs. 4, £4, 356/-. On appeal the Appellate Asstt. Commissioner confirmed 
the order of the Income Tax Officer. But the Tribunal allowed the appeal of the asse- 
ssee and held that the assessee was entitled to the relief on the entire dividend, 


On a reference at the instance of the Commissioner : 

HELD: (a) Whether particular receipt is a revenue or a capital 
receipt is no doubt a mixed question of law and fact. It is however, prim- 
arily or essentially a question of fact. 

(by Since the Revenue has not challenged the facts found by the Trib- 
unal the finding of facts are binding on the Court and on the basis of the 
findings of the Tribunal it must be held that the surplus dervied by the asse- 
ssee company from the sale of its shares was not assessable as business 
profit. , ‘ 

(© Ifthe business consists of buying and selling shares. then 
whatever surplus the company received from such business must necessarily 
be a revenue receipt. But when the company is an investment company and 
has invested his capital in shares, in such a case the company can still deal 


_ jn shares as a normal incident of or step in its business and the surplus as a 


result of such dealing in shares may be treated as revenue receipt. But 
every deal in shares by an invesimen company for whatever purpose cannot 
be held to be a transaction in the nature of its business and surplus arising 
therefrom cannot be held to be revenue receipt. (Per. Dipak K. Sen J) 
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(d) “That portion of the dividend” used in latter part of Sectiow 
49B refers to the words ‘ attributable to the profits of the company assessed 
to agriculture income tax’? and as such it must mean the entire dividend 
received by the shareholder. 

(e) Section 49B gives relief to all shareholders who receives dividends 
Jrom the company, paying such dividend out of the profits and gains where 
such profits and gains has been assessed to agriculture income tax in the hand 


of the dividend paying Company. The quartum of Teltef is also specified im 
the section Itself. 


Cases referred to : 


(I) Punjab Co-operative Bank Ltd v. Commissioner of Fncome-Tax, 
Punjab 8 ITR 635. 

(2) Dalhousie Investment Trust Co Ltd. v. Commissioner of Income- 
Tax, (Central),. Calcutta. 66 ITR 473. (SC) 

'3) Indra Singh & Sons Ltd v. Commissioner of Income-Tax, West 
Bengal. 19 ITR 1. affirmed by the Supreme Court in 24 ITR 415. 

(4) Birds Investment Ltd. v. Commissioner of Income-tax, Calcutta. 

(3) Commissioner of Income-Tax, West Bengal-I v. East Coast Com- 
mercial Co Ltd. 73 ITR 8. 


(6) Central Investment Co. Ltd. y. Commissioner of Income-Tax, 
Bombay. 32 ITR 664. 


(7) Finsbury Securities Ltd. v. Bishop (H. M. Inspector of Taxes). 43 
Tax Cases 59}, 


(8) Karam Chand Thapar & Bros. P. Ltd v. Commissioner of Income 
Tax (Central), Calcutta. 82 ITR 899. 
(9) Patiala Biscuit Manufacturers P. Lid. xw. Commissioner of Income- 
Tax, Panjab. 82 ITR 812. (SC) 
(10) Commissioner of Income-Tax, Bihar & Orissa v. Dalmia Jain & 
. Co. Lid. 83 ITR 438. (SC) 


(11) Commissioner of Income-Tax, Bikar & Orissa y. Ashoka Marketing 
Co. 83 ITR 439. (SC) 


(12) Commissioner of Income-Tax, Kerala, v. A. y. Thomas & Co. Ltd. 
& Anr. 96 ITR 343 
(13) Kalifornia Copper Syndicate 5 TC 159. - 
B. L. Pal with Ajit Sengupta... me ...for the Applicant 
Kalyan Roy with R. N. Dutt jäi .. for the Respondent. 

The judgment of the Court was as follows :— 

Deb J: This is a reference under section 66 (1) of the Indian Inco- 
me-tax Act. 1922. 

2. The statement of the case relates to the assessment years 1955-56, 
1956-57, 1960-61 and 1961-62. The assessee is an investment company and 
was formed in 1946. Andrew Yule & Co., have been acting as the Secre- 
taries of the assessee company since its incorporation. In 1946, the 
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assessee Company purehased 1,38,800 nina shares of Rs. 100 each for 
Rs.-1,38,79,306 from: Calcutta Discount Company Ltd, which held 20% 
of the ordinary share capital and 75% of the preference share capital of 
Andrew Yule & Co., Ltd. The assessee company on December 29, 1954 
purchased shares of Andres Yule & Co. to the extent'of Rs. 83,38,274/-. 
In December 1959, Andrew Yule & Co. Ltd. purchased all the shares of 
Calcutta Discount Co., which in turn nee the majority of the shares of 
the assessee eompany. 

3. In the assessment years under consideration the assessee company 
has sold many shares and the tax officer has assessed the assessee Com- 
pany on the surplus arising from such sales as its business profits. The 
appeals filed by the agsessee-company were dismissed by the Appellate 
Assistant Commissioner mainly on the ground that the claim arising from 
the loss óf change of investments was allowed in the assessment ‘year 
1959-60 and that as the assessee company is an investment company the 
surplus arising out of the change of these investments was the business 
profit of ‘the assessée company in the years under consideration and 
therefore taxable in its hand. 


4. The assessee then preferred appeals before the Appellate Tribunal, 
The submissions made before the authorities below were reiterated by the 
assessee-company before the Tribunal. It was also urged that the assessee 
company was formed with the main object of acquiring and holding 
shares and securities of other companies and in this behalf reliance was 
placed on certain clauses of the Memorandum of Association including 
certain articles of the Articles of Association of the assessee-company. 
Statements of the purchases. and sales of investments since its incorporation 
includidg some resolutions were filed before the Tribunal. It was submi- 
tted on behalf of the assessee that for the first seven years of its incorpor- 
ation no sale was effected by the assessee company while only six further 
purchases were made during that period and considering the period, 
namely 7 years, the purhases were negligible and on the basis of the 
detailed analysis of the sales and. purchases of the shares for each subs- 
equent years, it was urged that the inference drawn by the authorities 
below that the assessee was a dealer in share was incorrect. It was also 
argued that the assessee was an investmeet company holding shares mostly 
in companies managed by M/s. Andrew Yule & Co. Ltd., and with the 
intention of changing its investments the assessee company has sold those 
shares and therefore the surplus was a capital accretion and not its comme- 
rcial profit. In support. of the above contentions reliance was placed on 
a number of well known decisions and it was also argued that the burden 
is on the Revenue to prove that the surplus arising out of these transactions 
is taxable in the hands of the assessee company and this burden has not 
been discharged by the Revenue. 


4 
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3. Many documents were similarly fied by the Departmental Repr- 
egentative before the Tribunal and it was argued that the assessee coms, 
pany has changed , those investments: -in -the cours? of its business and 
therefore the surplus was its business profit. It wap also argued that 
there was no ma terial on the record to Stow that ‘the assessee company 
was compelled to sell those shares and therefore it aust be held that the, 
Surplus arising out of the change of those investments was its business 
profit. The Departmental Representative also ` cited a Li cases în appen i 
of his above contentions 

6 Itis to be noticed here tiat thre Dea Repr: sentative hes 
accepted the position before the Tribunal nanrely that the assessee company 
was not a dealer i in shares but an investment in Shares by not disputing: 
the said contention of the assesse company, After taking into ` considera- 
tion all relevant facts and the materials of the record including the cases 
Cited and the submission made-. before it, the Tribunal has allowed those 
appeals filed by the assessee company. 


7." There was another dispute rTating to, the assessment year 196%- , 
62 before the Tribuna! and it relates to the relief which the assessee COM-, ` 
pany was entitled under section 49B of the Income- tax Act. 1922. In that 
year, the assessee company had received Rs 5, 07, 603/- as dividend “(agri- 
cultural) from another company in which. the ‘assessee ‘company was a 
shareholder. The gross income of the assessee company ip that year was. 
Rs. 19,30 ,326/-. The’ total . expenses incurred fot earning the said sun 
of Rs. 19,30, 326/- was’ Rs.. 2, 02,149/-. The tax ‘officer worked out the 
proportionate expenditure relating to the said dividend income of Rs. 5, 
07, 503 at Rs. 53,147/- and accordingly: granted the relief to the dsseseees,_ 
company under, section 49B (if) of the Act at 20% on Rs. 4, 54 ,„356/-. l 


8. The assessee preferred an appeal, from that order to the Appel- 
Jate Assistant Commissioner and it was argued that the tax officer, was not 
correct in deducting the, proportionate expenses mm computing the. 
relief under. section 49B ( (ii) of the Act. The Appellate. Assistant Commis- 
sioner, for the reasons recorded in his order, did not, agree with the. 
submission of the assessze company | and, confirmed the order of the 
tax. officer,. but the tribunal, by accepting the submissions of the assesses 
company as recorded in its ‘order, and by. holding that the relief given. to. 
the assessee company , should not be calculated -on .Rs. 4,54, 356/- but 
must be worked out on the total amount of Rs. 5,07,. — eee the 
second appeal - filed by | the assessee company. , 7 
J. On the, main question, namely, whether. these: receipta were 
revenue or. capital receipts, the. Tribunal has expressed, its opinion in the 
following terms:— | i, aoe agile. %% ba E aCe 
“It is to.be seen that for: the first 8.-years there was-no sale at all. 
and also in subsequent years when the sale. ‘were made, they were for | 
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the. special reasons. as mentioned above. viz.-in pursuance of the ‘policy 
_ of the: ‘assessee company to invest. in’ the shares of those companies 
only in which Andrew Yule & Co. ‘were Managing Directors. Tt was 
‘*for,the assessee company ~to. decide, its ‘own.. business policies and to 
.act,upon them, The assessee’s intention is clear from the object clause 
of: the- memorandum of Association. ` In our opinion, the case laws 
; "-veférred to above and relied upon by the assessee’s representative for 
the- : various propositions mentioned therein ‘and Teproduced in his 
submissions. aforesaid do support the submissions of the assessee. In 
Our opinion, the realisation from change of certain investments would 
‘not, ipso. facto. become business income of. all cases. The question 
whether.a particular assessee is a dealer or an investor must be deter- 
mined.on the consideration of thé. entire facts ‘and: the impression 
n~ created in one’s*mind, after considering ‘the facts and circumstances, 
disclosed, in a given. case. - The circumstances tabulated in the sub- 
_ missions, of -the assessee’s representative referred to above, in our 
.sOpinion. ‘lend support to-the assessee’s--contention. In our opinion 
what:may be originally a.capital -investment may subsequently be con- 
verted into-a trading activity.by the conduct of the assessee in dealing 
-with the shares,, but for the said action of the assessee there must bo 
clear’ ‘evidence on record, . which in our opinion, in the instant case is 
missing. We do not agree with the „submission of the Departmental 
Representative that the history of the case as referred to above shows 
that the assessee being an investment company changes investments as 
a part of its activity of carrying on the said business. The change of 
investments, on the facts of the instant case, cannot, in our opinion, be 
“termed as ‘business’ profit as having been obtained in the course of 
investment, as was argued by. the Departmental Representative. It 
7 may, however, „be „mentioned that it wasa case of neither party that 
: _ the agsessee company was a dealer in shares at any point of time. In 
"these circumstances, we hold that, the said amounts of Rs, 2, 74, 014,Rs. 
4, 60, 250, Rs. 2,08, 396 and 59, 321 in. -respect of assessment years 
1955-56, 1956-57, 1960-61 and 1961-62 . Tespectively, representing the 
surplus. amounts received ` on sales of investments, were not liable to 
be assessed as business profits” 


16. We are. vow concerned. with the following questions numbered 
by me and referred to us ‘by the Appellate Tribunal :— 

L. Whether, on the facts and in the circumstances of the case, 
the Tribunal was right-in holding that the , surplus derived. by the assessee 
from the sale of its shares in the relevant previous eae was not assess- 
able ag business profit 2. T 


r 
- 


- 2,- Whether, on, the facts. and in - the circumstances of the case, 
the Tribunal was right in -holding that the .assessee was entitled to the 
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relief under section 49B of the Indian Income-tax Act, 1922, on the totaP 
amount of Rs. 5, 07,503 as claimed by it and not on Rs, fy 54 336, as 
computed by the Income-tax Officer ? . - ` i 

t1.. The submissions of Mr. B. L. Paf, learned counsel for the 
Revenue on the question no. l are as follows. The assessee is an investor 
in shares; the sale of shares is-its normal trading activity ; its shares 
were sold by the assessee. in the course of ‘‘carrying on or carrying out 
of” its business or by way of “variation of its investments” amounting to a 
“dealing in investment” in course of its normal trading activities. Hence, 
these receipts are revenue receipts iw view-of the law laid down by the 
Judicial Committee of the Privy Council in the case of (1) Punjab Co- 
operative Bank Ltd. v. Commissioner of Income-tax, Punjab, reported in 
8 ITR 635, by the Supreme Court in the case of (2) Dalhousie Investment 
Trust Cø. Etd. v. Commissioner of Income-tax (Central), Calcutta, 
reported, in 66 ITR 473; by the Calcutta High Court in the case of (3) 
Indra Singh & Sons Ltd: v. Commissioner of Income-tax, West Bengat 
reported in 19 ITR t and affirmed by the Supreme Court in 24 ITR-415: and 
followed by the-Calcutta High Court in the case of (4) Birds Investment 
Ltd. v. Commissioner of Income- tax. Calcutta reported in 55 ITR 284. 


12. Mr. Pal has also contended that whether a particular receipt 
i8 a revenue or capital receipt is a mixed question of law and fact, ‘but 
this contention of Mr. Pal has not been accepted oy Mr. Kalyan Roy the 
learned counsel for the assessee. ~ 


- ¥3. Mr. Ray, however, by accepting the law laid down im the above ` 
cases cited by Mr. Pal, has contended before’ us that inasmuch as the 
Tribunal, after taking into consideration all essential and relevant facts 
including the law laid down im those cases cited by Mr. Pal before us ‘and 
also the cases cited on behalf of the assessee, has found ‘as a fact that 
those shares were ‘sold not “as a part of” the assessee’s ‘ ‘activity of 
carrying on the said business’, and that there was merely a change of 
investments, it must. be held ‘that the receipts were not revenué but capi- 
tal receipts for ‘“*the mere fact that an investment company periodically 
various its investment does not necessarily mean that the profits resulting 
from such variation is taxable under the Income-tax Act,” as laid down 
by the Supreme Courtin the case of (2) Dalhousie Investment Trust Co. 
Ltd. v.:'Commissioner of Income-tax “CEMA, Calcutta, (supra) at p. 476 
of the report. 


14. Itis-also the submission of Mr. Ray that as the ree 
not ‘challenged the facts found by the Tribunal as perverse or based on no’ 
evidence or irrelevant consideration or by ignoring any relevant matters 
it is no longer open to Mr. Pal to assail the above findings of fact of the 
Tribunal and the finding of those facts are also binding on us. His last 
submission is that the assessee has no case to meet on his question in as’ 
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much as it is not the case of the Revenue that the Tribunal has in any 
misdirected itself in law. 

15.- I will now deal with the last contention of Mr. Pal before going 
into the merits of the case. - He conftonted Mr. Ray with the judment of 
this Court in which I am a party, The case is (5) Cammissioner of Income- 
tax, West Bengal-I, v. ‘East Coast Commercial Co. Ltd., reported in 75 
ITR 8, in which it has been held that the question whether the assessee’s 
transactions amounted to a dealing in shares and properties or were mere 
investments, is a mixed question ‘of law and fact and whether the legal 
effect of the facts found by the Tribunul.on which the assessee could be 
treated as a dealer or an investor, in a question of Jaw. 

16. Mr. Pal also cited the decision of the Supreme Court in the 
cases of (6) Central Investment Co. Ltd., v. Commissioner of Income-tax, 
Bombay, reported in 32 ITR 664, in support of his above submission. 
It has been held by the Supreme Court in this case that what are the 
characteristic of business dealing in shares and that whether an assessee 
is an investor or draler in shares are mixed question of law and fact and 
that what is the legal effect of the fact found by the Tribunal and that as a 

result of such finding whether it can be said that an assessee is a dealer 
or an investor in shares are questions of law. 

17. These two decisions do not assist Mr., Pal in any wey inasmuch 
as in the instant case before us,the Departmental Represen:ative has accep: 
ted the position before the Tribunal that the assessee was not a dealer in 
shares by not disputing the said contention made on behalf of the assessee, 
as already statated: Further, it has been recorded by the Tribunal that 
“it was a case of neither party that the assessee company was a dealer in 
shares at any point of time” Hence, these two cases have no bearing 
on the issues involved Before: us. 


18. Mr. Pal, then, eited the case of (7) Finsbury Securities Lid V. 
Bishop (H.M. Inspector of Taxes). reported in 43 Tax Cases 591, in which 
Mr. Justice Buckley opined that the question, as to whether the shares 
were part of the assessee’s stock-in-trade. was a pure question of fact, but, 
Lord Denning, in his dissenting judgment in the Court of Appeal, was of 
the opinion that inasmuch as the Commissioners have misdirected thems- 
elves in law the Court was entitled to go behind the findings of the Comm- 
issioners. Lord Justice Devis, however, agreed with Mr. Justice Buckley 
and said that: “this is not a question of law but a question of fact, 
albeit a difficult one. There was, as I think, evidence to support the Com- 
missioners’ finding, and consequently the Court could not in the ordinary 
way interfere and substitute its own view of the facts.” and it was held 
by Mr. Justice’ Russel that the test relating to interference with the findings 
of the Commissioner was lacking: But, the House of Lords unanimously 
agreed with the opinion of Lord Denning and allowed the appeal. 


/ 


f 
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-19.. This case was cited by Mr.: Pal in ‘support of his contention | 


-~ that whether a particular receipt ‘is a Capital receipt or -a. revenue. 


` 


receipt, is-.a mixed (question of fáct-and- law, but ut is clear from 


,the judgments of the: learned law Lords -that, ‘the, main.- question 


before-them was whether the Commissioners had misdirected themselves - 
in law in arriving at the conclusion reached by them. : Pe place 2 
the case was misplaced by him.. 

- 20... Mr. Pal has, E. cited the case of 8) Karám Chand oe 
and Oros., P. Ltd. v. Commissioner nf {ncome-tax: (Central) Calcutta; repo- '. 
rted in 82 ITR 899 in this case the. ‘Supreme Court has held that. whether ; 
a particular loss is a capital or a. revenue loss, is mixed question of law 
and fact. - Therefore, we are not impressed by the contention of Mr. Ray 


that_whether a particular receipt is a revenue ona capital see isa pure 
question of fact. =- «. sf. ake Ue a z 


21. Bùt,at the: ‘same. time, we 'agvept the contention of Mr. Ray 
that this question `s primarily or essentially” a question of fact as held 
by the Supreme- Court ‘in the cases`o? (3) Sardar Indra Singh & Sons Ltd vy. 
Commissiouer of. Income: tax, West Bengal (supra), at p, 418 of the report ; 
in (9) Patiala Biscuit Manufacturers P. Ltd v: Commissioner of Income- 
tax. Punjab, reported in 82 ITR 812 ; in-(10) Commissiouer of -Income-tax, ` 
Bihar and -Orissa v: Dalmia Jain and Co! Ltd, reported in 83-1TR 438, and 
(11) Commissioner of Income-tax, ‘Bihar xa Orissa- v. Ashoka E 
Co., TePONEE in-83 ITR 439 : . 


22," In support of his contention’ that’ we should answer this question 
on the facts found by: the Tribunal inasmuch as ‘the Révenue has not ques- 
tioned them, Mr. Roy has’ relied ‘on the following observations of this 
Court in the case of (5) Commissioner of’ Income-tax, West Bengal- I P. East 
Coast Commercial Ltd, (supra), at p. 17 of the report :— ` 


i “The ` nature of the transaction was before the Tribunal and it 
_appears to us ‘that the Tribunal had adve rted itself to the ; main “points - 
of controversy in this case bearing’ in. mind ‘the correct principle in 
approaching’ this ‘problem. Bearing i in mind the correct principles the 
Tribunal had,’ on ‘material before, it, come to- its conclusion: which’ 
| cannot be described as perverse ` or ‘based on no evidence, We: cannot, 
‘therefore, interfere with the same even through we, on’ e-appreciation 
of facts, may be inclined to take a different view of the matter”. , 


. _23. The Revenue has not challenged the facts found by the Tribu- 
nal, as rightly contended by Mr. Ray. Further, it is not-the case of. the 
Revenue that the Tribunal has. misdirected itself in law, We.also do not 


„find anything in the order of the. Tribunal from which it-can be said 


that the Tribunal has wrongly drawn any inference of fact by mis-applying 
the law on the subject, Save that -the assessee -is an investor in. shares, 


t 
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the facts stated by Mr. Pal and recorded. earlier, arè not the facts stated 
_ or found by the Tribunal, The facts “stated by Mr. Ray as hereinbefore 
stated, are the facts stated and found by the Tribunal. Hence, the conten- 
tion of Mr.'Pal that these receipts are "revenue reeeipts must fail in view 
of the law laid down in the cases decision cited by him. 

24. We have already stated the facts relating to question No. 2 
and now to appreciate the contentions of Mr. Pal it is necessary to refer 
to Section 49B of the .Act which reads as follows :- 

‘49B. Relief’ to shareholders in respect ‘of agricultural income-tax 
„ Attributable to dividends. Where a company pays to a shareholder any 


dividend out of: its profits and gains which is assessed to agricultural 
, income-tax by “any State Government, the shareholders shall be 
entitled to a reductidn from the tax payable by him under this Act 
of a sum-equal to 
(a) that proportion of the: epeditiedl income-tax (including super-tax 
if any) paid by the company as the amount of the dividend attributable 
_to the profits of the. company. assesssd to agricultural income-tax 
bears to its total profits, assessed-to agricultural income- tax, reduced 
_ by the amount of refund, if any, allowed to him by the State Govern- 
ment ; l $ 
(b) ae the shareholder— 
(i) is not a company, the amount of income-tax (but not super-tax) 
payable by him under this Act’; and. 


(ii) isa company, twenty per cent ; on that portion of the dividend 
which is attributable_to the profits of the company assessed to 
agricultural income-tax ; , 

whichever is less”. 


- 


25. The submission of Mr. Pal, in his own words, is as follows : 
“The word ‘any dividend’, used in Section 49B refers to gross dividend 
paid by the dividend ` paying company and, therefore, by using the expres- 
sion “‘on that portion of the dividend” in the latter part of the section the 
Legislature must have intended not the whole of that gross dividend but 
only that portion of that gross dividend which-has suffered tax under this 
Act and, hence, the relief of 20% must. be worked out in the manner in 
which.it has been done by the Tax Officer’., But the expression “that 
portion of the dividend” used in the latter part of the Section refers to the 
words “‘attributable to the‘profits of the- company assessed to agricultural 
income-tax’’ and the construction suggested -by Mr. Pal is not permissible: or 
possible. This section gives relief to all-share-holders who receive dividends 
from the company, paying such dividend out -of ithe profits and gains 
where such profits and gains have been assessed to the agricultural income- 
tax in hands of the dividend paying company. The quantum of relief is 
also specified in the section itself. 
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26. Our above view is also supported by the decision of the Kerala 
High Court in the case of (12) Commissioner of Income-tax, Kerala v. 
A. V. Thomas & Co. Ltd. & anr., reported in 96 ITR 343 at p. 47 of the 
report and hence we overrule the above submission of Mr. Pal.. : 

27. In the premises we return our answer to both the questions in 
the affirmative and in favour of the assessee. In the facts and circumstan- 
ces of this case we make no order as to costs. e 

Dipak Kumar Sen J: -> 7 Kei „ 
~: 28. I. entirely. agree with the judgment. delivered by my 
learned brother and.the conclusions to which he has arrived. . 1 would 
only lıke. to add .a few words for myself. The cases’ decided in 
different, Courts in India have considered situations arising from 
.a company dealing in shares. A Company may deal in: shares for . 
different purposes. ; (a) it may deal in shares for the. purpose ' 
of carrying on the business of buying and selling securities ; (b) it 
may, also-deal in shares for the purpose of investment: and _ invest its 
capital. in shares ; (c) such investment may be made in certain cases ` 
for obtaining the control of another company. 


29... If.the business consists of buying and selling -shares, 
then whatever surplus the company receives from such business 
must necessarily be a revenuereceipt. The problem is not so simple 
when the company is.an investment company and has invested its 
capital in shares. In such .a- case the company can still deal 
in shares .as a normal incident,of or step ‘in its business. Again 
the surplus as a result of such dealing in shares may be treated as 
revenue receipt, vide, case of (3) Sardar Indra Singh -& Sons v. 
Commissioner of Income-tax reported'in 24 ITR 415. (13) Sante 
Copper Syndicate, 5.T.C 159. 

_ 30. But itis also settled law that profits realised on a change of 
investment simpliciter from one type of share to -another or arising 
on mere realisation of investment in shares may not be treated as` revenue 
ee and hence taxable. 


` 31. -The matter in the instant case has “heen concluded by the 
soe i finding of .the Tribunal that what was done was not in the 
course of company’s business. The only other fact on which the revenue 
can rely on is that the company concerned is an investment company. 
If we accept the contentions of Mr. Pal we have to hold that any deal in 
shares by an investment company for whatever purpose is a transaction 
in the nature of its business and all surplus arising therefrom are’ revénue 
receipts. _ This we do not accept. . 


A. “s. G. 


I 


\ 
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[CIVIL REVISIONAL JURISDICTION] 
Before Mr. Justice Chittatosh Mookerjee 
Decision : February 12, 1976. 
_ Sushil Chandra Roy Chowdhury oe obs ...Petitioner 


Versus 
Sambhu Nath Saha Bi . ads ...opposite Party* 


West Bengal Premises Tenancy Act (XII of 1956), Sec. 17E—Second 
Amendment Act 34 of 1969 & Amendment Act of 1970— Power of Court to 
set aside certain decrees passed in suits brought by transferee—eSiP diid 
landlords within 3 years from date of transfer —Pre-requisites for attracting 
jurisdiction of court to exercise powers under—Interpretation of sub-section 
(4) of Sec.17E—Dismissal of suit—Remand Order—Who are bound by 
remand order. l 


On 7.470, the tenant (petitioner herein) filed, in the trial Court, an application under 
Section 17E of the W.B. Premises Tenancy Act 1956 for setting aside the ejectment decree 
passed against him and also for dismissal of the corresponding ejectment suit on the 
ground that the said ejectment auit had been filed by the landlord before the expiry 
of 3 years from the date of acquisition of his interest in the suit property. Thereafter, 
a considerable time the parties spent litigating over the ambit and scope of Sec- 
tion 17E of the West Bengal Premises Tenancy Act 1956. Ultimately, the trial court 
took the view that as the said period of 3 years had already expired from the date of 
acquisition of plaintiff's mterests in the suit property, no bar as to the maintainability of 
the suit would be there and that being the position, a dato was fixed for taking further 
evidence in the case. Being aggrieved by that order of the trial court,the defeadant moved 
the High Court and obtained a Rule. The plaintiff-landlord also moved a revisional appli- 
cation before the High Court. No Rule was issued on that application but the said 
application of the landlord was heard analogously along with the Rule obtained by 
tenant. : 


WELD: A remand order made on a previous occasion by a Divisien Bench of 
the High Court ina revision case arising out of the instant guit, until set aside by 
the Superior Court,binds not onl» the parties to the suit but also any other Bench of this 
High Court exercisiog co-ordinate jurisdiction and the said remand order is finalin the 
High Court. l : 

A perusal of sub-section (1) of section 17E of the Act would clearly show that 
the following pre-requisites are necessary to attract the jurisdiction of the trial 
court for setting aside decrees passed in ejectment suits. brought by the transferee-land 
lords within 3 years from the date of transfers: (1) The landlord bad acquired his 
interest in the suit premises by a transfer within 3 years before the date of institution 
of the suit; (b) the ejectment suit was On one or more grounds mentioned in clause 
(f) of section 13( 1) as ıt was in the force before the commencement of the West Bengal 
Premises Tenancy (Second Amendment) Act 1969; (c) the decree for recovery of 
possession of the suit premises was p before the commencement of the Second 
Amendment Act of 1969; (d) the tenant contmues in possession; und (e) the ten- 
ant makes an application under section 17E within 60-days from the date of commence- 
ment of the West Bengal Premises Tenancy Amendment Act of 1970. 


It is true that the power of the trial Court to set aside an ejectment decree 
= *Civil Rule no. 109 of 1976 and another analogous revisional applica- 
tion. | 


* 
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. under section 17E of the Act is exercisable even when there was no appeal against an ejec- 
tment decree or appeal against such decree had already been disposed of before the com- 
mencement of the Amendment Act 34 of 1969. But the Statute has not provided that the 
remedy under Section 17E would be an alternative one available ın a case where no 
appeal had been preferred. Section 17E neither expressly nor by necessary intendment 
excludes the jurisdiction of the trial Court to setaside an ejectment decree passed under 
section 13(1) (f) in a suit brought by a transferee-landlord within 3 years from the date 
of the transfer to him merely because an appeal may be pending against the decree, 
Even when an appeal is pending, the trial Court retains its jurisdiction in view of the 
wide amplitude of powers confered upon it by the Statute itself. So far as the instant 
case is concerned, there is no question of morger ot the judgmaat of the trial Court : 
in the judgment of the appellate Court, Firstly the Explanation to Sub-section (1) of 
section 17E confers exclusive jurisdiction on the Trial Court, and Secondly, the tenant’s 
appeal is still pending decision. 

In the present case, notwithstanding the pendency of the appeal, the trial 
Court was not ousted of its powers to proceed with the suit in terms of section 17E in 
the absence of any bar imposed by the Statute itself. 

Sub-section (4) of Section 17E lays down as to what is to be done by the Court 

in the event the tenant deposits the amount ordered by the Court within the time fixed. 
It is provided therein that the court shall allow the application under sub-section (1) 
and set aside,the decree passed in the suit and dismiss the suit. Under sub-section (4) 
no discretion has been left to the Court in the matter of dismissal of the suit. 

Regard being had to the very clear language of Sub-section (4) of Section 17E. 
it is not open to a Court to decline to dismiss a Suit Coming within the mischief of 
Section 17E. Sub-section (4) does not contain any ambiguity nor does it admit of any 
other meaning. The Statute in plain language provides that after the decree for posses - 
sion is set aside the suit shall be dismissed. 


Cases referred to: 


(1) B. Banerjee v. Sm. Anita Pan, 1975 (1) SCC 166 : AIR 1975 SC 
1146 i 

(2) Amal Kumar Chatterjee v. Promode Kumar Banerjee ( 1972) 76 
CWN 743 

(3) Sailendra Nath Ghosal v. Sm. Ena Dutta, AIR 1971 Cal 337 

(4) Damodar Manna v. Sarat Chandra Dhal (1909) 13 CWN 846 

(5) Kumud Nath Roy Chowdhury v. Rai Jatindra Nath Chowdhury 
(1911) 15 CWN 399 

Anil Kumar Sett ae ... for the petitioner 

M. N. Ghose bii i ... for the opposite party 


i The judgmert of the Court was as follows: 


This application arises out of a proceeding under Section 17E of 
the West Bengal Premises Tenancy Act, 1956. The learned Judge, 10th 
Bench, City Civil Court, Calcutta has allowed an application under Section 
17E of the West Bengal Premises Tenancy Act made by tke present peti- 
tioner and has set aside the decree for recovery of possession passed agains 
him in Ejectment Suit No. 209 of 1967 brought by the landlord-opposite 
party. But he has declined to dismiss the said ejectment suit. 
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2. .The petitioner - was a monthly tenant in respect of the suit prem- 
ises at a rent of Rs. 46'75 per month according to the English Calender. 
Previously, one Becharam Das was the owner and the landlord of the 
said premises. On December 2, 1966, Becharam Das sold his interest in 
the suit premises in favour of the opposite party Sambhu Nath Saha. On 
February 4, 1967, Sambhu Nath instituted the aforesaid Ejectment Suit 
No. 209 of 1967 against the present petitioner in the City Civil Court 
at Calcutta for eviction from the suit premises on tbe ground that he 
reasonably required the suit premises fur his own use and occupation 
in terms of Clause (f) of sub-section (1) of Section 13 of the West Bengal 
Premises Tenancy Act, 1956 (as the said provision stood at the relevant 
time). On November 20, 1968, the trial Court decreed the said suit in 
favour of the plaintiff-landlord under Section 13 (1) (f£) of the West Bengal 
Premises Tenancy Act. On January 2, 1969, the present petitioner prefe- 
rred an Appeal from the Original Decree No. 267 of 1969 against the 
said Ejectment Decree. The said appeal is still pending in this Court. 


3. On November 14, 1969, the West Bengal Premises Tenancy 
(2nd Amendment) Act 1969, (Act 34 of 1969), came into force. By the, 
said Amending Act the original clause (f) in sub-section (1) of Section 
13 was deleted and the new clauses (f) and (ff) were substituted in place 
of the said clause. The said West Bengal Premises Tenancy (2nd Amen- 
dment) Act. 1969 also inserted sub-section (3A) in Section 13 of the said 
Act. On March 6, 1970, the West Bengal Premises Tenancy (Amendment 
Act (Act 18 of 1970) came into force. Section 17E was inserted in the 
West Bengal Premises Tenancy Act by the said Amending Act of 
1970. í 


4. On April 7, 1970, the present petitioner filed in‘the trial Court 
an application under Section 17E of the West Bengal Premises Tenancy 
Act for setting aside the decree passed in Ejectment Suit No. 1324 of 
1965 and for dismissal of the said suit on the ground that the plaintif 
(the opposite-party in the present Rule) had brought the said suit before 
the expiry of three years from the date of acquisition of his interest. On 
April 26, 1972, the trial Court had allowed the said application under 
section 17E filed by the present petitioner. The present opposite-party 
obtained the Civil Rule No. 1512 of 1972 against the said order. On 
November 29, 1972, a Division Bench of this Court made the said Rule 
absolute,set aside the order under Section 17E of the West Bengal Premises 
Tenancy Act aad directed the trial Court to dispose the application under 
the said section according to law. Thereafter, on June 14, 1973 the trial 
Court had dismissed the said application under Section 17E on the ground 
that Section 17E had been pronounced by this Court to be ultra vires. The 
trial Court did not record any finding on the merits of the application. 
The defendant-tenant being aggrieved by the said order obtained Civil 
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Rule No. 4142 of 1973, On January 9. 1975, a Division Bench of the 
this Court made the said Rule absolute. According to the Division Bench 
Section 17E had been held by the Supreme Court not to be ultra vires. 
Therefore, they set aside the order of the trial Court and again remanded 
the proceedings for re-hearing on merits, 

5, In the meantime, the present opposite party as respondent in 
Appeal from Original Decree No. 267 of 1969 filed an application for 
acceptance of fresh pleading in the light of the observations made by the 
Supreme Court in (1) 8. Banerjee v. Sm Anita Pan, 1975 (1) SCC 166: 
AIR 1975 SC 1146. On June 24. 1975, myself sitting with S.K, Bhattacha- 
ryya, J. allowed the said application for amendment of the plaint and 
also accepted the additional written statement filed by the defendant. We 
framed two additional issues. The trial Court was directed to proceed to 
try the said issues and thereafter return its findings and reasons therefor. 
It was further directed that the trial Court would first dispose of the pen- 
ding Section 17E application filed by the defendant. Thereafter, the trial 
Court would try the said additional issues, if necessary. 


6. - As already stated, the trial Court has now allowed the applica- 
tion under Section 17E of the West Bengal Premises Tenancy Act and 
has set aside the ejectment decree, dated November 20, 1968. The trial 
Court, however, held that ths three years have already expired from the 
date of acquisition of interest by the plaintiff. ` The plaintiff had also filed 
fresh pleading. Therefore, the plaintiff’s suit cannot be dismissed under 
Section 17E. The trial Court had fixed a date for taking evidence on the 
additional issues framed by this Court in Appeal from Appellate Decree 
No. 267 of 1969. The defendant-tenant has obtained the present Rule 
against the aforesaid order. The plaintiff-landlord has also filed a revisio- 
nal application in this Court, No Rule has been issued on the said appli- 
cation and said application has been heard along with the Civil Rule 
obtained by the tenant. 

7. Mr. Sett, learned Advocate for the tenant-petitioner, has submi- 
tted that the learned Judge of the Court below has clearly failed to exer- 
cise a jurisdiction vested in him by law by not dismissing the suit in terms 
of sub-section (4) of Section 17(E). Sub-section 4 of Section 17E does 
not contemplate rehearing of a suit after setting aside of a decree for 
recovery of possession. 

8. Mr. Ghose, appearing on behalf of the landlord-opposite party 
has made a three-fold submission. In the first place, he submitted that 

‘the Division Bench which disposed of CR 4142 of 1973 was not correct 
in its view regarding the effect of the majority judgment of the Supreme 
Court in (1) B. Banerjee y. Sm. Anita Pan. reported in 1975 (1) SCC 166, 
Mr. Ghose in this connection drew my attention to the following obser- 
vations of Krishna Iyer, J. with whom Beg, J. had agreed: 
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“It was noticed in the course of arguments that a later amending 

Act of 1970 purporting to give relief to tenants against whom decrees 
for eviction had been passed but dispossession had not ensued, 
. bad been put on the statute book. It is surprising that Coun- 
sel in either side did not choose to address us any arguments 
on the basis of these provisions. We therefore do not gointo the 


‘impact of that Act on situations where eviction has been ordered by 
courts.” 


Secondly, Mr. Ghose has submitted that the provisions of sec, 17E are not 
applicable in case an appeal against the ejectment decree in question is 
pending in a superior Court. Section 17E governs cases where an ejcct- 
ment decree under section 13 (1) (f) as the said provision stood prior to 
the enactment of the West Bengal Act 34 of 1969 obtained by a transferee 
landlord within three years of acquisidion of his interest in the premises 
had become final and .where either there had been no appeal against the 
said decree or the appeal in question had been already disposed of. But 
the tenant-defendant was still continuing in possession. According to Mr. 
Ghose, in case an appeal is pending against such a decree obtained by a 
transferee Jandlord the appropriate provision applicable would be sub- 
section (3A) of Section I3. Section 17E was enacted by the amendment 
Act of 1970 to give relief in those cases which were not covered by sub- 
section (3A) of Section 13. Mr. Ghose has further submitted that the 
scheme of the West Bengal Premises Tenancy Act, as amended by the 
Second Amendment Act of 1969 and the Amendment Act of 1970 would 
indicate that sub-section (3A) of section 13 and Section !7E are not sim- 
ultaneously applicable and these provisions apply to different sets of facts 
and circumstances. Mr. Ghose has further submitted that even assuming 
that the section I7E was attracted in the iastant case in no event the suit 
brought by the plaintiff-respondent can be dismissed. The reasons given 
in the majority judgment of the Supreme Court in (1) B. Banerjee v. Sm. 
Anita Pan (supra) would be equally applicable and therefore the learned 
Judge of the Court below has acted in accordance , with law by restoring 
the suit for fresh hearing. l 


9. Iam unable to give any countenance to the first submission of 
Mr. Ghose regarding the correctness or „otherwise of the remand order 
made by the Division Bench in Cr. R. 4142 of 1973. The said order, 
until set aside by a superior Court, not only binds the parties but also 
myself exercising co-ordinate jurisdiction and the said order of remand 
must be considered as final in this court. i may also add that S. P. Mitra, 
C. J. and A. K. Janah, J, in the decision in the case of (2) Amal Kumar 
Chatterjee v. Promode Kumar Banerjee, reported in 76 CWN 743 had 
mainly relied upon the decision in (3) Sailendra Nath Ghosal v. Sm. Ena 


\ 
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Dutta, reported in AIR 1971 Calcutta 331 which was heard analo-- 
gously with the case of B. Banerjee v. Sm. Anita Pan (Supra) Subse- ` 
quently the Supreme Coart in (I) & Banerjee v. Sm. Anita Par and 
Kamal lal Ghosal v. Sm. Ena Dutta overruled the Division Bench decisior 
of this court. Therefore, really the foundation for pronouncing section - 
17E of the Act as ultra vires no longer subsists. For the reasons already 
given, however, } need not pursue the point further. 


10.. I am also unable to accept ‘the submission’ made op 
Behalf of the landlord opposite party that section 17E would be 
inapplicable in case an appeal is pending against- ejectment dec- 
ree obtained by æ transferee landlord who had brought the said suit 
within three years of acquisition of the interest. Sub-section (1) of 
Section 17E ləys down the following pre-requisites-for attracting the 
jurisdiction of the-trial Court to set aside decrees passed ım suits 
brought by transferee-landlords within three years from the date of 
transfer.(1) The landlord had acquired his interest in the suit premises by 
a transfer within three years before the date of institution of the suit, (2) 
the efectnient suit was on one of more grounds mentioned in clause (f) of 
sub-section (1) of section 13 as it was in force before the commencement 
of the West Bengal Premises Tenancy (Second 'Anmendment) Act, 1969, (3) 
the decree for recovery of possession was passed before the commence- l 
ment of the West Bengal Premises (Second Amendment) Act, 1969, (4) 
the tenant continues in possession and (5) the tenant makes an application 
under section 17E within 60 days ‘from the’ date of ‘commencement of the 
‘West Bengal Premises Tenancy Amendment Act of 1970. It is true that the 
power of the trial Court to set aside the decree wader section 178 is exerci- 
sable even when no appeal is pending or appeals against ejectment deerees 
had been already disposed of before the commencement of Act 34 of 1969. 
the statute has not provided that the remedy under section 17E would 
be an alternative one available in a case where no appeal. had been pre- 
ferred. The section 17E neither expressly nor by necessary tntendment 
excludes the jurisdiction of the trial Court “to set aside a decree under. 
section 13(1) (f) passed in a suit brought by a transferee landlord withio 
three years from the date of transfer to him merely because an appeal may 
be pending against the said decree. Even when an appeal is pending, tho 
trial Court retains its jurisdiction in view of the wide amplitude of powers 
conferred upon it by the statute itself. Mr. Ghose did not very seriously 
dispute the general proposition that under certain circumstances the 
Court has jurisdiction to amend: its judgment even when an appeal is 
pending in a superior Court. It is unnecessay to refer to the series of deci- 
sions which recognise the power of the trial Court to entertain applications 
to set aside or review its judgment and decree notwithstanding pendency 
of an appeal. E would therefore contend by referring to the decision in (4) l 
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Damodar Manna v. Sarat Chandra Dhal reported in 13 CWN 846 and also 
to the later decision in (5) Kumud Nath fer Seaway, v. Rai Jatindra 
Nath Chowdhury, 15 CWN 399. 


11. Further in this case there could be no question of merger of 
the judgment of the trial Court in the judgment of the appellate Court 
In the first place, the explanation to sub-section (1) of section 17E 
confers exclusive jurisdiction on the trial Court. Secondly, in the present 
case the appeal presented by the defendant tenant is’ admittedly still 
pending in this Court. i 


i2. In my view, the passages at pages 40, 43, 45 and 46 in Maxwell 
On the Interpretation of Statutes, 12th Edn-relied upon by Mr. Ghose, 
appearing on behalf of the opposite party, do not at all advance his 
client’s case. After all as Maxwell’s Interpretation of Statutes, at page 
29 Ch. 2 points out that where the language is plain and admits of but 
one meaning the task of interpretation can hardly be said to arise. 
*** Where by the use of clear arid unequivocal language capable 
of only one meaning, anything is indicated by the legislature, it 
must be enforced however harsh or absurd or contrury to common sense 
the result may be. ***The interpretation of a statute is not to be collec- 
ted from any notion which may be entertained by the Court as to what 
is just and expedient. Words are not construed contrary their meaning 
as embracing or excluding cases merely because no good reason appears 
why they should not be expressed or excluded. The duty of the Court 
is to expouned the Jaw as it stands and to leave the remedy (if one be 
resolved upon) to others. I have already indicated that section 17E unequi- 
vocally lays down the conditions to be fulfilled for invoking the juris- 
diction of the Court to set aside certain decrees passed in suits brought 
by transferee-landlords within three years from the date of transfer, 
Therefore, Iam unable to. accept the submission of Mr. Ghose that in 
the present case I should apply the dicta in Haydon’s case and limit the 
applicability of section 17E to cases where no appeals are pending against 
the kind of decrees specified in section 17E. The so-called ‘golden rule’ 
is equally of no avail to Mr. Ghose’s client. If I have to accept the subm- 
ission of Mr. Ghose that the power- of the Court to set aside the decree 
under Section 17E is subject to a further qualification that no appeal was 
pending at the date of presentation of the application ander Section 17E it 
would not be a case of merely collecting intention for enacting the statute 
but also engrafting an additional condition for preferring of an applica- 
tion under Section 17E. 

13. Further, the scope of sub-section (3A) of Section 13 and of 
Section 17E does not appear to be pari materia. Krishna Iyer. J. in his 
jadgment in (I) B. Banerjee v. Sm. Anita Pan (supra) in paragraph 27 of 
the report pointed out— 
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“The prohibition clamped down by sub-section (3A), carefully 
read,.is on suits for recovery of possession by transferee landlords on 
any of the grounds mentioned in clause (f) or clause (ff) of sub-section 
(1). Obviously, the suits wih which we are concerned are not for 
recovery on grounds contained in clauses (f) and (ff). They were 
based on the repealed clause (f) of Section 13 of the basic Act. Strictly 
speaking, sub section (3A) brought in by section 4 of the Amending 
Act applies only if (a) the suit is by a transferee-landlord ; (b) it is 
for recovery of possession of premises and (c) the ground for recovery 
ig what is mentioned in clause (f) and clause (f) of sub-section (1). 
Undoubtedly the third condition is not fulfilled and therefore sub-sec- 
tion (3A) is not attracted.” 
Krishna Iyer, J. pointed out that the same did not mean that the suit 
could be proceeded with and decree for recovery passed before enactment 
of the Second Amendment Act, 1969. His lordship pointed out that Sec- ` 
tion 4 of the said Amendment Act had retrospectively introduced amen- 
dments in section 13 of the basic Act set out earlier in his judgment. 
Therefore, since new clauses (f) and (ff) were introduced by the Amending 
Act in Section 13 of the basic Act and since the suits concerned did not 
seek eviction on those grounds they should be dismissed on account of the 
omnibus inhibition on recovery of possession contained in section 13 
itself. 


14. There are certain differences to be noted with regard to the scope 
of secion 17E. In the first place, the power to set aside the decree has been 
conferred exclusively upon the court of first instance. Secondly, sub-section 
(1) of section 17E itself lays down the condition to be fulfilled for obtain- 
ing relief under section 17E. 


Further, the power of the civil court under section 17E seems to be 
more in tune with the power conferred under section 17D in case of decr- 
ees passed on account of default in payment of rent before the commenc- 
ement of the West Bengal Premises Tenancy Amendrhent Act, 1968. It 
may be noted, under section 17D in case the court allows an application 
it has to set aside the decree for recovery of possession and dismiss the 
suit. In the above view, I hold that in the instant case the trial Court 
notwithstanding the pendency of the appeal was not ousted of its powers 
to proceed in terms of section 17E in the absence of any bar imposed by 
the statute itself. l 


15. In my view, the last submission raised on behalf of the landlord 
opposite party cannot be also sustained. Sub-section (4) of section 17E 
clearly lays down what is to be done by the court in the event the tenant 
deposits the amount ordered by the court within the time fixed. It is 
provided that the court shali allow the application under sub-section 
(1) and set aside the decree passed in the suit and dismiss the suit. In 
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the aboye view, the court after allowing an application and setting aside 
the decree for possession cannot stop short of: dismissing the suit. Under 
sub-section (4) no discretion has been left to the court in the matter of 
dismissal of the suit. e 

16 . In my view the decision of the Supreme Court in (1) B. Banerjee 
v. Sm. Anita Pan (supra) does not support the submission of Mr. Ghose 
that in the instant case the trial court has acted lawfully by declining to 
dismiss the suit. In the first place, the wordings of sub-section (3A) of 
section 13 and section 17E are not. identical. -Krishna Iyer, J. in his 
decision referred to the complexity of the interpretation of sub-section (3A) 
in cases ‘where suits were instituted by transferee: landlords before commen- 
cement of the Second Amendment Act, 1969 and already three years had | 
elapsed fromthe date of such institution. His lordship proceeded to in- 
terpret section 13 and give effect to section 4 of the Amending Act in the 
manner set out in paragraph 28 of his judgment. But I have already 
indicated; having regard to the very clear language used in sub-section 
(4) of section 17E that it is not open to a court to decline to dismiss a suit 
coming within the mischief of section 17B. “Sub-section (4) does not 
contain any ambeguity nor does. it admit of any, other meaning. The 
statute in plain language provides that after the decree for possession is 
set ee the suit shall be dismissed. “In the above view this Rule succ- 
eeds. - a TE l 

17. For’ the reasons already ; given I hold that there is no merit in 
the revisional application filed by the landlord-opposite party. 

18. I accordingly make this Rule absolute and set aside the order 
complained of. The Case 18 rémitted to the trial Court for passing a fresh 
order in terms of sub section (4) of section 17E of the West Bengal Premi- 
ses Tenancy Act. The revisional ee filed by Sambhu Nath Saha 
is summarily dismissed, 

There will be no order as to costs." 


Let a copy of this order b2 communicated to the. court below 


a 
P. R. 


i es 


` 
7 r orem ommend 


. [CIVIL APPELLATE JURISDICT IONI 
Before Mr. Jiske Murari Mohan Dutt and Mr: Justice Ram krishna 


` Sharma. 
. . Decision: ree 24, 1976 
Sm. Samitra Devi Agarwalla eae Vs ee ax ... Appellant. 
ve 
Sni. Sulekha Kanda & Ors.. a an ,..Respondents* — 


Civil P. C., Order 23,Rule 3— ‘Lawful arona Whether agreement 
*F, M. A. T. No. 3126 of 1975. i 
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that are voidable being procured by fraud, coercion or- undue e can 
be regarded as “lawfal-—Whether Court in an application under Order 23, 
Rule 3 has jurisdiction to entertain a plea that the agreement was voidable 
by reason of fraud, coercion etc. 

The plaintiff instituted a suit in the City Civil Court for specific performance of a 
contract of lease Subsequently, the plaintiff made an application under-Order 23, Rule 
3 alleging that the dispnte between the parties had been settled and praying that the agr- 
eement-be recorded and a decree 1n terms there of be passed The defendants opposed the 
application and pleaded that the letter containing the terms of the agreement ` had been | 
signed by the defendant No. 1 under duress and without the knowledge of its contents 
and the agreement was therefore unenforceable. The trial court dismissed the appli- 
cation. The plaintiff appealed. In the High Court, the appellant contended that' 
while dealing with an application under Order 23, Rule 3 the Court bad no jurisdiction 
to ambark on an enquiry as to whether the agreement was vitiated by fraud, coercion or 
undue ‘influence and that the terms “awful agreement’’ as used in the said Rule 
excluded only agreements that were void and not those that were merely voidable by 
reason of fraud, undue influence etc. .. 

HELD : Though an agreement procured by fraud, coercion or undue influence 
is voidable and not void nevertheless where an. application under Order 23, Rule 3 is 
resisted by’a plea of undue influence, fraud or coercion, it is the duty of the Court. to 
satisfy itself that the consent of the party to the agreement wa3 not so procured and . the 
Court should refuse to record the agreement if itis satisfied that the agreement was 
vitiated by-fraud, undue influence etc. To drive a party raising such plea toa reparate 
suit foz a declaration that the contract was ‘vitiated by. fraud etc would be against 
justice, equity and good conscience. (2) The agreement in question was vitiated inter 
alia by duress and as such the trial Court acted correctly in refusing to record it. 
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The ‘judgment of the Court was as follows - 

Dutt J.: : : This- appeal is at the: instance: of the plaintiff and it is 
directed’ against the order dated ` October 1, 1975 of the learned Judge, 
8th Bench, “City Civil Court, Calcutta, dismissing the Plaintiffi’s application 
for recording-a Compromise in aa ei ne suit under Order 23, rule 
3-of the Code of Civil” Procedure: ` 

2. The suit was instituted by the plaintiff for. Specific Performance of a 
Contract of lease dated November 2, 1973, for Khas possession of the suit 
premises and fora permanent injunction restraining the defendants from 
letting out the suit premises to any person other than the plaintiff. The 
suit premises 18 the first. floor of Premises no. 310, Rabindra Sarani, 
Calcutta. It is not disputed that the defendant no. 1; Sm. Sulekha Kundu 
is the owner of the said premises. The.defendant no. 2, Kestodas Kundu 
is the husband’s elder brother of- Sulekha Kundu. The Plaintiff’s case is 
that on November 2, 1973, she entered.into a contract of lease ot the suit 
premises with the defendant on certain terms and conditions. Pursu- 
ant to’ the said -agreement, the plaiotiff advanced. to the defendant 
no. 2 as the, agent of the defendant no. 1, a.total sum ‘of Rs. 16,000/- 
On diverse dates between. November.7, ‘1973 and February 19, 1974 
out of the sum .of Rs. -20,000/-agreed to be paid by the plaintiff under 
the contract, so as to enable the defendants’ to complete the renova- 
„tion of the suit premises. It is alleged that the defendants failed and neglec- 
ted to deliver possession of the suit Premises to the plaintiff even though 
the plaintiff offered to pay, the balance-sum of Rs. 4,000/- On the aforesaid 
allegations, the plaintiff has claimed*a decree for specific perfomance of 


the contract.of lease a letting out the suit pm. to her at a monthly 
' renfal of Rs. 400/- 


3.. The plaintiff the filed an Aoi ins for kapoi injunction under 
© Order 39, rules. 1 and 2 of the Code of Civil Procedure praying for restrain- 
ing! the defendants from letting. out or parting with the possession of the suit 
premises to.any person other than the plaintiff till the disposal of the suit. 
Before the application for temporary injunction was disposed of, on Janu- 
ary 14, ‘1975, the plaintiff filed the application under Order 23, rule 3 inter 
alia alleging therein that on October 13, 1974, due to the intervention of 
common friends the parties settied the disputes between them in the pre- 
sence of their respective lawyers. The terms of. settlement were recorded 
_in writing in the form of a letter’ addiesséd by the defendant no. 1 Sulekha 
Kundu to the plaintiff.” The original and duplicate letters bearing the sig- 
natures of the defendant were detained by. Shri Sunil Krishna Dutta, Ad- 
voacte, representing the defendants in the matter. It is alleged that a true 
copy of the said letter was handed over to ‘the plaintiff through her hus- 
band Krishna Kumar Agarwal (hereafter referred to as Agarwal). A` 
copy of the said letter incorporating the terms of settlement agreed to by 
the parties has been annexed to the ‘application. ‘It is alleged that the 


~ 
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defendants deliberately and with an ulterior motive have backed out from 
the said terms and are not willing to perform their part’of the agreement, 
though the plaintiff at all material times was and is still ready and willing 
to abide by the same. Accordingly, it has been prayed by the- plaintiff 
that the terms and conditions referred to in the letter dated October 13, 
1974 should be recorded and the suit should be decreed on the said terms. 


4. . The defendant no. 1 Sulekha Kundu and the defendnnt no. 2 

Kestodas Kundu both opposed the said application under Order 23, rule 
3 by petitions of objection. They have denied the allegations made by 
the plaintiff in the said application. It has been averred by Sulekha 
Kundu that she was made to sign the said letter under duress and threat 
without the knowledge of the contents thereof and without any indepen- 
dant legal advice. It is contended that the said purported agreement is 
void and not legally enforceable. Further, it is contended that the terms 
of the said alleged agreement are not lawful. It is also her case that 
Sunil Krishna Dutta, Advocate was never engaged by her and she had 
no occasion to give any instruction to him. The said Sunil Krishna 
Dutta was acting on behalf of and represented the defendant no. 2 
Kestodas Kundu. She has enumerated the circumstances under which 
she was compelled to sign the said letter in duplicate containing the terms 
and conditions of the purported settlement. 


5. The learned judge after considering the evidence and the facts 
and circumstances of the case has held that the said agreement isin the 
nature of an executory contract and not a concluded one and, as such. 
does not come within the purview of Order 23, rule 3: that the consider- 
ation for the agreement was unlawful and opposed to public policy and, 
consequently, the agreement was hit by section 23 of the Contract Act 
and that, the agreement was not read over and explained to Sulekha 
Kundu before she put her signature thereon. It has been held by him that 
the plaintiff has failed to satisfy the Court that the suit has been wholly 
or partly adjusted by a lawful agreement or compromise. Upon the 
aforesaid findings, he has dismissed the application under Order 23, rule 
3. Hence, this appeal. 


6. The first question that arises is whether the documents, Exts. 1 
and 1 (a) embodying the purported terms of settlement have been exe- 
cuted by the defendant no. 2 Sulekha Kundu under threat and coercion. 
It has, however, been strenuously urged by Mr. B,C. Dutt, learnad Advo- 
cate appearing on behalf theof plaintiff appellant that an enquiry as to whe- 
ther an agreement in adjustment of the suit is vitiated by fraud, undue 
influence or coercion does not come within the purview of the provision 
of Order 23, rule 3. In order to consider this contention, we may refer 
to the provision of Order 23, rule 3 which provides as follows : 


“Where it is proved’ to the satisfaction of the Court that a suit 
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S has been adjusted wholly or in part by any lawfull agreement or com- 
| i promise, or where the defendant satisfies the plaintiff in respect of the 
| whole or any part of the subject-matter of the suit, the Court shall 
order such agreement, compromise or satisfaction to be recorded, 
and shall pass a decree in accordance therewijh so far as it relates to 
the suit. a - 


Mr. Dutt has placed oe us a s of decisions of different High- 
Courts-in support of his contention. The first of such decisions on which 
reliance has been placed by him isa Bench Decision of the Allahabad 
High Court consisting of Sulaiman and Kendall JJ. in (1) Quadri Jahan 
Begam v. Fazal Ahmad ILR 50 Allahabad 748. In that case, it has been 
observed , as follows ? 


‘In our opinion thé word “ Iawful’” in Order XXIII, rule 3, does 
not merely mean ‘binding ‘or enforceable. A contract which is brou- 
ght about either by undue iufluence, misrepresentation or fraud is, 
under. sections 19 and 19A of the Indian Contract Act, merely void- 
‘able'and not absolutely illegal or unlawful. Saetion 23 of the Act indi- 
-cates-when the consideration or object of an agreement is unlawful. 
These are cases where it is forbidden by law or is of such a nature that, 
if permitted, it would defeat the provisions of any law, or is fraudul- 
| ent, ‘or involves or implies i injury to any person or property or where the 
court régards it as immoral or opposed to public policy. We think that 
the word “Iawful” in Order XXIII, rule 3, refers to agreements which 
in ‘their very terms or nature are not “unlawful”, and)may therefore 
include agreements which are voidable at the option of one of the 
‘parties thereto because they have been brought about by undue influ- 
ence, coercion or fraud.” 
It has been further observed that it is possible to take the view that, ind- 
ependently of Order XXII, rule 3, the Court has inherent jurisdiction 
under section 151 of the Code to refuse ‘to record a compromise which 
has been brought about by undue influence. 


7. The above principles of law as laid down by Sulaiman and 
Kendall JJ. in the case referred to above has been accepted by Kania J. 
(as he then was) in (2) Western Electric Co. Ltd. v. Kailas Chand AIR 
1940: Bombay 60 with certain reservations, namely, that the term “lawful 
agreement” as used under Order XXIII, rule 3, excludes not only unlaw- 
ful agreements, that is, the object or onddo for which is unlawful 
as defined in the Contract Act, but all agreements which on the face of 
them are void and therefore will not be enforced by the Court. These 
principles have been followed by the Allahabad High Court in (3) Hussain 
Yar Beg v Radha'Kishan ILR 57 Allahabad 426 (4) Laraiti v. Ch. Shiam 
Sunder Lal AYR. 1932 Allahabad 478 and, (5) Ram Asrey v. Rameshwar 


` 
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Prasad AIR, 1961 Allahabad 529, by the Madras High Court in (6) Kup- 
puswańi ‘Reddi v. Pavanambal AIR 1950 Madras 728, by the Kerala High 


Court i in (7) Krishnan ‘Nair v. Rayarappan Nair AIR 1959 Kerala 130 and * | 


by the’ Rajasthan’ High Court in (8) Putto Lal v. Stumershighji AIR, 1963 
‘Rajasthan 63. So far as the Calcutta ‘High Court Is concerned, ‘Sinha J: 
(as he then was) agreed with the ‘statement of law as made by Kania J. 
in the case of Western Electric Co. Ltd. referred to above (See (9) Harbans . 
Singh Chauhan v. Bawa Singh Chauhan AIR 1952 Cal. 73). There is no 
other decision `of this Court on the point ; which is being considered., l 


8.: The Bombay High Court: ‘has, ‘however, in a later decision taken 
a contrary view.: In (10) Misrilal Jalamchand~y. Sobhachand AIR 1956 ; 
Bombay 569,Shah J. (as he then was) has-expressed the view that when the 
Court is required to satisfy itself.as to the existence of an - agreement 
and is further: required to. satisfy itself - that there is a lawful: agreement 
adjusting the suit the Court must on an application to record compromise 
consider, expecially where plea of undue influence 18 raised, ‘whether: the 
agreement is not vitiated on any such ground as illegality, fraud, misre- 
presentation etc.. His Lordship , overruled the -contention that the trial 
Judge. while recording a compromise should not have recorded any finding 
on the question whether or not there, was any undue pressure or- undue. influ- 
ence as set up by a party in his application. fn this connection;we may refer 
decision of- the Privy Council in (11) Seth Kevaldas v. Sakerlal, 28 CWN - 
* 930. In this cease, their Lordships of the Privy Council concurred with 
the views and accepted the finding, of the -High Court that the adjust- 
ment not being -a real adjustment afier. an examination of: accounts or 
ascertainment of facts, was not a bona- fide adjustment within. the meaning | ` 
of Order 23, rule 2 This decision gives an indication that the Court bas 
to consider whether there was a real and bonafide adjustment. which may 
involve an enquiry into the allegation- -of fraud, ‘undue influence or coer- 
cion. E! i ; 


9. It a clear from one 23, rule 3-that before the Court eeueidés 
whether or not an agreement 1s lawful, it must be satisfied that there: has 
been an agreement between the parties. An agreement is brought into 
existence where one party makes an offer and another accepts the. ` 
same. It is the consensus of minds of two persons in regard to certain 
‚matter. -Of these two persons if one has" not agreed to the term proposed 
by the other, there is no agreement ‘between them. When the consent of 
one to the terms is obtained by the other by- some illegal means, namely, 
by fraud, coercion or undue influence, It.18 difficult to. hold-that the 
person whose consent has been so obtained has agreed to the term. In 
two decisions i in (12) Mst Shujarat v. Mohammad Raza AIR 1959 Allaha- 
bad 450 and (13) Laraiti Devi v. Sia Ram - -AIR 3957. Allahabad 829, the. 
Allahabad High Court has laid down that: the - -Court should be satisfied _ 


i 
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that the agreement pleaded by any party has m fact been reached. At the 
same time it has also been laid down that it is not open to a party to avoid 
tbe compromise admittedly entered into by it, in proceeding under Order 
23, rule, 3 by alleging fraud and that, if the compromise. was in fact 
arrived at, the additional question whether it was voidable at the instance 

of one of the parties on grounds similar to fraud or misrepresentation is fore- 
ign ig the proceedings under Order 23, rule 3 and cannot be considered 
in thoge proceeding. ‘Ihis not easy. to follow how a Court can come to 
a finding that the agreement has been reached between the parties with- 
out considering the allegation of fraud, coercion or undue influence made 
by one of them. Is it that’ the satisfaction of the Court is confined only 
to the proof of the signatures of the parties on the document containing 
the terms ? Even inspite of the fact that the signature of a party or his 
consent to the agreement has been obtained by the other party by some 
illegal. means, namely, by fraud, undue influence or coercion, would the 
Court be able to hold that there is‘an agreement ? With respect, we are 
unable to-understand the principle of law laid .down in those two decisions., 
It -has been already observed that if the consent of one party is obtained 
by fraud, undue influence or coercion, it cannot be said that he has agreed 
to the term to which ‘his consent has been so obtained and consequently | 
the Court has to come to the finding that there is no agreement. If it is 
required under Order 23, rule: 3 that the Court has to be satisfied as to 
whether an agreement hasin fact been reached as held by the Allahabad 
High Court in the above two decisions, we are of the opinion that an 
enquiry zby the: Court for such satisfaction will include also an enquiry into 
the allegation of a'party that his consent to the -terms of the agreement 
has been procured by fraud, undue influence or coercion. It is true that 
fraud;undue influence or coercion makes a contract a voidable one and not 
void. But as soon-as a party complains- about the practice upon him 
of fraud, undue influence òr- coercion by another party, he avoids the 
contract.". If ihe party complains ‘to Court that his signature to a docu- 
ment containing the terms has been obtained by the other party at the 
point of a revolver, would the Court refuse to make an enquiry into the 
same on the ground that the agreement is only voidable and not void ? 
With due respect, wé are unable to subscribe to such a bold proposition 
and; in our opinion, to consider whether or not an agreement has been 
reached between the parties the’court will of necessity ‘embark upon an 
enquiry as to the allegation of a party that his consent to the agreement 
or his signature on the document containing thé terms, has been obtained 
by fraud, undue influence or coercion. Tt is true that the party compl- 
ainipg has-his remedy by way of. suit. He can obtain a declaration that 
the contract is -vitiated by fraud, undue influence or coercion and, as such, 


is-not binding upon him. In our opinion, to drive such a party to a 


-r 
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Separate suit will be against justice, equity and. good conscience., 

10. We have already referred to the Privy. Council decision i in, Seth 
Kevaldas’s case which also lends support to the view that such an invest- 
igation should be made. In these circumstances, we hold that the term 
“Iawful agreement” does’ not-iaclude within it an agreement which is vitia- 
ted by fraud, undue influence or coercion. In other words, it excludes 
snch an agreement and also an agreement which on the face of it is void. 

ii.’ Even if it is assumed that such an enquiry into the allegations 
of fraud, undue influence and coercion is not permissible under Order 
23, rule 3, the Court has undoubtedly the inherent power to investigate. 
such allegations undersection 151 of the Code of Civil Procedure. In 
Our opinion, it is a fit case where such power should be exercised in view 
of the facts found hereafter. 


12. Now we may consider sihietiier ihe dindant were, compelled 
to sign the documents, Exts. land 1 (a) under, threat and coercion as 
alleged. In the application under Order 23, rule 3, the plaintiff has not 
disclosed the circumstances under, which the defendants put their- signat- 
ures in’ ‘the letters, Exts. 1 ‘and 1 (a), containing the terms and conditions. 
The circumstances have been stated by the defendant no. 1 Sulekha 
Kundu in her petition of objection and the same also transpire from. the. 
evidence of withesses examined on behalf of the plaintiff. 


13. On September 14, 1974, ‘the. husband of the plaintiff filed'a pet- 
ition of complaint before the , Additional Chief Metropolitan Magistrate, 
Calcutta against the defendant no. 2 Kestodas kundu on a charge under 
section 420/406 I. P. C. The learned Magistrate. directed the O. C., ‘Shyam- 
pukur P. De to take cognizance .and..to investigate. As directed.. the 
Shyampukur P. S. started a case, being Case. .No. - 363: dated 12.10.1974 ' 
under section 420/406 I.-P. C.. A warrant of arrest was also issued against : 
the defendant no. 2,,and the police started looking for him for his arrest. 
Somehow or otber the defendant No. 2.came to` know’that he: was being 
wanted by the police, and on the material date, i, e, on, October. 13, 
1974, he was found i in the Shyampukur P. S, at about .2-30 PM. There is 
some dispute as to whether he was brought to the Police Station under 
arrest. While according to the defendants he was arrested, it was den- 
ied by the plaintiff's husband in his evidence. P. W. 6 Bimel Chandra Bis- 
was, the Sub-Inspector of Police is silent on the-point. We do not however. 
think that the dispute centered round on the point has any bearing 
on the issue with which we, are. concerned.. We may proceed > on-, the. 
assumption that the defendant no, 2 called at the Police Station 
of his own as he; was being looked for and wanted by the police. 
But curiously enough the plaintiff’s husband Agarwal, his lawyer in the 
criminal case, Mr- J. N. Banerjee, Advoate, one Mr. Lodge, a private, 
detective engaged by the plaintiffs husband and another person came to the 
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police’ Station. ‘Shortly afterwards P. W. 1 Mr. Sunil Krishna Dutta, Adv- 
ocate, the fawyer’ of the defendant no. 2 was sent for. P. W .1 has been’ 
exatniifed by the-Plaintiff, for it has been alleged’ that the original letter 
did ‘its duplicate copy, Exts. 1 and 1 (a) containing the terms and condi- 
tions of the alleged agreement were ‘detained’ by ‘him, 


14. At the very outset of his evidence P.W. 1, Sunil Krishna Dutta 
says, that the documents,Exts.1 and 1 (a) were entrusted to him by Agarwal 
and. Kestodas Kundu with the instructions. that in case the conditions of 
the ‘agreement were fulfilled, he was to hand over a copy ‘thereof to each 
of the parties, but if the agreement fel through he was to destroy 
the documents in the presence of both the parties. Further, 
his evidence is that on October 13, 1974 which was a holiday, while 
he was taking his meal, a gentleman came to his residence and infor- 
med him that the defendant no. 2 who had been arrested by the 
police and détained in the Shyampukur P.S. wanted his presence. 
On going to the Police Station he found that the said persons including the 
Plaintiff’s husband, his lawyer,P. W, 2. J.N. Banerjee and Lodge, the pri- 
vate detective -were present. He learnt that a talk of settlement was going 
on. He was informed by the police officer that the defendant no. 2 had not 
officially booked by him, that as it was a holiday the Metropolitan Magi- 
strate woud’ be available only up -to 3 P. M. and that if the parties would 
not settle up’ the matter by that’ time he would place the defendant no. 2 in 
the lock ‘ip a there was no time to produce him before the Magistrate, 
The Policé Officer'also told P.W. 1. that he could immediately produce the 
defendent no. 2 before the Magistrate, but in case of further delay it would 
not be possible and that-if there was-no settlement he would be put in the 
lock up: It is the evidence of P. W. I that he found ‘the defendant no. 2 io 
a mentally disturbed condition and he advisea him to settle the matter in 
order to avoid police custody. So the defendant no. 2 signed the agreement 
(Ext. 1), but it is the positive evidence of P. W. I that the terms: incorpor- 
ated in Fxt. 1 are not the terms actually agreed upon ; the difference’ was 
as to the payment of money. It is clear from his ‘evidence that the defen- - 
dant no. 2 did not agred to Clause (7) of- the terms of settlement. He did’ 
not see 'Sulektia Kundu nor did he act on her behalf. 


| 15 After the documents, Exts. 1 and 1 (a) were signed by the defe- 
ndant no. 2 the same were ‘taken to the residence of Sulekha kundu for 
her signatures. It is the evidence of P. W. 1 that Agarwal and Lodge got 
the documebts ‘signed by Sulekha Kundu. Ít h has, however, been alleged by | 
Agarwal in his evidence that he, Satyendra Nath Kundu, the hysband, of 
the defendant no. 1, Lodge and the defendant no: 2 took the documents 
to the house of Sulekha Kundu. While there is some dispute as to 
the preséncé of the husband of the defendant no. 1 in the Police Station, 
there is no dispute that the defendant no. 2 was not released until Agarwal 
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and Lodge c came. back to the police station from the house of Sulekha kun- 
du with the documents bearing her signatures., It. appears that ‘Agarwal had 
taken with ‘him to the residence of Sulekha- Kundu one Amal Kumar Pal, 

J. P. who attested her signatures on the documents. It has been alleged: by 
Agarwal that Amal Kumar Pal Tead over and, explained the agreement 
to Sulekha Kuudu who, after consulting her husband, signed the same. 
Sulekha kundu has, however, denied that the document was read over and © 
explained to her by Amal Pal. She has also denied the presence of her hus-` 
band at the Police Station or that she signed the documents after consul- 
tation with her husband. It is her evidence that when she came to know of 
the arrest of the defendant no. 2 she was very much worried. She says 
that it was represented to her by Agarwal, Lodge and Amal Pal that if she 
put her signatures on the documents, her husband’s elder brother, that is, 

the -defendant no. 2, would be released. As’ She was very much eager to 
have the defendant no. 2 released, she put her signatures without know- 
ing the contents thereof. 


16. “The plaintiff has also examined her lawyer in the said Criminal 
Case” Mr. J. N. Banerjee, Advocate (P. W.2). He was also present in the 
police station. Both Agarwal and P.W.2 J. N. Banerjee alleged in their 
evidence that the’ terms, were .settled in the morning of October 13, 1974 
at the residence of the latter between ‘Agarwal and the defendant no. 2. 
and that, in the police station the defendant no.. 2 after consultation 
with his lawyer Sunil © Krishna Dutta, signed the documents. The 
plaintiff , has also examined P.W. 3 Show Lal Shah, to.prove that the 
settlement was arrived at In. the house., of J. N... Banerjee. It is 
their evidence that the defendant no. 2 agreed to clause (7) of the terms 
and to return the sum of Rs. 16. 000/- within a day ortwo. They denied 
that there was any talk for payment of a further sum of Rs. 20,000/- by 
the plaintiff to the defendants. 

17. {t is clear from, the evidence of the witnesses examined in the, 
case ‘that the documents, Exts. Í and 1 (a) were typed and the same were 
signed by the defendant no. 2 and the defendant no. ‘1 during the few — 
hours the former was in the police custody, and so long as the same were 
not signed by the defendant no. i, the defendant no. 2 was not -released. 
According to P. W. 1 Sunil Krishna Dutta, the defendant no. 2 did not 
agree toall the terms and he signed the same as advised by him in 
order to avoid detention in the police lock-up. The evidence of Sulekha 
Kundu has ‘already been noticed'and according to her she executed 
the documents without any knowledge of the contents thereof and 
without any legal advice, ‘solely for the purpose of getting thè 
defendant no. 2 released. 

18.' The learned Judge has observed that P.W. 1 Sunil Krishna 
Dutta 1 is the only disinterested and independent witness and there is no. 


| 
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reason to disbelieve ~ him. After considering the evidence of the 
witnesses, we are of the view | that the learned. Judge is perfectly justified 
in making that observation. It transpires from the evidence of P.W. 2 
J:N: Banerjee, the plaintiff’s Advocate in the Criminal case against the 
defendant no. 2, that he was in the police service and he retired in 1972 
as an Inspector of Police. His house is opposite to the Shyampukur P.S. 
and it appears from PW 6, the Sub-Inspector of Police, that they were 
known to each other for the last ‘three or four years. Mr. Banerjee is 
a chance witneas for his evidence is that at about 2-30 PM he went to the 
police station in connection with some other case. But he does not rem- 
ember in connection with which matter he had been to the police station. 
Agarwal also came to the police station in search of his lawyer PW 2, J. 
N. Banerjee. Besides PW 2 and Agarwal, Lodge and another person had 
been to the police station for dnd on behalf of the plaintiff and her hus- 
band. It has been already noticed that Lodge who is a private detective 
was engaged by Agarwal to assist J.N. Banerjee. It seems tous that the 
visit of these persons to the police station soon after the arrival of the 
defendant no. 2 there, was not at all accidental but pre-arranged. We 
believe the evidence of PW 1 that the defendant no. 2 had to sign the 
documents under the threat of his being placed in the lock-up. We also 
believe the evidence of Sulekha Kundu that ‘the documents were not read 
over and explained to her and that she was compelled to sign the docu- 
ments on the representation made to her by Agarwal and Amal Pal that 
if she put her signatures on the documents, the defendant no. 2 would 
be released. It follows, thsrefore, that solely for the purpose of getting 
, the defendant no. 2 released from ‘police custody, she had to sign the 
documents without any legal advice and without understanding the 
contents thereof. It'is significant to notethat Amal Pal has not 
been examined, The: documents do not bear any endorsement by him 
that he read over and explained the same to her, We are unable to accept 
the plaintiff’s case that the terms were agreed to and settled by and bet- 
ween Agarwal and the defendant no, 2 at the residence of J.N. Banerjee, 
Even assuming that the defendant no. 2 had agreed to the terms and 
signed the purported’ agreement out of his own free will, the same will 
not, in the least, bind Sulekha Kundu. In view of that difficulty, Agarwal 
has come with an untrue story that PW 1, Sunil Krishna Dutta was 
also acting on behalf of Sulekha Kundu. It ree been already stated that 
PW 1 has denied that he acted on her behalf and we have no reason not 
to accept that statement. In our opinion, Agarwa) brought about the 
existence of the documents, Exts. 1 and 1 (a) by tbreat and coercion 
on the defendant no. 2 and Sulekha Kundu. Much. has been said about 
the presence of her husband ın the police station and also at her residence 
at the-time she signed the documents. In her petition of objection 
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there is sucha statement, but during her cross-examination, she wag 
‘not cofronted .with` the same.’ She did hot, therefore, get’ an, opportunity 
to explain why such a statement ‘was madé by her in the petition of obje- 
‘ction. . But even‘assuming'that- her bhusband’was present at ‘both places, 

in our opinion, that is quite irrelevant, for she did not sign the documents 
out of -her own free Will but as found above, she was compelied, to 
sign the same. We are unable to believe Agarwal that ‘she executed the 
documents after consultation with: her husband. Moreover, ‘there is, ng 
evidence that there was any negotiation between the Plaintiff or, “her 
husband the ‘défendant no. 1 Sulekha Kundu. In any event, the circum; 
stances’ under which she had to execute the documents lead to the only 
inference that she was made to sign against her will. 


19. It 18 not only that Sulekha ‘Kundu had : to. sign the erdemeit 
under _compulsion of circumstances in which. she was put, but she bad 
no independent legal advice. It. is, however, said on behalf. of the plai- 
ntiff that it is not an inflexible rule of law that whenever a pagdanashin 
lady executes ‘a document it will be branded with illegality. and invalidity 
if she had no independent legal advice. Ip support ofthis contention, 
Mr. Dutt has placed ‘strong reliance on the. observation of the Privy. Cou- 
neil “that ‘the lady knew perfectly well, what she was-doing, and that in: 
every sense the dct was her own act” (14) -Mahemod Buksh. Khan x,, Hosse-. 

ink “Bibi LR 15. 1 A $1), This observation was made by the Privy Council. 
in the facts and circumstances of the case before it for before making the: 
observation it was made clear by, their Lordships that they. did not desire to 
say a word which could interfere with the settled principles on which the 
Court acts in considering the deeds of pardanashin ladies or , could..tegd 
to lesson the protection which it is the duty of the Court to throw -around 
those who are unable to protect themselves. Even the said observation 
quoted above does not ‘help the contention of Mr. Dutt., Itig in evidence: 
that she did ‘not know the’ contents, of the documents, ’ Exts,, land L (a); 
for nobody explained the same to her. It cannot, therefore, “þe, said. thai 

"in every ‘sense the act was her Qwn act,” » In, (15) Hem, Chandra Roy. 
Choudhury Vv. Suradhani Debya, AIR 1940 "PC 134, an, old, pardanashin’ 
lady having couisjderable capacity for business executed a mortgage deed 
which Was read over to her, though it, was not explained. She understood : 
its effect except that she did f ot understand’ that she was making herself.; 
personally liable to repay. ‘the money “borrowed. It was held by the. Privy , 
Council that if for want of explanation the lady did not understand an. 
important feature of the transaction, | it could not be held that her mind 
and free consent’ went with her ‘act’ in executing the deed and therefore , 
the thoftgage did not bind her at’ ‘all: This decision fully supports the | 
view we ‘Have taken on the facts of the present ‘case. The law has been 
clearly . laid down by Torg Shaw in (16) Kali Baksh Singh y. Ram Gopal. 
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Singh LR 41.J.A, 23: His Lordship observd as follows ; 


“In their Lordships’ opinion there is no rule of law of the abso- 
| litte kind here indicated. The possession of indépendent ‘advice, or the 
absence of it; is a fact to be taken into consideration and well weighed 
~..0n a review of the whole circumstances relevant to the issue of whether 
the grantor thoroughly comprehended, and deliberately and her own 
“free will carried out, the transaction. ‘If she did, the issue is solved 
‘| and the.transaction is upheld ; but if upon a review of the facts—which 
_ include the nature of the thing done and'the training and habit of 
mind of the grantor, as well as the proximate circumstances affecting 
the execution if the conclusion is reached that the obtaining of indepen- 
‘dent advice would not really have mace any difference in the result, 
then the deed ‘ought to stand.” 
A similar view has been expressed in a later decision of the Privy Council 
in (17) Farid-Un-Nisa v. Muktar Ahmad LR 52 IA 342. In the case be- 
fore us, Sulekha Kundu was not éxplained the terms of the agreement and 
she was not aware of the same. In our opinion, on a review of the facts, 
the execution of the agreement which includes terms not free from doubt, 
and:in any event, an agreement to lease the duration of which is not easily 
comprehensible, required legal advice even for a man of business, far less 
g oo pardanashin woman. 


-20. In considering whether there was really an agreement between 
the ime in adjustment of the suit, we may once more refer to the 
evidence of PW 1, ‘Sunil Krishna Dutta that the documents, Exts. I and 1. 
(a). were entrusted “to him by ‘Agarwal and the defendant no. 2 with the 
instruction that in case the conditions of the agreement were fulfilled, he 
was to hand over a copy thereof to each of the parties, but if the agreement 
failed through, ‘he was to destroy the documents in the presenee of both the 
partis. ‘He has also said that the defendant no. 2 did not agree to clause 
(7 of the terms. If ‘follows from his evidence that there was no concluded 
agreement betWwčen the parties. His evidence ‘finds support from certain 
facis which will be stated presently. _ On October 13, 1974, that is the 
daté-which Exts. 1 and 1(a)’ were executed, ‘an application for , injunction 
filed by the plaintiff was pending. Even after the alleged agreement or 
compromise bétween the parties, the plaintiff ‘did not bring to the notice 
of the Court the alleged agreement or compromise ; on the contrary the 
plaintiff prayed for adjournment of ine bearing of the application for in- 
junction on more than one occasion. ~ The hearing of the application was 
fixed on September 26, 1974, but on that date, on the prayer made on 
behalf of the plaintif ät’ was adjourned to November 27, 1974. Before 
that „date, i.e. on November 21, 1974, -œn the plaintiff’s application 
the hearing wás adjourned to December’ 11, 1974. On that date the 

plaintiff filed her affidavit-in-reply. The hearing was further adjourned 


~ 
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to January 9, 1974 and thereafter to January 14, 1975 both at'the instance 
of the plaintiff. On the last mentioned. date the application under Order 
23, rule 3, was filed by the plaintiff. It it strange that the plaintiff did 
not at the earliest opportunity file the application under Ord:r 23, rale 
3 when according to her the suit was adjusted by compromise. Nor 
„did she disclose the alleged compromise in any of . her adjournment appli- 
cations or in her affidavit-in-reply. No explanation is forthcoming from the 
plaintiff. One of the terms of the compromise is that contained in clause (9) — 
which provides for the withdrawal by the plaintiff’s husband of the crimi- 

‘ nal case against the defendant no. 2 under section 420/406 IPC before the 

Additional Metropolitan Magistrate, Calcuttta. After the alleged com- 

promise was arrived at, it was only natural that an application for the 

withdrawal of the criminal case in terms of clause (9) should have been 

made before the learned Magistrate, but no such application has yet been: 
made and the criminal case is still pending. PW 2J. N. Banerjee in his 

evidence says thatas the agreement has not been acted upon, he did 

not file any application in terms of clause (9). Such an explanation is 

difficult to accept. The fact that the plaintiff kept the alleged agreement or 

compromise away from the notice of the Court and the further fact that 
the plaintiff did not act upon it, lead to the only concluston that there: 

was no final settlement between the parties as stated by PW 1. It is not, 
understandable why after the agreement was executed by both parties, the 

same would be kept in the custody of the lawyer of the defendant no. 2. 

There 13 also no explanation for the same. In her application under , 

Order 23,rule 3,it has been alleged by the plaintiff that Exts.1 and 1(a)were. 
‘detained’ by P. W. 1 which implies a suggestion that by keeping the said 

documents with him P. W. 1 acted illegally against the will and interest of, 
the plaintiff and-her husband. But no such allegatiou was made in the 

evidence of the plaintiff’s husband nor was any suggestion made to P. W- 

l in that regard. We fully believe the evidence of P. W. 1 that the docum- 

ents, Exts. 1 and 1 (a) were kept with him as there was no concluded con- 

tract between the parties. Tnerefore, as there was no agreement between 

the parties, the question of adjustment of the suit in whole or in part, 
does not arise. 

21. It has been held by the learned Judge that the iprecnieni is bit, 
by section 23 of the Contract Act as one of the terms is opposed to public » 
policy. In our opinion, there are cogent reasons for the said finding of the 
learned Judge. We have already referred to clause (9) of the agreement 
which is as follows : 

“That the criminal case filed by her husband Krish Kumar Agar- 

wal alias Kanoria against Shri Kestodas Kundu under Sec. 420/46 I: P, C: 

before the A. C. M. M. Calcutta shall be recorded as ee on the 
above terms and conditions” 
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Under section 23 of the Indian Contract Act, every. agreement of which the 
object or consideration is unlawful is void. It provides inter alia that the 
consideration or object of an agreement is unlawful when it is opposed to 
public policy. It is now well-settled that where the consideretion of an ag- 
reement is the withdrawal and non-prosecution of a criminal case, the 
agaeement Is’ opposed to public policy and is void (See Narasimharaju v. 
Gurumurthy Raju, A. I. R. 1967 S. C. 107). In the instant case, the circu- 
mstances discussed above and clause (9) of the terms providing for the 
withdrawal of the criminal case against.the defendant no. 2,clearly indicate 
that clause (9), that is, the withdrawal! of the criminal case is one of consi- 
derations for the agreement, Jt is, however, contended on behalf of the pla- 
intiff-appellant that the offence under section 420 I. P. C. is a compounda- 
ble offencc and, as such, the parties having compounded the criminal case, 
it canot bs said to be opposed to public policy. On behalf of the appellant 
much reliance has been placed on a Bench decision of this Court in (18) 
Ded Kumar Roy Chowdhury Vs.‘ Anath Bandhu Sen, 35 C. W. N. 26. In 
that case it has been held that where the transaction between the parties 
involves a civil liability as well as a criminal act, a contract for the paym- 
ent of the civil liability in respect of which the criminal action nay be or 
even has been brought, is not of itself opposed to public policy. The facts 
of that case are quite different from those of the present case. In that case 
a criminal action for breach of trust was brought against the defendant 
who was a Tashildar of the piaintiff. During the pendency of the case,acco- 
unts were adjusted between the parties and of the amounts found due from 
the defendant, a part was paid in cash, fora parta kobala was executed 
and for the balance the bond in suit was given. Two days after the regist- 
tation of the documents, the criminal case was withdrawn, It was held that 
the consideration for the bond was a pre-existing civil liability based upon 
an adjustment of accounts between the .parties and, as such, it was not 
illegal within the meaning of section 23 ofthe Contract Act. The facts sta- 
ted above show unmistakably that the consideration for the execution of 
the bond was not the withdrawal of the criminal case, but the adjustment 
or the civil liability of the - defendant. Consequently, such-an agreement 
was not void as opposed to public policy. But in the instant \case before 
us, one of the considerations was withdrawal. of the, criminal case against 
the defendant no. 2. . 

22 Itis, however, E on behalf of the appellant that the off- 
ence under section 420 IPC ‘is a compoundable offence. Our attention 
has been drawn to the aforesaid decision of the Supreme Court and it is 
submited that in that dicision the offence. was a non-compoundable one 
and so it was ruled by the Supreme Court that where the consideration for 

an agreement was the withdrawal of a criminal case consisting of a charge of 
a non-compoundable offence, the agreement was void as opposed to Public 
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policy. It is said that as the ultimate charge against the defendant no. 2 ig 
under section 426 1. B.C. Which is a compoundable offence the agreement 
_ providing for the ‘withdrawal of the same as one of the considerations wilt 
not render the agreement ‘void. Ft is not disputed before us and that is also, 
the eviditde OFP” W. 6, the Sub-Inspector of Police, that at the ‘time, Exts.. 
t and -I'(a) ware executed, the ‘charge against the defendant, no. 2.was un- 
der section 420/406 I. P. C. The offence under-section 406 I P. C: is a non- 
compoundable offence and by clayse (9), the withdrawal of the criminal 
case which included a charge under section 406 was made the eonsidera- 
tion for the agreement. Such an agreement is undoubtedly opposed to pub- 
lic policy and is void under section 23 of the Contract Act: The cern? 
Judge is perfectly justified in coming to the said finding. - : 

.23 For the reasons aforesaid,we affirm the order. of the jeiea Ridge 
dismissing the plaintiff’s application under order 23, rule 3 of the Code of 
Civil - Procedure, and dismiss the appeal with costs, No separate, order 
need be passed in the connected. Rule, which shall be deemed to: have. 
been disposed of without any order as to costs: 


Sharma J. I agree. 


P. R. 
Sep ) ) See i 
l (CONSTITUTIONAL WRIT JURISDICTION] 

: i “Before Mr. Justice Manash Nath Roy a 

y Decision : January’ 22, 1976. E s O, 
“Hokam hand Tir, oe . as „Petitioner 

Versus ae oo | l 

Union of India & Ors.- ` -> a _.Reapondents* 


... ' Conservation’ of Foreiga’ Exchange: and ‘Prevention ‘of Smuggling 
Activities Act (52 of 1974—Order of detention made ‘ander—Validity. chal- 
Janged in writ petition —Interim order of injunction granted exparte— Appli- 
cation’ for vacating or modifying interim order—Effect of eatry of- the Act iw 
9th Schedule=Grounds still available for judicial scrutiny +Maintainability 
‘of writ application after suspension of Articles 14; 19, 21 and :22—Procla- 
mation of Emergency and its effect on pending proceedings— Interpretation. 
f `T At the time of i issuance of the Rule, an exparte order of interim injunction was 
also granted. By. the intenm order of injunctrono the Respondents were restrained from 
proceeding with and/or taking any action against the writ petitioner to respect ofa 
seizure made on 5.7.74 and they were further restrained'from arresting the writ petitioner 
under the COFEPOSA Act 1974 and/or from passing and / or serving any order under 
the said ‘Act on him until the disposal of the Rule. The Rule was issued on 8.5.75. Some 
of the respondents thereafter filed an application for vacation er modification of the 
said order of interim injunction. These respondents, ‘inter alia, contended that inas- 
much as the order of detention against the petitioner had already ‘been made ont 3.75 
the alleged threat which was the basis for the issuance of the Rule was no longer there ` 


*C. R. No. 11544 (w) of 1975 ` | dhe Be, a 
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where the zd goods were recovered, was and is not within thë tency 
of the said Gurudey Electrosiics. here: is also no doubt that the Customs 
authorities initiated confiscation Proceeding undér thé Custonis Act and’ 
the said proceeding, so also the €Criminak case, a8 mentioned hereinbefore, 
are still pending. "The petitioner has stated’ further that éven inspite of 
due demand, the search authorisation order Was not shown or ‘supplied to 
him, and. in fact there was or Has beet no basis or justification for the issu 
of the said purported search order. He Has also alleged’ that theré was. 
total ncn-application of mind: before tHe issue of the said order.’ Ih his’ 
petition, the petitioner has contended the saidi search’ order to be’ badyillegab 
and: without jurisdiction, as the Assistadt Collector concerdéd, before 
issuing the same did not record’ the reasons ds: ‘contemplated ubder séction 
105 of the Code of Criminal Procedure nor seht tHe same s6 Collector of 
Customs, though in view of, section- 105(2). of the Customs Act: the’ piovi- 
sions of section; 165 of-the Code of Crimmal Procedure’. relating: to the 
search shall apply to search. under section 105 (LY of the Customs Act. 
Apart: from this the petitioner has: claimed the: said’ search: order’ ts be 
a malafide one and. without jurisdiction: 


7. Apart froni the allegations’ as mentioned above,’ in view oe tHe 

prayers in the petition, thë petitioner has cottiended’ that from the dealings 

of the Customs, Officers, particulars wheréof' have beéa’ mentioned id iki 
petition, he had'and has reasonable belief that the'said Offiters were ; pre 
paring. grounds for detaining hiniwnder the-sàid Act, oi the BasisoF the’ 
seizure in question. He has further alleged that the authorities: concernéd® 
may detain him at any time under thé said Act 4nd: that too’ for f iiaindë 
reasons and collateral purposes. Phese’ apart, the petitioner Ras‘ alao” 
alleged that during the pendency; of the said customs! ptoceeding and: the" 
criminal case, records have been seiit for securing his detention under the. 
suid. Act, as: the Customs: Officets knew very well and ‘Badws' that tHe 
petitioner cannét: be convicted 1n thé Said Cfimitial’ case’ dhd’ tHe customs. 
proceeding. That apart}-the' petitioner hast also chilletiged'thie validity” 
bonafide and legality of a ‘diferent Piesideiitial’ ofdera’ as promiulfated 
tion of India and ,the declaration of smerdoncy: Thé petitioner: has‘ also 
contended that. the provision:of,the said Act and/or the promulgation’ of 
the same, iS not only bad, void and illegal, but the-same 18 ultravires: Tae? 
petitioner has also contended that the use of: power: declaring emicr 
gency is unreal, baseless and in- fact there- ‘18 no`such emergency; for which: 
the proclamation as mentioned hereinbefore and’ in’ the’ petition: 
were and are required: to be made.. In‘short; the petitioner has’ cor- 
tended that-the President of-India has no pover:to’ suspedd' fiindaitiental: 
rights which have nothing to do with the security of India- -and‘unlési 
threatened by externa aggression nor can‘he suspend theproceedings uy 
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to smuggle goods or dealing in smuggling goods. It bas been stated by 
the petitioner that his brother Sri Narendra Kumar Jain was the partner 
of a firm M/s. Gurudev Electronics and the said firm was and is carrying on 
its busiress in electronic goods in Room No. 8 in the second floor at 
premises No. 14, Pollock Street, Calcutta (hereinafter referred to as the 
said room and thes aid premises respectively). It may -be incidentally 
Statedthat the said premises is alarge building consisting of a large 
number of rooms occupied by various persons, who again are carrying on 
various types of business. The petitioner has further alleged that his 
brother went out of Calcutta from 30th June 1974, giving the charge of 
the said firm to him and asa matter of fact on and from Ist July 1974, 
he was incharge of the said firm and was looking after the same. l 

5. It has been alleged by the petitioner that on Sth July 1974, 

Customs Officers searched the said room under the Search Authorisation 

No, 226/F of 1974, issued by the Assistant Collector of Customs, Preve- 

ntive (General), Respondent No, 6. But in fact nothing was seized from 

the same. The petitioner has alleged that the said Customs Officers, 

seized two packets from a ‘table lying ın the common passage of the said 

premises and adjacent to the said room and seized them, which contained 

30 pieces of wrist watches, 2 pieces of wrist band, 70 pieces of stainless 

steel band links and he was arrested in connection with the said seizure. 

Thereafter, on 6th July 1974,the petitioner was produced before the Chief 

Metropolitan, Magistrate, Calcutta and it has been alleged that the petitio- . 
ner was arrested, ashe could not produce any document of satisfactory 
explanation and the documents as seized, indicated that he was keeping 

concealed, harbouring or dealing with the alleged smuggled goods, which 

was punishable under section 135 of the Customs Act 1962. It further 

appears that the Assistant Collector of Customs and Superintendent. 

Preventive Service, in pursuance of the sanction for prosecution, 

given by the Additional Collector of Customs, started case No. C/262 of 
1975 in the Court of the said Met-opolition Magistrate against the petiti 

oner under section 135 of the Customs Act and the said proceeding is 

still pending. 

6. The petitioner has also alleged that during the search in question, 
the Customs authorities could not seize anything from bis possession and 
occupation and actually the seized goods were recovered from the common 
passage of the said premises which agair, as stated hereinbefore, is ad- 
jacent to the said room. He has further alleged that the seized goods and 
documents never belonged to him and in fact he never claimed the goods 
at any point of time. He has also alleged that the said common passage was 
and is regularly used by the. occupants of the premises in question and 
the callers, customers thereto, apart from the relations of the occupants of 
the same. The petitioner has also alleged that-the common passage, from 
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in view of the submissions made in this application, are or here- 
under :— 

“(a) a Writ in the nature of Mandamus commanding the respo- 
ndents to proceed in-aecordance with law and directing them to rescind 
recall, cancel and / or withdraw the said Search Authorisation No. 
226/F of 1974 issued by the Respondent No. 6 the Proclamation of 
Emergency dated 3,12,1971, the order dated 23.12. 1974 passed by the 
President of India and the order of detention under the Conservation of 
Foreign Exchange and Prevention of Smuggling Activities Act if alre- 
ady passed by the respondents and to forbear from taking any action 
under the provisions of the said Act and Customs Act, 1962 against 
your petitioner in respect of the seizure made from the common pass- 
age of the Premises No. 14, Pollock Street, Calcutta on 5.7.74. 

(b) a Writin the nature of Certiorari calling upon the respon- 
dents to certify and transmit the records of the case relating to the 
order and proceedings referred to in the prayer (a) of the petition so 
that conscionable justice may be rendered by quashing and / or setting 
aside the same. 


(c) a declaration that the Conterwatée of Foreign Exchange and 
Prevention of Smuggling Actfvities Act, 1974 is ultra viros and / or 
violative of Articles 14, 19, 21 and 22 of the Constitution. 


(d) adeclaration that the order dated 23.12.74 issued by the 
President of India under Article 359 (1) .of the Constitution of India 
is void and ultra vires the Constitution of India. 


(e) a rule do issue in terms of prayers (a), (b), (c) and (d) above. 


(f) Interim order restraining the respondents, their agents and | 


subordinates from proceeding with and / or taking any action against 
the petitioner in respect of the :aid seizure made on 5.7.74 from ‘he 
common passage of the premises No. 14, Pollock Street, Calcutta and 
also restraining them from arresting your petitioner under the Conser- 
vation of Foreign Exchange and Prevention of Smuggling Activities 
Act, 1974 and / or from passing and / or serving any order under the 
said Act on your petitioner till the dispossal of the Rule, 


(h) any other writ or writs, order or orders and / or direction 


. or directions as may be deemed fit aad. proper, 
(i) costs of and incidental to this application.” 


4. Inthe petition, it has been alleged that the petitioner never 
acted in any manner prejudicial to the defence of India with foreign 
Powers or the security of India or the security of the States or the mainte- 
nance of public order or the maintenance of supply and services essential 
to the community nor acted in any manner prejudicial to the Conservation 
of Foreign Exchange and / or smuggling goods or abetting other persons 
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and as such the writ petition should deemed now to be not maintainable. It was farther 
contended that thé continuance of the said ordér of injanction, Where admittedly the 
ordér of detention’ had been made Jong prior to the issuance of the Rule and was still 
in, force, would amount to releasing the petitioner ‘otherwise?’ which had: been 
expressly prohibited by the Presidential Ordinance. as well as by the Parliament by 
amending the said Act Even on merits, the Respondents submitted, the petitioner 
had no case at all. 

HELD’: Au the grounds excepting the grounds relating to the violation of 
the provisions of the Customs Act, would not be available’ to the petitioner. In other- 
words, the writ „Petition is maintainable only, in respect of the grounds oo to 
the breach of the provisions, of the Customs Act as alleged. 

Even inspite of the inclusion of the COFEPOSA.: Act 1974 in the 9th Schedule of 
the Constitution, the order of detention as made under the said Act, may be challanged 
on the ground that’ the conditións as prescribed’ in the Act Have not been’ complied with 
or on’ the’ ground! of malafides provided the petitioner suéceeds‘in establishing factors 
in any other, proceeding. inasmuch as an order of detention has been made and such 
an order. will have to be tested on, merits. 

Iù the résult, the application of the respondents is allowed in part., The 
petitioner will still have the order of Injunction in terms’ his’ prayer (f), wherein he 
prayed for an order restraining the respondents, their agents and subordinates from 
proceeding with and / or taking action against the petitioner relating to the.seizure in 
dispute. E 


Cases referred to : 


(I) Union of India v. Dhirubhai Gokuldas Vora, 1976 (ly CLJ: 148 
(2) Daya Sankar. Kapror v. Union of. India, 1975 Cr. LJ 1326 
Somnath Chatterjee and Soumen.Kr. Ghosh ... for the writ petitioner 
Noni Coomar Chakravarty, Somendra Chandra Bose and Samar Banerjee- 
for Respondents 1,5 to 8 
Dipankar Gupta and Mrs. Uma Sanyal ... ... for the Respondents 2 to 4 
The jadgment of the Court was as follows : 

In this application; the respondent nos. 1,5;6,7 and 8 have prayed 
for vacating. the interim: order: of injunction, which was’ issued oi’ 8th 
May. 1975, re; at the tirne of the issuing the ae or for modification’ and 
variation of the same. ` 

2. On 8th'May 1975, the petitioner obtained thè cóohnected'Rule 
in-terms of prayers (a), (b), (c) and (d) of'the'petition.of motion and also 
an order of injunction restraining the respondents, their’ agén ts and‘ subor- 
dinates from proceeding with and / or taking any action'against the: petiti- 
oner in respect of the seiZure — made, on; Sth July 1974, from t the common 
passage of the, premises No. 14. Pollock Street,- Calcutta and also for, 
restraining them from arresting the petitioner under the Conservation of: 
Foteiġú Exchange aud Prevention of Smuggling Activities, Act, 1974 (hers. 
eiafter referred to as the said Act) and A or from passing ‘and J or serving 
any order under, the said, Act on him tili the disposal, of the..Rule, 

3. The prayers in the petition, which would be of some relevance, 
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any Court.of law for the enforcement of. dhe indame rights, un- 
related to the security of India.. It has-also’ been submitted that the order 
dated 25th December 1974 has ae used in. colourable exercise of power 
under: Atticle 359 of the Constitution of India, and the same has been issu- 
ed not with a bonafide purpose and intention, but with a calculated motive 
to deprive the persons detained or to be detained under. the Maintenance of 
Internal ‘Security Act, 1971 as amended: by the said Act, to. move any 
Court for any,.of the fundamental rights referred to in the order, 
with regard to the order .of detention and as such the same is also 
violative of Article 14 of the Constitution-of India. Apart from this, 
the petitioner has also contended in the main Rule that the con- 
ditions „precedent for the .assumption of jurisdiction under section 105 
of -the. Customs Act, uot having been satisfied, the search order 
so far as-the‘said-room of the ‘said premises ‘is concerned, ıs invalid, 
improper, . inoperative and. without jurisdiction. It has further been 
submitted that there: was no .material before. the Aasistant Collector of 
Customs, Preventive (General , Respondent: No. 6, for the purpose of 
forming the opinion. that there was reasons to believe that the goods liable 
to confiscation and the documents relating to any proceeding ‘were 
secreted in the said room nor the said Respondent recorded any reasons 
‘for search, as: contemplated under section 165 of the Criminal Proced- 

ure Code, which applies to search under section 105 of the Customs 
Act 1962 and the. sub-section 2.of the same. and as such the said search, 

S0, far as the said room is, concerzed,, was bad, illegal and without 
jurisdiction. = ; e 2. & 


8 On the aforesaid averments and the prayers as quoted hereinbef- 
ore, this Court,-as stated hereinbefore was pleased to issue the connected 
Rule and the order of injunction, the, terms whereof have also- been quoted 
hereinbefore in extenso. 

9. In the present. application for vacating the adinterim order of in- 
junction, the petitioner-Respondent Nos. 1,5,6;7 and 8 (hereinafter refetred 
to as the said Respondents) have.submitted that the order of detention 
against the petitioner has already been passed by the . detaining authority 
on llth March 1975 and as such. thereafter, the alleged threat; which is the 
basis forthe issue of the Rule, has ceased to exist and so the petition sho- 
uld be deemed now. to be not maintainable. The said Respondents have 
further contended that the grant of ad interim order of injunction or con- 
tinuance ‘of the.same. would be violative of :section 12(6) of the Act as 
introduced - by the emenaine Act 35 of. wae Which is to the following 
effect:— ae 

“Notwithstanding anything Contin ca in any iher law and save as 
otherwise provided in these sections.no person against whom a detention 
|: order. made'under this Act is in-force shall-be: released whether on bail 
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or bail bond or otherwise’. 
It-has also been contended, the continuance of the order of injunction, 
when admittedly the order of detention has been passed on 11th March 
1975 and the same is still in force, would at least amount to releasing the 
petitioner “otherwise” which has been expressly prohibited by the Presid- 
ential Ordinance and also by the Parliament by the said amending Act. 
Apart from this. the said Respondents have contended that on merits also 
the petitioner has no case, as the steps against him-have been taken and 
the entire proceeding has been initiated, on due compliance with the nece- 
ssary procedure and formalities and the more so when in fact, there has 
been no illegality or any unauthorised act and Particularly when there is 
every possibility that if the adinterim order, as issued is allowed to be con- 
tinued and is not vacated, the petitioner would continue to actin a iann- 
er prejudicial to the economical. interest of the country. It has also been 
submitted -by and on behalf of the said Respondents that on 7th May 
1971, the Maintenance of Internal Security Act, 1971 (hereinafter referred 
to as “MISA”’) ‘came into force and there was a Proclamation of Emerge- 
ney dated 3rd December, 1971 under Article 352 of the Constitution of 
India by the President of India. Thereafter, by Amendment Ordinance No. 
11 of 1974, ‘promujgated on 17th September 1974, smuggling activities were 
included in the list of prejudicial acts as envisaged by “MISA” and a fur- 
ther Presidential Order was passed on 16th November 1974 under Article 
359 of the Constitution of India, suspending for six months the right to 
move any Court as also all proceedings pending in any Court with respect 
to orders of detention made or to be made under ‘‘MISA”’, for enforcem- 
ent of rights under Articles 14,2! and 22(4), (5), (6) and (7). ‘It has also 
been contended that the said Act came into force thereafter and then a 
Presidential Order under Article 359 on the same lines as indicated above 
has been made for the said Act. The said order, which originally was for six 
month, has been extended for I2 months on 20th June 1975. It has further 
been submitted that in view of the present state of emergency as prevailing 
in the country and suspension of fundamental rights under Articles 14, 19, 
21 and 22 and when on 10th August 1975, the said Act has been included im 
the 9th Schedule by the Constitution’:39th Amendment Act 1975, being item 
No. 104, the same read with the Proclamation of Emergency as declared 
by the President of India under Article 352, on 25th Juné 1975 and the Pre- 
sidential Order dated 27th June 1975 under Article 359, which is to the 
following effect : 

“Published in the gazette of India Extraordinary, part II, Section 3 
Sub-Section (i) No. 11/!6013/75-S&P/D.1I 
Government of India, Ministry of Home Affairs, New Delhi, the 27th 


June, -1975. 
ORDER 


G.S.R. 361(E). In exercise of the powers conferred by clause (i) of 
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Article 359 of the Constitution the President hereby declares that the 
right of any person (including a foreigner) to move any Court for the 
enforcement of the rights conferred by article 14, article 2! and article 
22 of the Constitution and all proceedings pending in any Court for the 
enforcement of the abovementioned rights shall remain suspended for 
the ‘period during which the Proclamation of Emergency made under 
clause (I) of Article 352 of the Constitution on the 3rd December, 1971 
and on the 25th June, 1975 are both in force. 


This order shall extend to the whole of the territory of India exce- 
pt the State of Jammu and Kashmir. 


This order shall be in addition to and notin derogation of any 
order made before the date of this order r under clause (1) article 359 of 
the Constitution. 


Sd. S. K. Khurana 
Secretary. 


would support the:submissions as indicated above. 


10. It may be mentioned that in the application in question, the 
said Respondents have not categorically mentioned or taken the grounds as 
referred to above. Mr. Somnath Chatterjee, appearing for the petitioner, 
has severely commented on them and submitted that as such, those 
grounds should not be allowed to be agitated or argued now. I have 
allowed those points to be argued as they are really points of law 
emanating from the construction and interpretation of the differ- 
ent orders and their effects and the more so when a determinat- 
ion on the basis of them or on -the effect of them, has already been 
made in the unreported judgment dated 23rd and 24th December 
1975, made by the Appeal Court in (1) F.M A.T. No. 3261 of 1975 (Union 
of India & Ors. v. Dhirubhai Gokuldas Vora & Ors, since rported in 1976 
(1) CLJ 148-Ed). The said order has been made in an appeal preferred 
against an order made hy P. K. Banerjee, J. on 24th November 1975, in 
Civil Rule. No. 14 (W.) of 1975, whereby his Lordship has held that in 
view of the Presidential Order dated 27th June 1975, made under Article 
359, the right to move'the Court for enforcement of fundamental mghts 
has been suspended and as such his Lordship adjourned the said proc- 
ecding as initiated by the petitioner in the said Ruls sine die and on an 
application for vacating the said order which was mide by the appellants 
in the said appeal. Inthe said order it has been held that the prayer 
for Mandamus, commanding the Respondents in the connected Rule, to 
act and proceed in accordance with law and to rescind, recall and cancel 
or withdraw the purported detention order under the said Act, as passed 
against the petitioner therein and to forbear the Respondents from taking 
action thereunder was not: maintainable as no detention order was 


t 


t 
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passed till then. In that view of the matter it has been held that 
the prayer for an order of injunction, which was to the following 
effect n= 
“(i) interim injunction restraining the Respondents, their agents 
and subordinates from arresting the petitioner under the Conservation 
of Foreign .Ecxhange and Prevention of Smuggling Activities Act, 
1974 or under any other Preventive Detention Act or orders.” 


mould not also be maintainable and beyond the scope of the ‘application. 
It may be mentioned that the appellants -in the said proceeding made it 
clear that no order of detention under the said Act was passed. 


11. It has further been held in the said judgment that so far the 
other prayers of the connected petition viz., for rescinding, recalling of 
cancelling and quashing the Proclamation of Emergency in 1971, as con- 
tained in prayers (a) and (c),the Court was not competent to passan order 
and furthermore in the absence of any order of detention no writ of Prohibi- 
tion as prayed for in prayer (d) could be issued. It has further been 
observed that the Court cannot make a declaration to the effect as prayed 
for in prayed (e) that the said Act is ultravires or violative of Articles 14, 
19, 21 and 22-of the Constitution of India in view.of the inclusion of the 
same in the 9th Schedule. It has been held further that the moment the 
said Act has gone into the 9th Schedule,Article 31B of the Constitution has 
become applicable and the effect of such inclusion is that any action taken 
thereunder cannot be challenged on the ground of infringement of funda- 
mental rights. It has also been held that the Court cannot declare the 
Proclamation of Emergency and the continuance of the same as void and 
ultravires. ; 


12. In view of the above determinations, Mr. Chakraborti has. 
contended that the prayers as made in prayers (a), (b) and (d) of the 
petition, particulars whereof have been quoted in extenso, are not available 
and consequently the interim order as prayed for in prayer (f) will not also: 
be available. Mr. Chakraborti, relying.on the determination as mentioned 
above and placing the grounds also ‘contended that practically 
all the grounds as taken excepting ground Nos. XXIII and XXIV, 
would not he available to the petitioner in the state of emergency and the 
situation as prevailing. 

13. Mr. Somnath Chatterjee, appearing for the petitioner in the 
Rule, in his usual fairness contended that his client may not be in a posi- 
tion to put forward arguments or to press the prayer in prayer (d) or the 
facts relating to the same, but the other prayers and more particularly the 
prayers on the basis of the petitioner’s challenge for the violation of the 
Customs Act, cannot be barred. He has further’submitted that even on the 
face of the pretended emergency, the petitioner would be entitled to- 
argue the bonafides of the Proclamation .of Emergency or the use of 
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President's emergency p powers, if not on facts, at least on the ground of 
malafide, He bas also submitted that in any’ event the petitioner would be 
entitled to challenge the order of detention, if made, or is expected to be 
made c on the ground of malafide. Considering the arguments as advanced 
and, in the light of the findings or observation as made by this Court in 
the case of Union of india & ors. v. Dhirubhai „Gokuldas Vora & Ors. 
(supra), I am of the, view tbat the grounds - other than the grnunds as 
sought to be ‘argued by the petitioner on the violation of the provi- 
sions of the Customs Act, would not be available and this Court 
would ‘not be justified in- making any . ‘determination in the matter on 
those “grounds. now. The petition, in my view, would be mauntai- 
nable in respect ` of the violation of. the Customs Act as alleged. 
As has. been held by ‘this Court ‘in the .said unreported judgment and 
also im the case ‘of (2)(Daya Shankar Kapoor v. Union of India & Ors., 1975 
Cr. LJ 1326, T also, hold that even inspite. of the inclusion of the said 
Act in the 9th Schedule, the order -of detention passed there under 
may be challenged on the ground that the conditions laid down in the 
Act ‘have ' pot been - complied’ ‘with oron the eround of malafides if the 
petitioner succeeds i in establishing such factors ` in any other proceeding,. 
as an.order of detention has admittedly. -been passed and that will -have: 
to be. considered on merits. Iam of the view that in the present procee- 
ding-the above grounds have not been satisfactorily established, ‘so’ the 
petitioner would only be entitled‘now toʻan order for injunction in terms. 
of prayer, (f) restraining the respondents, their agents and subordinates 
from proceeding with and/or taking any action against ‘the petitioner 
in respect, of the seizure in question and no a in any -other 
form. - 

14. ‘In view of the above, the agplicatios of the said Keronen is 
allowed and that too to the extent as indicated above. There will, how- 
ever, be no order for costs. , 

The „prayer for, stay of operation of this order, as “prayed for, is 
refused. | pi 5 : 

a P. T. s> PT 


[CONSTITUTIONAL ‘WRIT JURISDICTION] 
Before Mr. Justice Amiya Kumar _Mookerjee 
l : Decision : March 8, 1976 ; 
Kiran Sankar Deb Gupta... ste + «Petitioner 
= Versus . 
-` State of West Bengal & ors.” ” Respondents* 


` | SC. 'R. nos 5774 (W), 5822 (w), 5451-55 (w), 5708 (w), 5905-06(w) 
6540-42(W), 5021-22 (w), 5507-14(w), 5203- 171w), 7414(w), 5196-X(w); 5773 
, (w), 6795(w), 7491(w), 5486 (w), 5096 (w), 5619-21 w), 6437 (w): 5335-39 w) 
and 5459 (w) of I9T4. =- -o -> ; 
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Bengal (Rural) Primary Education Act (Bengal Act 7 of 1930), sec. 66 
(2)(p)—Rules framed by Provincial Government for carrying out purposes of 
the Act—Rules 3(1), 3(A), 3B (1 to 3)— Primary teachers to be appointed 
from panel of qualified teachers — Manner prescribed in Rule 3B8—Limitati- 
on of powers of D P.I. in recommending such teachers—Selection of qualified 
teachers —Selection committee—Functions of such committee—Panel of 
qualified teachers, how to be made—Sec. 15—District School Board— Sec. 
22— Supersession of District Schoo! Board— Sec. 4.6) of W. B. Act 12 of 
1969— Powers, duties and functions of superseded Board to be carried on by 
District Inspector of Schools of the district—Recruitment of primary tea- 
chers by D.I , how to be made—Rale 38 is mandatory—Non-compliance of — 
mandatory rules—Appointment of teacher void— Limitation, if any, for termi- 
nation of services of temporary teacher—Rule 12, whether applicable— 
Enquiry by Govt. about irregularities in matter of appointments — Whether 
teacher affected has any say in the matter—Allegations of malafide—Motive 
behind action of Govt., whether material for consideration. 


Several persons were appointed temporarily to act as Assistant teachers in the L 

Rural Primary Basic Schools, in the district of 24 Parganas. They joined their respective 
posts on the basis of their respective appointment letters issued with the approval of the 
Director of Public Instruction, Government of West Bengal. A year later the services 
of a number of such teachers were terminated by several orders of the District Inspec- 
tor of schools, 24 Parganas on the ground that the said appointments were made 1n 
contravontion of the statutory rules, and accordingly, such appointments were to be 
treated as void ab initio. A number of such orders of termination were Challenged 
before the High Court and several Rules were issued. 


HELD ; A close reading of Rules 3(1), 3(A). 3B (1 to 3) of the Rules framed 
under clause (p) of sub-section (2) of section 66 of the Bengal (Rural) Primary Education 
Act 1930, indicates that the appointments of primary teachers ure only to be made. 
from the panel of qualified teachers prepared ın the manner as provided in Rule 3B No 
name should be forwarded by the Director of Public Instruction for appointment unless 
the name 1s in the panel of qualified teachers prepared for the district For selection 
of qualified teachers, ıt 1s provided in Rule 3B that a selection Committes would be set 
UP in each district. The said committee may hold tests, interviews etc. from amongst 
the candidates whom ıt may consider suitable. After the selection of the qualified tea- 
chers, a list of such teachers would be forwarded to the Director of Public Instruction 
who has powers to modify and/or alter the list, Only the names in sucha list which 
are approved by the Director of Public Instruction shall be included in the panel of 
qualified teachers for the district and the requisite appointment areto be made out of 
the said approved list. 

A perusal of section 4(6) of the West Bengal Act 12 of 1969, clearly shows that 
all powers, duties and functions under the provisions of the Bengal (Rural) Primary 
Education Act 1930, during the period of supersession of the District School Board, can 
be exercised, discharged and performed by the District Inspector of Schools of the dis- 
trict. That being so, there is no force in the contention that the District Inspector of 
Schools is not required to foliow the rules, of recruitment of primary teachers, when 
the District School Board has been superseded under section 22 of the Act- 

The object of Rule 3B 1s to set up a selection committee in each district for the 
purpose of selecting suitable persons from amongst the candidates for inclusion in the 
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panel of qualified teachers for the district... Rule 3A provides that no name shall be 
forwarded by DPI for appointment of a’ primary teacher unless the said name has 
teen included in the papel prepared in the manner provided in Rule 3B. It follows, 
therefore, that without forming a pane] us provided in Rule 3B, there cannot be any 
appointment of a primary teacher of a'District Schoo! Board. Considering the scheme 
as per rules, it cannot be said: that Rule 3B is discretionary. On the contrary, it is 
mandatory ‘and the non compliance of the rule renders the appointment of a teacher 
| onder the ‘District School Board, void and illegal. 

i - The law thàt governs the relation between the employer and the employee shall 
apply equally to a case of an employee whose employer happens to be the State Govern- 
‘ment, unless there is something in law which has'made a departure from that rule, When 
the Government dispenses with the services of a temporary servant, it is not for the 
Government to justify the order by referring to any specific -rule but it is for the 
employee concerned to point out that there has ‚been a Violation or contravention of 
any provision in any Act, rule or regulation. In the absence of any specific rule provi- 
ded for the purpose of terminating the services of a temporary primary teacher of a 
District Schoo! Board; the Government under the common Jaw can terminate the servi- 
ces of the petitioners, but it must give at least oùe mooth’s notice or pay one month’s 
salary in lieu of notice: That apart; there is‘no other limitation on the right of the 
employer to dispense with the services of a temporary employee. 

: Rule 12 of the Rules as framed under the Bengal (Rural) Primary Education Act 

1930, has no application to the case of termination of services of a temporary teacher. 

- In an enquiry by the Government to find out several irregularities committed 
by its own officers, ‘the petitioners can not have any right to be present or to participate 
in the enquiry or to have any say in the matter. ` ` 

It was urged that the action of the Government was malafide. It was not so 
far as the present cases were concerned, If the Government has the right to terminate 
the services of temporary employees, the motive behind its action is immeterial. 


Cases referred to: 


(1) State of U. P. v. Babu Ram Upadhya,, AIR 1961 SC 751 

(2) State of U. P. v. Manbodhan Lal AIR 1957 SC 912 
. (3) Parshotam Lal Dhingra v. Union of India, AIR 1958 SC 

- 36: 1958 SCA 37 

(4) Satish Chandra Anand y. Union of India, AIR 1953 SC 250 

(5) Srinivas. y. Union of India, AIR 1956 Bom 455 

(6) Khem Chand v. Union of India,, AIR 1958 SC 300 

_ (7) State of Punjab v. Romji Lal, AIR 1971 SC 1228 
Noni Coomar Chakraborti, Somnath Chatterjee, Mahitosh Mazumder, 
Mrs. Archana Sen Gupta Rathin Bhattacharji, Mihir Chakraborty 
Ashoke Ganguli, Samir.Ghosh, and Dilip Kr. Bose, ...for the petitioners 
Provat Kumar Sengupta and Suprakash Banerjee... ...for the State 
Harendra Nath Haldar and Manan Kumar Ghose 
| „Jor the District School Board 


The judgment of the court was as follows ; — ; 
Common question of law are involved in these Rules. The facts. 
-and circumstances of these cases are also similar. Accordingly; all these 


` 
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Rules were heard together. My judgment in Civil Rule No. 5774 (W) of 
1 974 shall govern atl these cases. | . 


2. The petitioner, Kiran Sankar Deb Gupta belongs to the Sched- 
uled Caste. On 24th January, [972 advertisements were made in the 
name and under the signature of Sri S. C. Sen, the District Insptector of 
Schools, District School Board, 24. Parganas, inviting applications for 
preparation of a panel for appointment of teachers in Rural Primary and 
Junior Basič Schools in the district of 24 Parganas. Petitioner filed an 
application for the post of a primary teacher in pursuant to the said adver- 
tisement. On 8th September, 1972, he was directed to appear for an 
interview at Kakdwip High School. By a Memorandum dated 25th July, 
1972, the petitioner was asked to appear before the Interview Board 
consisted of six persons amongst whom two were local Members of the 
Legislative Assembly. On 23rd March, 1973, the petitioner: received the 
Letter of Appointment. It is stated therein that as per Director of Public 
Instructions, West Bengal, Memo No. 4161 SC/P dated 7.7.73, Sri’ Kiram 
| Sankar Deb Gupta is appointed temporarily to act as an Assistant Tea- 
cher of Shibrampur Junior Basic Free School, P.O, Shibrampur in Namk- 
bana Circle on usual terms and conditions in the scale of Rs. 165-205/- 
with immediate effect, in the additional post created in terms of G.O. No., 
1175 dated Ist of December, 1971. It appears from the said Letter that 
the-approval of Dircetor of Public Instruction was obtained prior to the 
issue of such letter. Thereafter, on 30th July, 1974 the petitioner recel- 
ved a letter issued by-the District Inspector of Schools, 24-Parganas. The 
text whereof is given below : — i 


“Your appointment purely on temporary basis was made io this 
office memo No. 5216/4 dated 23.3.73 has been in contravention of 
statutory Rules since that has been from outside the approved panel 
of teachers of the District. It has been illegal and is to be treated as 
void ab initio. “= | 

You will, however, be paid for the services actually rendered by 
you upto 31st August, 1974 including the petiod of one Calendar 
month’s notice of termination of your tamporary appointment”. 

3. Petitioners in other connected Rules, were also appointed simi- 
larly as temporary primary teachers and their services have also been 
terminated by smiilar letters issued by the District ‘Inspector of Schools. 


4. ‘An affidavit-in-opposition has been filed on behalf of the res-. 
pondent Nos. 1 and 2 and affirmed by Nikhilesh Chandra Chakraborty, 
Joint Deputy Director of Public Instruction (Primary). It has been dis- 
closed in the said affidavit-in-opposition that sometimes by the end of 
the month of March, 1974 serious allegations regarding the recruitment 
of primary teachers were received alleging that the several appointments of , 
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Recruitment Rules for the appointment of primary teachers in the Pri- 
mary and Junior Basic Schools under the administrative control of the 
District Schoo] Board. Upon receipt of such allegations, the Education 
"Minister on the 2nd April, 1974 called the Deputy Director of Public 
Instruction (Primary Education) and instructed him to start an investiga- 
tion into the allegations against Sri S.C. Sen, District Inspector of Schools 
(Primary Education), 24-Parganas. It was. also reported that the alleged 


appointments were made by him before his final retirement from service 
with effect from 1st April, 1974, 


5. In order to ‘ascertain the actual number of appointment letters 
issued towards the close of ‘the month of March 1974, the 
Issue Register was called for but no Issue Register of the Board was 
available in the office. It-was reported that Fraoking Machine necessary 
for issue of letters was not also available in the office. That it was planned 
and pre-conceived could be understood from the report of the Finance 
Officer of the Board in the matter of refusal of Sri Sen to make a depo- 
sit of the long outstanding Provident Fund contribution of Teachers 
amounting to about a crore of rupees into the Postal accounts to avoid 
non-payment of teachers appointed outside the available quota before the 
Pujas. By a memorandum dated 8th April, 1974 the D.P.I. asked the 
District Inspector of Schools, 24- Parganas to ascertain irregular cases of 
appointment made earlier, i.e. from July, 1973 onwards to date and report 
his findings in detail to the Director of Public Instruction West 
Bengal for necéssary action. By a Memorandum dated 10th April, 1974 
the Education Department also was apprised of the position with regard 
to the alleged malpractices in the District School Board, 24-Parganas, and 
was requested to arrange a thorough probe to ascertain the extent of it 
through the State Vigilance Commission. On 23rd April, 1974, the 
District Inspector of Schools (Primary Education) (In-Charge), 24-Parga- 
nas summoned a conference of all Circle Inspectors in his Office at 60-B, 
Chowringhee Road, for discussion and necessary instruction with a view 
to find facts about the alleged irregularity. In course of discussion it 
was given to understand that the Curcle Inspectors were not consulted 
at any stage before the issue of the appointment letters, the irregular 
-appointments were made earlier and were pointed out by the Circle 
_Inspectors but the same were not attended to by the District Inspector. 
The Circle Officer’s copies of the appointment letters were sent through 
messengers in all the cases. Some Circle Inspectors were forced to draw 
bills in favour of some irregularly appointed teachers, there was no 
redress of threat and coercion of local people and of the candidates in 
the matter of drawal of bills. The Circle Inspectors, it appzared, were 
sceptical about the security io their lawful discharge of duties. On 26th 
June. 1974, D.P.I.,. West Bengal informed the Government the details of 
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gross irregularities committed by the said District Inspector of Schools 
in violation of existing rules which are mainly as follows :— 
(i) Appointments have been made from outside the approved panel. 
(ii) Appointments bave been made where it is not justified on the 
basis of enrolment. 
(iii) Appointments have been made in posts which are not vacant 
and not created by Government. 

6. On consideration of the reports of the District Inspector of Schools, 
Primary Section and tbe Director of Public Insturction, West Bengal, the 
State Government considered that it could not undertake the responsibility 
for payment of salaries to such persons illegally and unauthorisealy appo- 
inted and that services of such teachers being temporary may be termin- 
ated forthwith. 

7. Accordingly, only appointments which are found not according 
to law and were made in contravention of the Recruitment Rules for the 
appointment of primary teachers were terminated in accordance with law 
pending decision of this Hon’ble Court. It is also stated that the petition- 
ers’s name did not appear in the approved panel of teachers of the District 
School Board in terms of the rules for recruitment of the Junior Basic 
Free Primary Schoo! Teachers. The additional posts which were referred 
to in the appointment letters were created without previous aprroval of | 
the State Government in terms of the Recruitment Rules. In paragraph 
17 of the Affidavit-in-Opposition, it is stated that since the services of the 
petitioner were purely temporary ones and that were also in gross contraven- 
tion of the recruitment rules for the recruitment of junior primary teach- 
ers in Junior Basic Primary Schools, the sédrvices of the petitioner were 
terminated with one month notice and pay. The order of termination has 
been passed by the District Inspector of Schools and not by the Addi- 
tional District Inspector of Schools. 

8. Mr. Chakraborti, appearing on behalf of the petitioners, has 
contended at the outset, that as the reasons have been stated in the orders 
of termination that the appointments were made in contravention of statu- 
tory rules, the onus was on the respondents to satisfy the Court as to which 
of the statutory rules had been violated which rendered the eppemtuert 
of so many teachers void. 

9. Mr. Sengupta, appearing on bebalf of the State has contended 
that by a notification dated 26th October, 1971, Rules in respect of the 
appointment of the primary teachers have been amended. Those rules are 
framed in exercise of the powers conferred by clause (P), sub-section (2) of 
Section 66 of the Bengal (Rural) Primary Education Act, 1930. The 
a which have been contravened, according to Mr. Sengupta, are rules 

3(1), 3A, 3B (1), 3B (2) and 3B (3). 

10. To appreciate the arguments of the parties itis necessary to 

set out the relevant rules: 
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3 (1). A Board shall appoint teachers, whether temporarily or sub- 
stantively, only from the panel of qualified teachers for the district for- 
warded by the Director of Public Instruction, West Bengal, and in 
accordance with the directions, if any, given by him. 

3A. No name shall be forwarded by Director of Public Instruc- 
tion, West Bengal, for appointment under. a Board unless it has been 
included in the panel of qualified, teachers prepared for the district after 
adequate publicity and in the manner provided ín rule 3B. 

3B. 

(1) The Director of Public Instruction, West Bengal, may, with 
the approval of the State Goverrnment, setup a Selection Committee 
in each district to assist him in selecting suitable persons from amongst 
the candidates for inclusion in the panel of qualified teachers for the 
district. i - : 

(2). The Selection Committee may hold such test including interview 
as they may deem proper and necessary for the candidates, but it is open 
to the selection committee to call only those amongst the candidates, 
they may consider suitable. The interviews and other tests shall be held 


` ata convenient place or places in the district or with prior approval of 


the State Government, outside the district. 

(3) The Selection Committee shall send their list of names of quali- 
fied persons recommended by them to the Director of Public Instruc- 
tion, West Bengal who may modify or alter the list. Only the names as 
finally approved by the Director of Public Instruction, West Bengal ‘shall 
be included in the panel for the district. 


11. It appears on the perusal of these rules, that the appointments 
of the primary teachers shall be made only from the panel of qualified 
teachers prepared in the manner provided in rule 3B. No name 
shall be forwarded by the DPI for appointment unless if is included in 
the panel of qualified teachers prepared for the district. In the matter 
of selection of qualified teachers, it has been provided in rule 3B that the 
Selection Committee would be set up in each district. The said Com- 
mittee may hold tests, interviews etc. from amongst the candidates whom it 
may consider suitable. After the selection of qualified teachers, a list 
of such persons will be sent to the DPI who may modify or alter the list. 
Only -the names in the list which are approved by the DPI shall be inclu- 
ded in the panel of qualified teachers for the district and the appointments 
are to be made from the said approved panel. 


12. It is contended by Mr. Chakraborti that under Section 23 (1) (g) 
of the Bengal (Rural) Primary Education Act, 1930 a duty has been cast 
upon the District School Board subject to the prescribed conditions, to 
appoint,.and to . fix, and to pay the salaries óf teachers in the primary 
schools. Rules 3 (1), 3 (2) and 3A are restricted only to the appointments 
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made by the Board under Section 23 (1)(g). But when the Board is 
superseded under Section 22, the provisions of those rules would not 
be applicable in such cases. According to Mr. Chakraborti the District 
Inspector of Schools is not required to follow the above rules in appoint- 
ing a primary teacher of a superseded District Schoo] Board. 


13 On 1Jth August, 1969, the West Bengal (Rural) Primary Educati- 
on (Temporary provisions) Act, 1969 (West Bengal Act XII of 1969) was 
passed. In the preamble of the Act, it is stated “an Act to reorganise the 
administration of primary education in rural areas in West Bengal ‘and 
pending such reorganisation to supersede the District School Boards and to 
provide for certain connected matters. 

Section 3 provides that the State Government may, by an order passed 
in the Official Gazette, supersede all District School Boards for such peri- 
ods as may be specified in the order and may, from time to time, by like 
order, extend the period of supersession. 

‘Section 4 says that when an order of supersession has been made, 
under Section 3, then, notwithstanding anything contained in the Act or 
any other law for the time deing in force, the following consequences shall 
ensue, namely, (b) all the powers, duties and functions which may, un- 
der the provisions of the Act, any rule or regulation made thereunder or 
of any other Jaw for the time being in force, be exercised, discharged and 
performed by a District Schoo! Board or the President or Vice President 
thereof sball, during the period of supersession, be exercised, discharged 
and performed by the District Inspector of Schools of the District for 
which the District School Board is established. 

14. In view of Section 4(6) of the West Bengal Act. XII of 1969, all 
powers, duties, and functions under the provisions of the Bengal (Rural) 
Primary Education Act, 1930, during the period of supersession of the 
District School Board can be exercised, discharged or performed by the 
District Inspector nf Schools of the district, so, [am unable to accept the 
contention of Mr. Chakraborti, in view of the specific provisions in the 
statute, that the District Inspector of Schools is not required to follow the 
rules of recruitment of primary teachers when the District School Board 
has been superseded under Section 22 of the Act. 

15. Itis urged that rule 3B(1) is discretionary. and not mandatory 
inasmuch as the said rule has used the word ‘may’. Reliance was placed 
upon the decision of the Supreme Court in (1) State of U. P. v. Babu Ram 
_Upadhya, AIR 1961 SC 751 at page 765, where the relevant rules of inter- 
pretation has been stated by the Supreme Court :— 

When a statute uses the word ‘“shall”, prima facie, it is 
mandatory, but the Court may ascertain the real intention of the 
legislature by carefully attending to the whole scope of the Statute. 

` For ascertaining the real intention of the Legislature the Court may 
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consider, inter alia. the nature and the design of the Statute, 
and the consequences which would follow from construing it 
the one way or the other, the impact of other provisions where by 
the necessity of complying with the provisions in question is avoided, 
the circumstances, namely, that the Statute provides for a contigency 
of the non-compliance with the provisions is or is nat visited by some 
penalty, the serious or trivial consequences that flow therefrom, and, 
above all. whether the object of the legislation will be defeated or 
furthered”, 

In Craies on Statute Law, 5th Edn., the following passage appears 

at page 242 :— 

“No universa] rule can be laid down as to whether mandatory 
enactments shall be considered directory only or obligatory witk an implied 
nulbfication for disobediance. . It is the duty of Courts of justice to try 
to get at the real intention of the Legaislature by carefully attending to 
the whole scope of the statute to be construed.” The above passage 
was approved by the Supreme Court in (2) State of U. P. v. Manbodhan 
Lal, AIR 1957 SC 912. 


16. Now, what is the object of rule 3B? The object of the rule 
is, to set up the Selection Committee in each district for the purpose of 
selccting suitable persons from amongst the candidates for the inclusion 
in the panel of qualified teachers for the district. Rule 3A provides 
that no name shall be forwarded by the DPI for appointment of a primary 
_ teacher unless it has been included in the panel prepared in the manner 
provided in rule 3B. Therefore, it follows that without forming a panel 
as provided in rule 2B, there cannot be any appointment of primary 
teacher of a District School Board. Considering the whole scope of the 
rules, it cannot be said that rule 3B (1) is discretionary. In my opinion, 
it is mardatory and non-compliance of such rule renders:the appointment 
of a teacher under the District School Board, void and illegal. 


17. Itis contended that except Rule 12 of the Rules framed under 
the Bengal (Rural) Primary Education Act, 1930, there is no provision 
which entitles the Government to dispense with the services of the tem- 
porary primary teachers. In absence of any. rule or regulation, the principles 
of natural justice should be followed. An enquiry was held by the Gover- 
nment to find out the irregularities regarding the appointments made. 
as disclosed in the affidavit-in-opposition. That enquiry was held behind 
the back of the petitioner and he was not given apy opportunity to prove 
that his name was included in the panel formed by the Selection Commit- 
tee. The petitioner should have a say in that matter. 

18. In the course of hearing, Mr. Mohitosh Mazumder, one of 
the Junior learned Advocates, appearing for the petitioner, produced in 
court a list of the Selection Committee signed by some of the members 
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showing that the petitioner’s name has been included in the list. There- 
upon, I directed the respondents to produce all the relevant records before 
the court. Two supplementary affidavits have been filed. One by Sr 
Nishit Ranjan Kar, the Director of Public Instruction ofthe Government 
of West Bengal. In that supplementary affidavit the list duly considered 
and approved by him for appointment in the posts of primary teachers 
has been annexed. In that list the petitioner’s name did not appear. The 
Selection list which was sent by the District Inspector of Schools to the 
DPI was also produced in court. In that list, against the petitioner's 
name there was across mark. Unfortunately, the list prepared by the 
Selection Committee was not produced. I was told that the said list 
was lost; The Register of the candidates was produced. Petitioner’s 
name was duly entered therein. Another supplementary affidawit has been 
filed by Rakha! Dasgupta, an employee of the present District Inspector 
of Schools (Primary Education), 24-Parganas. In that affidavit it has 
been disclosed how the Advisory Board was framed when its meeting 
were held, the extracts of the rcsolution have also been stated therein. 


19. itis- conceded by the learned Advocates appearing on behalf 
of the different petitioners that provisions of Art. 311(2) of the Cons- 
titution are not attracted to these cases. 

20. Rule 12 of: the Rules provides that no teacher shall be punished, 
dismissed, discharged, rewarded or promoted by the Board without a 

previous report of his or her work from the District Inspector of Schools 
- or the Female Inspecting Officer-in-Charge of the area within which the 
primary school is situated as the case may be. Obviously, Rule 12 has 


got no application with respect to termination of services of a temporary E 
teacher. 


21. In (3) Dhingra’s case, AIR 1958 SC 36, -it has been laid down 
by the Supreme Court that an appointment to a temporary post for a cer- 
tain. specific period gives the servant a right to hold the post for the entire 
period of his tenure, and his tenure cannot be put to an ead during that 
period unless he is, by way of punishment, dismissed or removed from the 
services. Except in these cases, the appointment to a post, permanent or 
temporary, on probation or on an officiating basis or ` substantive appoint- 
ment to a temporary post gives to the servant so appointed no right to the 
post and his services may be terminated unless his services had ripened into 
what is, in the service rules, called a quasi-permanent service. 

22. In (4) Satish Chandra Anand v. Union of, India, AIR 1953 SC 
250, the Supreme Court said that when the employment is permanent, 
there are certain guarantees but in the absence of any such Imitation 
Government is free to make special contract of service with temporary 
employees, engaged in works of a temporary nature, as in other employer. 

23. In (5) Shrinivas v. Union of India AIR 1956 PERSI 455, 


a 
a 
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Chagla C.J., siting with Dixit, J., said that in the case of temporary servant 
the ‘tenure of his service may be regulated by a written contract, 
it may be regulated by rules; and in the absence of a contract or 
the rules it would be regulated by the principles of common law. If the 
contract between the Government and the temporary servant permits the 
Government to dispense with his services without notice and at any time, 
the Government is as much entitled to do so as any other private 
employer. 

24 Before the Constitution came, it is to be noticed that sub- 
section (2) of Section 241 of the Government of India Act 1935 lays down 
that it shall not be necessary to make rules regulating the conditions of se- 
rvice of persons employed temporarily on the terms that their employment 
may be terminated on one month’s notice or less. 

25. The law that governs the relation between the employee and the 
employer shall apply enqually to a case of an employee whose emplo- 
yer happens to be the State Government, unless there is something in law 
which has‘ made a departure from that rule. When the Government 
dispenses with the services of a temporary servant, it is not for the Gove- 
ronment to justify the order by referring to any specific rule but it is for the 
discharged employee to point out that there has been violation or contraven- 
tion of any provision of any Act, rule or regulation. In my opinion, in the 
absence of any specific rule provided for the purpose of terminating the 
services of a temporary primary teacher of a District School Board, the 
Government under the common Jaw can terminate the services of the 
petitioner,but it must give at least one month’s notice or pay one month’s 
salary in lieu of notice. Apart from that, there is no ristriction on the right 
of the employer to dispense with the services of a temporary employee. 

26. It cannot be disputed that if the Government had discharged 
without giving any reason at all, that order coud not have been 
challenged by the petitioner because the petitioner being a temporary 
servant had no security of tenure and as such he could not claim to con- 
tinue in government service for any length of time, and the Government 
like any other employer would be entitled to dispense with his services at 
any time, if thought proper. , 

27. Mr. Sengupta submitted that the ground for stating reasons in 
the order of termination was, to obviate difficulties of the petitioners for 
getting appointments in future. | 

28. So the point for consideration is, whether by disclosing certain 


. seasons in the impugned order of termination of a temporary employee, 
does the position alter ? 


29. If any appointment is invalid, it is said to be nulland void. 
Void acts are usually destitute of legal effect. They do not confer any 
legal right on anybody. Where Art. 311(2) is not applicable, it is not 
open to the employee to challenge the reasons given by bis employer in 
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dispensing his services nor itis open to him to say that he should be 
given an opportunity to controvert the accuracy of the materials on which 
the employer came to a particular conclusion. 

30. Itis not a case where Government has levelled any charge 
against the petitioner. It is not a case where an enquiry is required to be 
held against him. In (6) Khem Chand v. Union of India, AIR 1958 SC 
300, the words “‘reasouable opportunity” were considered by the Supreme 
Court. The reasonable opportunity includes :- 

(a) an opportunity to deny one’s guilt 

(b} an opportunity to defend himself by cross-examining the witness 

produced against htm and by examining himself or any other 
witnesses in support of his defence. 


31. Where there is no charge against the petitioner, then what he 
would controvert? He will produce witnesses for what purpose ? Where 
there is no occasion for producing any witness on behalf of the em- 
ployer, then what opportunity he requires for cross-examining the witness ? 
In an eyiquiry by the Government to find out irriegularities made by tts 
own officers, the petitioner has got no right to be present or partici- 
pate in such an enquiry or to have any “‘say” in that matter. 

32. It is contended that the services of the petitioner have been 
terminated bya person who has got no authority to terminate the ser- 
vices. The Additional Inspector of District School Board has got no 
authority to issue the orders of termination. 

33. It appears from the impugned order of termination that the 
order has been passed by Sri S. Rana, District Inspector of Schools. 
By a notification dated 16th April, 1974 it was notified that the Deputy 
Secretary, to the Government of West Bengal in his letter dated Lth of 
April, 1974 to the Director of Public Instruction had conveyed the order 
of the Governor by which Sri Sukumar Rana, the Additional District 
Inspector of Schools (Secondary Education), 24-Parganas was directed to 
exercise such financial powers as have been delegated to the post: of 
District Inspector of Schools (Primary Education), 24-Parganas, until fur- 
ther orders vice Sri Suresh Chandra Sen retired. Thereafter, by an or- 
der dated 29th March, 1974 Sri Rana took over the charge on the Ist of 
April, 1974 of the Office of the District Inspector of Schools (Primary 
Education). So it follows that on and from the Ist of April, 1974 Sri 
Rana was functioning as the District Inspector of Schools (Primary 
Education), . 


34. Lastly, itis argued that the action on the part of the Govern- 
ment was malafiede. It is not necessary to name in the petition the par- -< 
ticular officer or officers responsible for that action. Reliance was placed 
upon the decision of the Supreme Court in (7) State of ‘Punjab v. 
Ramji Lal & Ors, AIR 1971 SC 1228. 


a 
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35. In Ramji Lal’s case the Siipreme-Court said that where validity 
- af action taken by State’ Government is challenged on the ground that the’ 
action was malafide then to established malafide, it is not necessary for 
the party alleging malafide of the State action to prove that any named 
officer or officers was or were responsible for that official act. The law 
-does not cast any such burden upon the party challenging the validity of 
that action of the State Government. The State Government has un- 
doubtedly to act through its officers What matters were considered, 
what matters were Placed before the final authority and who had acted on 
behalf of the State Government in issuing-the order inthe name of the 
| Governor, are all ‘within the knowledge of the State Government. It 

would be placing àn intolerable burden in proof of a just claim to 
require a party alleging malafides of the State action to aver in his petition 
and to prove by positive evidence that a particular officer was respon» 
sible for misusing the authority of the State by taking action for a col- 
lateral purpose. - "2 . 


36. In that case the plaintiff obtained a decree of a Civil Court 
for pre-emption but inspite of that the State Government in exercise 
òf the powers under section 8(2) of the Punjab Pre-emption Act, issued 
a notification excluding from the operation of the Act land with res- 
` pect to which the plaintiff already obtained a decree. The High Court 
found on evidence that the impugned_ notification was not issued in 
good faith but issued malafide. Iam unable to follow how that deci- 
sion would be of any assistance to the petitioner. 


37. In the instant. case it has-been disclosed in the various affida- 
vits filed by the’ respondants that the previous District Inspector of 
Schools, Sri S. Sen made a large number of appointments of primary 
teachers under the District School Board, 24-Parganas, from outside 
the approved panel of DPI and thus violated some of the mandatory 
provisions of the relevant rules. Against that particular officer I am 
told, that the Government proposes -to take disciplinary action against 
him. There is no allegation in the petition that for any collateral pur- 
pose or for any ulterior motive the petitioner’s service has been dispensed 
with. If the Government -has the right .to terminate the services of a 
temporary employee, in my opinion, the motive of the Government beco- 
mes irrelevant. Moreover, from the above materials placed before me I am 
satisfied that there was no lack of bonafides on the part of the Government 
although there were- numerous irregularities. -Deplorable state of affa- 
irs in the matter of appointments of primary teachers under the. adminis- 
tratitive. control of the District School Board, 24-Parganas, has been 
narrated, by the Joint DPI in his affidavit. - 


38. It appears that with regard to the matter of appointments of 


~~ 


( 
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primary teachers under a superseded District School Board, the Govern- 
ment solely- depended upon a single person, viz. the District Inspector 
of Schools. Although the rules provided that the Chairman of the Sele- 
ction Committee shall be the District Magistrate but it is surprising that 
allthe meetings of the Selection Committee had been presided over’ by a 
non-official member., Enormous powers and vast responsibilities were 
given to the District ‘Inspector of Schools. Lakhs of rupees from 
the contribution of teacher’s Provident Fund had been diverted and utili- 


sed for the purpose of paying salaries of a large number of teachers wh- D 


7” ose appointments were subsequently declared void. It seems that there was 
no vigilance, no control, no supervision over the activities of the District 
Inspector of Schools by the Government.’ There was complete lack of 


coordination between different departments. The records have not heen — 


kept properly. No separate list of Scheduled Caste and Women candi- 


dates as required under the Act were maintained. My attention was 
drawn to a letter of termination which has not even signed by the present 
District Inspector of Schools who issued the said letter. Regar ing seventy 


five cases, the orders of termination had been revoked on. representations - 


made by the employees. On considering those representations, the Govern- 


ment was satisfied that their names were included in the approved pane’, 


It appears from the above instances that there was non- application of mind 


in every sphere. Doubis of the petitioners that if the original ` selection - l 


lists were produced before the Court theif names could have been found 
therein, have not been dispelled, Itis extremely unfortunate that so many 
young boys and girls have lost their livelihood for no fault of their own. 
I hope and- expect that there shall not be any.recurrenceé of such things in 


he 


future and if any appointments are made in future, the authorities -con- : 


cerned. should sympathetically consider the case of all the’ petitioners. | 
39. I sympathise the peignes: I regret, that I could not grant 
any relief to them. 
_ In the result, all these Rules are discharged. 
There will be no order for costs. 
S. P.M. | 
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[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Bankim Chandra Roy 
Decision : December 23, 1975 
M/s. Jenson & Nicholson (India) Ltd. a ... Petitioner 
Versus 
“State of West Bengal & Ors. .... Respondents* 


Industrial Disputes Act ( XIV of 1947), Sec. 331 (2)(b)—Application for 
approval by Tribunal—Limitations of Tribunal’s powers—Prima facie case 
to be established —Principles of natural justice to be obseryed—Charges for 
misconduct— Admission of guilt with explanation in justification—Standing 
orders— Where domestic enquiry can be dispensed with—Statutory require- 
ments under proviso to clause (b)—Simultaneous actions contemplated— 
Delay in filing application after dismissal. 

- While going out of the factory, Respondent no. 3, an unskilled workmen emplo» 
yed in the company’s factory, was detected by the Durwan at the gate of the factory to 
be in unlawful possession of a glass jar belonging to the company in a bag. The res- 
pondent was served with a charge-sheet, the charge being gross misconduct within the 
meaning of clause 14 (ILD of the Standing Orders. The Respondent submitted his expla- 
nation to the charge sheet. The works Manager of the company by a letter intimated 
that Inasmuch as the Respondent had admitted the guilt in his explanation, no further 
enquiry in the matter would be necessary. Accordingly the respondent was dismissed 
from service. Thereafter the company filed an application before the Tribunal for its 
approval of the action taken by the company. The Tribunal refused the approval. 
Against that order of the Tribunal, the company moved the High Court in its Constitu- 
tional Writ jurisdiction. 

HELD: The purported admission of the respondent in his explanation to the 
charge-sheet is not really ao admission of the charge of misconduct as per clause 14 (III) 
- Of the Standing Orders of the company. The act of taking the glass jar from inside the 
factory compound thay be an act of impropriety but it does not constitute an act of 
fraud or dishonesty or theft as there was no.mensrea, There are no other materials from 
which it can be said that the company has made ont a prima facie case for dismissal of 
` the employee under clause 14 (III) of the Standing Orders. In otherwords, it cannot be 
held on the materials available that the conclusion reached by the éompany i is one which 
a reasonable person may arrive at. Therefore the impugned order of the Tribunal is 
legal and valid. j 

Admittedly no enquiry was held by the company and no opportunitr of hearing 
was given to the employee to prove his innocence. As such, the principles of natural 
justice have been violated by the employer in making the order of dismissal. There- 
fore the Tribunal was justified in not according approval to the company’s action. 

In the instant case an application under section 33(2)(b) was filed on 15.1.66. 
the date of passing of the dismissal order by the company. But in the said application 
only the employee’s Unions were impleaded and not the employee concerned. Thereaf- 
ter on 22.66. another application under section 33(2Xb) was filed impleading the 
concerned employee. The second application, therefore had not been filed simultene- 
ously but 17 days after the passing of the order of dismissal in question, As such, the 
approval of the action cannot be given for non-observance of the imperative provision 
of sec. 33(2)(b). The finding of the Tribunal that the delay in filing the application is 
not inordinate, is not sustainable in law. 


*Civil Rule no. 1509 (w) of 1973. 
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Cases referred to : 


(1) J L. Toppo v. Tata Locomotive & Eng. Co. Ltd., AIR 1963 Pat 177 
(2) Cooper Engineering Etd. y. P. P. Munde, 1975 (2) SCC 661: AIR 
1975 SC 1900 . 
(3) M/s. Caltex (India) Ltd v. Their Workmen, AIR 1960 SC 1262 
(4) Bangalore Woolen Cotton & Silk Mills y. B. Dasappa, AIR 1960 
SC 1352 
(5) Straw Board Manufacturing Co. Ltd. v. Govind, AIR 1962 SC 1500 
(6) P. H. Kalyani v. M/s. Air France, AIR 1963 SC 1756 
R. N. Das = . oe for the petitioner 
P. K. Chatterjee a ae for the Respondent no. 3 


The judgment of the Court was as follows :— 


This is an application under Article 226 of the Constitution of India 
challenging the validity of Order No. 20 dated June 23, 1963 passed by 
the learned Judge, Second Industrial Tribunal, West Bengal, | 
l 2. The facts as appear from the petition are that an alleged indust- 
rial dispute between the petitioner, a company registered under the Indian 
Companies Act, and its workmen represented by Jenson and Nicholson` 
Staff Association has been referred to the Second Industrial Tribunal 
by he Government of West Bengal, Labaur Department, under the Order 
of Reference No. 3830-IR IR/11 L-188/(c/64) for adjudication and the 
same is pending for decision. On January 6, 1966'the respondent No. 3 
Kalipada Sharma, an unskilled workman employed in the petitioner’s 
factory, while going out of the factory was detected by the Durwan at 
the gate of the factory to be in unlawful possession of a big glass jar 
belonging to the petitioner concealed in bag. The respondent No. 3 was 
served with a charge-sheet charging him with gross misconduct under 
Rule 14 (III) of the Standing Orders and asking bim to submit his 
explanation within 24 hours of the receipt of the charge-sheet.’ The res- 
pondent No. 3 on January, 10, 1966 submitted his explanation excerpts 
from which are set out hereunder :— 


“On 6.1.66 I sawa rejected and unusable glass jar lying in the 
heaps of garbages of the factory. I collected that one and in order 
to take mustard oil from the co-operative I carried the jar’ which was 
visible from outside as the bag in which the jar was a kept was a small 
one. E i 
l confessed my fault that I had taken the thing from the rejected 
dump. i l 

~ Only the impression which worked in my mind that the jar was 
iying useless and as I had forgotten to bring any oil container from 
house I took it away, 

I beg to be pardoned for this offence...... 


( 
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_ 3. . On January 15, 1966 the Works Manager of the petitioner com- 
pany sent a letter to the respondent No. 3 intimating that in his expl- 
anation he celarly admitted his: guilt and so enquiry was deemed unnece- 
- ssary. There had been a gross misconduct under Rule 14 (III) of the 
Standing Orders for which dismissal was ‘he proper punishment. The 
respondent No. 3 was therefore dismissed from service with effect from 
the date of the order and he was asked to come to the office of the 
company on that day to take payment of one month’s wages. As the 
said industrial dispute is pending the petitioner on February 2, 1966 made 
an application before the Second Industrial Tribunal, West Bengal seeking 
for its approval to this action-of the petitioner. 


4. A written statement has been filed by the respondents stating 
that the workman did not admit his guilt as alleged. No enquiry had 
‘ever been held giving the workman any opportnnity of hearing and as 
such there has been a violation of principles of natural justice. The 
workman has not committed any misconduct and the order of dismissal 
is bad being not in comformity with the provisions of Rule 14 (IN) of 
the company’s Standing Orders. The order of dismissal was not made 
bonafide as such no approval should be uccorded to the said order. 


5. On June 23, 1973 the Judge, Second Industrial Tribunal, held 
that the workman did not confess his guilt to the charge levelled against 
him and so the company on the basis of his alleged admission alone 

could not have found him guilty of the charge framed against him. The 
‘conclusion drawn by the company on the basis of the written explana- 
tion could not be said to be the conclusion of a reasonable man. The 
order of dismissal was passed without' holding any enquiry and as such 
the company violated the principles of natural justice. The Tribunal. 
thérefore, refused to accord its approval to the said action of the petiti- 
oner company. l 


6. It is against this order this Rule has been obtained and an 
interim order of stay of operation of the said order was granted. 


7. Mr. R.N. Das, learned Advocate for the petitioner, has sub- 
mitted that the Tribunal- was wrong in refusing approval to the order 
of dismissal made by the company on a consideration of the merits of 
the case as a Court of appeal. The employee admitted his guilt in his 
explanation to the charge-sheet and as such the employer was justified in 
passing the Order of dismissal. The Tribunal should have accorded 
approval to the action of the company. as prima facie case has been made 
out for dismissal of the employee and the proposed order of dismissal 
does not amount to victimisation or unfair labour practice. There has 
been no violation of principles of natural justice, 
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8. It has been submitted that in view of the admission of the 
employee in his written explanation to the charge-sheet and in the absence 
of any prayer for any hearing there was no necessity of bolding any l 
enquiry into the charges framed against the employee and the finding of 
the Tribunal that principles of natural justice had been violated is not 
correct. Reference has been made in this connection to the decision fo 
(1) AIR 1963 Patna 177. It bas also been submitted that the Tribunal 
after having found that the principles of natural justice had been violated 
ought to have allowed the parties to adduce evidence to prove that the 
order of dismissal was passed bonafide instead of refusing approval to the 
order of dismissal passed by the company. The decision in (2) AIR 1975 
Supreme Court 1900 has been cited at the bar in support of this 
submission. 

9, Mr. P. K. Chatterjee, learned Advocate for the respondent No. 
3 has submitted that the Tribunal was perfectly justified in holding that 
the employee did not admit in his exaplanation his guilt alleged in the 
charge-sheet and the order of dismissal passed by the petitioner company. 
could not be said to be a bonafide one. No enquiry has been held by 
the petitioner to substantiate the charges framed against: the respondent 
No. 3 and as such there has been a violation of the principles of natura} 
justice in passing the order of dismissal. So approval to the said action 
of the petitioner company has been refused properly by the Tribunal. 

10. In order to decide whether the Tribunal acted properly, legally 
and within its jurisdiction in passing the impugned order itis necessary 
to consider the scope and extent of the jurisdiction of the Industrial 
Tribuna! under Section 33 of the Industria) Disputes Act, 1947. In (3). 
AIR 1960 Supreme Court 1262, Caltex (India) Ltd y.Their Workmen it has 
been held by the Supreme Court that ‘In exercising its jurisdiction under 
section 33 the tribunal has to consider whether a prima facie case has 
been made out by the employer for dismissal of the employee in ques- 
tion.” In (4) AIR 1960 Supreme Court 1352, Bangalore Woolen Cotton 
and silk Mills Company Lid. v. B. Dasappa it has been observed :- 


“ In deciding whether permission to award the proposed punish- 
ment of discharge or dismissal should be granted or not, it becomes the 
duty of the Tribunal to see whether in holding the enquiry agaiast the 
worker the management had been guilty of any unfair labour practice 
or victimisation, whether principles of natural justice were observed 
and ultimately whether a prima facie case was made out on the 
evidence taken in the enquiry and the management was acting 
bonafide.” 


11. In this case admittedly no, enquiry had been held by the 
management to establish the charges mentioned in the charge-sheet- nor 
‘any opportunity of hearing was given to the employee, the respondent No, 
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3.’ management proceeded solely on the basis of the admission of 
the employee in his explanation to the charge-sheet and made the 
proposed order of dismissal. The only question that falis for considera- 
tion in this case is whether on the admission made in the explanation did 
make out a prima facie case for misconduct as provided in Rule 14 (IIT) 
of the Standing Orders of the company and the proposed order of dis- 
missal as made by the company is one which a reasonable person could 
have arrived at on the materials mentioned before: 

12. The respondent No. 3 has been charged with gross misconduct 
under Rule 14(III) of the Standing Orders of the company. Excerpts from 
Rule 14 are set out hereunder :- 


“The company reserves the right to dismiss a workman, whether 
permanent or otherwise, without notice for disobedience to lawful 
orders, or for any gross misconduct. 


The following acts or omissions are included in the definition of 
‘gross misconduct’ 


(iii) Theft, fraud or dishonesty in connection with ‘the company’s 
property” i 

13. In his written explanation the respondent No. 3 stated that he 
saw a rejected and unusable glass. jar lying in the heaps of garbages of 
the factory and he picked it up with the impression that the same was 
lying useless in order to take mustard oil from the shop. The employee 
- also stated that he confessed his fault that he had taken the thing from 
the rejected dump. In this context he stated that he might be pardoned 
for this offence. This statement in his explanation, of course, is an 
admission on the part of the employee of taking the glass jar lying in 
the heaps of garbages inside the factory compound. The employee 
stated in his explanation that he picked up the jar with the impression 
that the same was lying useless. , Moreover, the employee, the respon- 
dent'No. 3, also stated that he kept the big jar in his small bag and the 
same was visible from outside, This admission, in my considered 
opinion, does not amount to an admission of the charges of misconduct 
provided in Rule 14 (iii) of the Standing Orders of the company. Such 
an act of taking the jar from inside the factory compound may be an act 
of impropriety but it does not constitute an act of fraud or dishonesty or 
theft as there is no mensrea. There are no other materials for which it can 
be said that the company has made out a prima facie case for dismissal 
of the employee under Rule 14 (iii) of the -Standing Orders. In other 
words it cannot be held on the materials aforesaid that the conclusion 
reached by the petitioner is one which a reasonable person will arrive 
at. ‘The impugned order of the Tribunal, therefore, is quite legal and 
valid. The decision in (1) AIR 1963 Patna 177 has no application to 
this ‘case inasmuch as in that'case the charge framed was admitted by 


` after having held that the principles of natural justice had been violated - 
the learned Judge, Second Industrial Tribunal, should have allowed the... 


‘ot 
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the employee. The contention that the Tribunal in passing the impugned 


_ order went into the merits of the case as a court of appeal to flad out ’ 


if thé charge framed against the respondent NO 3-had-been pravog to 
the hilt fails. r 

14, Admittedly 1 no enquiry has en held by the petitioner and ne 
opportunity of hearing was given to the employee to prove his innocence. 
As such the principles of natural justice have been violated by the petitio- 


“ner in passing the proposed order, of dismissal. The Tribunal is justified 


iD not . according approval to the company’s action. ‘The contention 


Management to adduce evidence to substantiate -the charges. framed is 
not sustainable for the simple reason’ that‘before making the ’ proposed. 
order no enquiry whatsoever had been held by the Management. The 
decision in (2) AIR 1975 SC 1900, Cooper Enginee. ing Ltd. v. P.P. Mun- 
dhe has no application to this case inasmuch asin that case there was 


_ an enquiry by the Manangement into the charge and the order of. dismi- 


Pha 


8sal was passed on the basis of the report of the enquiry officer. It was- ` 


held that in such case the question that -the domestic enquiry violated the >. 


principles of natural justice ; was to be decided as a preliminary issue- and 


- after pronouncement of that decision it was for the Management to décide 


if.it would adduce any evidence before Labour Court. If it would choose 
not to adduce any evidence it would not be permissible in- any. proceeding 
to raise the. issue. There i is thus no merit in this.contention.- - 

15. It appears that the order of dismissal of the. respondent ‘no. 3. 
was made „by the‘ company on 15: 1.66' with effect from the date of the 


order and the respondent no 3 Was “asked to receive his wages for one 


month on that day from the office of the. petitioner, ‘The ` application 


“under Section 33 (2) (b) of the said Act was “made before the Second 


Industrial Tribunal on February 2, 1966, i.e. '17 days after the passing of 
the order by the petitioner. - It was contended -that the Tribunal was 


wrong in holding that the delay could not be said to be inordinate. It ` 


has been submitted on behalf of the respondent no. 3 that it .is imperative 


`> under Section 33 (2) (b) that the application has to be filed before thé 


Tribunal for approval of the action of the company simultaneously with 


. the order of dismissal. In this case the application was filed by the com- 


pany 17 days after the passing of the order of dismissal and as such the 


application was not enteratinable by the Tribunal. “The decisions in’ 
(5) AIR 1962 SC 1500 and (6) AIR 1963 SC 1756 have been cited in ths’ 
connection. In ‘AIR 1962 SC 1500, Straw Board Manufacturing Co. Ltd. ` 


v: Govind, it has beea held by the Supreme-Court that: 


“the Proviso to Section 33(2) (b) contemplates. the three anes men- 
. tioned therein, namely, (i) .dismissal or discharge, (ii) payment of 


~ 
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_ wages, and (iii) making of an application for approval, to be simul- 
taneous and to be a part of the samé transaction so that the employer 
when he takes action under Section 33(2) by dismissing or discharging 
an employee, should immediately pay him or offer to pay him wages 

- for one month and also make an application to the Tribunal for 
approval at the same time.” 

It was further held that © 
“the employer’s conduct should show that the three things contemplated 
under the proviso are parts of the same transaction or at the same tims 
when the action was taken would be a question of fact and will depend 
` upon the circumstances of each case.” 
The said decision has been relied upon in (6) AIR 1963 SC 1756. P.H. 

Kalyani v. M/s. Air France. 

16. In this case an application under Section 33(2) (b) of the saidt 
Act was filed on 15.1.66, i.e on the date of passing of the order of dismissal 
by the company. But in the said application only the employee’s unions 
were impleaded and not the employee, the respondent no. 3. Thereafter on 
February 2, 1966 the instant application under Section 33(2) (b) implead- 
ing the respondent no 3 was filed. This application thus, had been filed 
not simultaneously but 17 days after the passing of the order of dismissa 
by the company. As such, the approval to the action of the company canno] 
be given for non-observance of the imperative provision of the said section 
of the Act. The finding of the Tribunal that the delay in filing the 
application is not inordinate is not sustainable in law. 

17. For all these reasons, all the contentions raised having failed 
the Rule is discharged. The interim order is vacated. In the circums- 
tances of the case there will be no order as to costs. | 

P. R. 


l 


[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Bimal Chandra Basak 
Decision : February 27, 1976 


E.C.Bose & Co. (P) Ltd. & Ors. ...Petitioners 
p Versus t= 
Calcutta Dock Labour Board & Anr. T ... Respondents* 


Constitution of India— Arts. 358, 359(1) & 12—Resolution by Calcutta 
Dock Labour Board determining rates of levy and subsequent approval by 
Central Government—Reésolution is being challanged— Whether such a reso- 
Intion is an executive action under Art. 358?—Resolution passed during Em- 
ergency uader a law made prior to Emergency— Protection under Art. 358— 
Law made during emergency and executive action taken during emergency 


*C. R. 6501 (w) of 1974, 
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—Protection also extends to executive action under law enacted prior to 
Emergency—Challange to executive action as violating fundamental rights 
under Art. 19—Presidential Order made under Art 359/1) relating to Art. 19 
Arts, 358 and 359 are not to be considered isolatedly—Bald allegation that 
impugned action violated guaranteed rights under Art 19-—-Whether court is 
bound to postpone hearing of the case— Maintainability of petition or claim 
is to be examined by court— Question of malafides of Board in passing im; 
pugned resolution— Dock Labour Board is # local authority under Art. 12— 
_ Interpretation— Adinterim injunction, granted by court, its legal implications. 
In a writ application, the petitioners challanged a resolution Dated 25.7.74 
~ passed by the Calcutta Dock Labour Board whereby certain rates of levy were deter- 
mined and in respect of which the requisite approval was given thereto by the Central 
Government, The principal question for consideration in the writ petitition is, whether 
the said resolution is an executive action within the meaning of Article 358 of ‘the 
Constitution of India, The admitted position is that during the Emergency, the im- ` 
pugned resolution was passed under a Jaw enacted prior to the Emergency. 
HELD: The Dock Labour Board is a “local authority” within the. meaning 
of Article 12 of the Constitution of India. _ 
Tbe expression ‘executive action’ in Article 358 of the Constitution is very general' 
and wide in nature. Article 358 not only protects the law enacted during the Emergency | 
bot also any executive action taken during the said period. “The expression uted is ‘to 
. make any law or take any executive action. Accordingly, itcannot be said that the 
expression “executive action’ used therein is only confined to an executive action - 
taken during the Emergency under any Jaw made during the Emergency. There is no 
reason why a restricted meaning should be given to such an expression in Article 358 when 
the Legislature did not specifically chose todo so. That being the position, the pro- 
tection given under Article 358 to the “executive action”. is not restricted or confined 
only to the executive action taken during the Emergency which was under a Jaw passed 
during the Emergency but it also extends to an executive action taken during the 
Emergency under a law passed before the Emergency. 


Therefore, the position is that the impugned resolution dated 25.7.74 is an exe- 
cutive action within the meaning of Article 358 and such an action could not be challan- 
ged during the Emergency on the ground that it violates the rights guaranteed under 
Article 19 of the constitution. That was the situation when the instant Rule was issued 
on 111074 and further when the Presidential Order under Article 359(1) was issued on 
8 1.76 in respect of Article 19, Be that us it may, Article 359 and/or -the Presidential 
Order made thereunder cannot be read isolatedly without any reference to Article 358, 
a case where Article 358 is already attracted Article 359(1) should be read in that 
background. Ifa particular executive action cannot be challanged in view of the 
protection given by Article 358, then the question of enforcement of the same wi- 
thin the meaning of Article 359(1) cannot also arise. Before any question for enforcement 
of any fundamental right, within the meaning of Article'359(1) may arise, that right 
must be an enforceable one when the present Rule was issued in October 1974 no such 
question could be agitated and the impugned resolution could not be challanged on the 
” ground of violation of fundamental rights under Article 19in view of the -protection 
given by Artiele 358 Accordingly, when in January 1976 the Presidential Order was 
made under Article 359(1) in respect of Article 19, ıt did-not improve the matter. The 
question of application of Article 359(1) and enforcement of any fundamental right 
under Article 19 cannot arise because when the instant Rule was issued in October 
1974 no: such right could be enforced. Accordingly, there was no enforceable right in 
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‘January’76 when the Presidential Order was made. 
Merely because it is alleged in the petition that the impugned action is ultra vires 
Article 19, the Court is not bound to postpone the hearmg of the case, It is however 
open to the court to examine whether any such application or claim was maintamable 
- OF not. 


In adopting the impugned resolution and in determining the levy, the Dock 
labour Board has acted lawfully within its powers. The Board has acted bonafide in 
taking into account all material facts and it ngd not been guided in arriving at its deci- 

~ sion by any extraneous matter. 

Cases referred to : 

(1) State of Madhya Pradesh v. Thakur Bharat Singh, AIR 1967 
SC 1170 
(2) Shri Meenakshi Mills Ltd. v. Union of India, AIR 1974 SC 366 
(3) Makhen Singh Tarsikka v State of Punjab, AIR 1964 SC 381 
(4) Jagadish Ch. Agarwal v. Union of India, AIR 1976 Cal 17 
(5) Rajasthan State Electricity Board v. Mahan Lal, AIR 1967 SC 
1857 
(6) :Sukhder Singh v. Bhagatram Sardar Singh Raghubhanshi, AIR 1975 
‘SC 1331 
(7) Union of India v. Dhirubhai Gokuldas Vora, 1976 (1) CLJ 148 
(8) State of Orissa v. Manilal Singhania, AUR 1976 SC 456 
(9) Ram Jawaya Kapur v. State of Punjab, AIR 1955 SC 549 
(10) Jayantilal Amratlal Sadhan v. F. H. Rana, AIR 1964 SC 648 
(11) Commissioners for the Port of Calcutta v. Asit Ranjan Majumdar, 
AIR 1962 Cal 530 
_ (12) Bhikari Behara v. Sm. Dhanapati Bentia, (1969) 73 CWN 943 
(13). Madhab Rao Scindia v. Union of India, AIR 1971 SC 530 
_ (14) Bennett Coleman & Co. Ltd. y. Union of India, AIR 1973 SC 106 
(15) R. C. Cooper v. Union of India, AIR 1970-SC 564 
(16) Jhagrakhan Colleries (P) Ltd. y. G. C. Agrawal, AIR 1975 SC 171 
(17) Bhupendra Ratilal Thakkar v. Commissioner of Income-tax, 1976 (1) 
SCC 381 
(18) Kartar Sing y. Piara Ram, 1976 (1) SCC 760 
R. C. Deb, J. N. Roy and Kamalesh Banerjee she for the petitioners 
Gouri Mitter, Advocate General and R.K. Mazumdar ...for the Union of India 
S. Roy Choudhury, Tapas ree and Subrata Roy 
...for some of the Respondents 
The judgment of the Court was as follows : 

In this application under Article 226 of the Constitution of India 

the petitioners are praying for appropriate writs directed against a 

' resolution of the Dock Labour Board dated the 25th of July, 1974 
whereby certain rates of levy were determined and the approval given 
thereto by the Central Government. 

2. The case of the petitioner as made out in “the petition is as 
follows :- 
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(a) The petitioners Nos. 1, 3, 5 and 7 are private limited companies. 
incorporated under or within the meaning of the‘Company’s Act 1956. 
The petitioners Nos. 2,4, 6 and 8 are shareholders and directors of the 
petitioners Nos. 1,3,5and7. The petitioners Nos. 1,3, 5 and7 have 
at all material times been and still are carrying on business as stevedores 
and steamer agents, inter alia, at the Port of Calcutta. 

. (b) Calcutta Dock Labour Board (hereinafter referred to as the 

said Board) is 2 body corporate constituted under the Dock Workers 
(Regulation of Employment) Act, 1948 (hereinafter referred to as the said 
Act). Under the said Act, schemes were framed from time to time for 
regulating the employment of Dock Workers. The Scheme with which 
we are concerned in the present case is the Calcutta Dock Workers 
(Regulation of Employment) scheme, 1970 (hereinafter referred to as the 
said scheme). Some of the clauses of the said scheme have been set 
out in the petition which I shall refer to later. 

(c) The petitioners Nos. 1, 3,5 and 7 have at all material times 
-been and still are duly registered employers within the meaning of and 
under the provisions of the said scheme. The petitioner No. 2 who is 
a Director and Secretary of the petitioner No. I has been and is a member 
of the said Board for over 10 years. In connection with their business as 
stevedores and steamer agents, the petitioners have been and are indenting 
large. labour forces from the Board from time to time as and when 
required by tbe petitioners. The petitioners have been indenting from 
the Board workers registered under the said Scheme. The Board has 
been supplying to the petitioners’ workers from amongst the registered 
‘monthly workers and also from the labour Pool! of the Board. It is alleged 
that under the said Scheme the petitioners Nos. J, 3, 5and 7 have been 
and are required to pay tothe Board both wages and levy in respect of 
pool Jabour indented by the said petitioners and supplied by the~ Board. 
In connection with the monthly workers indented by the said petitioners 
and supplied by the Board, the said petitioners have been and are required 
to pay wages and other emoluments and benefits to the workers d rect and 
only the amounts of the levy to the Board. It was alleged that in connec-- 
tion with the employment of montbly workers in the aforesaid manner, 
the petitioners have been and are praying very large sums to the Board 
as levy in terms of the said Scheme. Such amounts of levy are paid by the 
said petitioners to the Board periodically as and when required by the 
Board. [ His Lordship then referred to clauses (d) to (k) and continued ] 

3. On behaif of the Board an affidavit has been affirmed, wherein 
after sctting out the object of the said Act and the relevant provisions of 
the scheme, it was stated, inter alia, as follows:- [ His Lordship stated 
certain facts and continued : | 

4. An affidavit has been. affirmed on bebalf of the petitioner in 
reply to the affidavits affirmed on behalf of the respondents. I may 


4 


1976 (1) CLI] - E: C. Bose & Co. v. Calcutta Dock Labour Board 331 


Tefer to ‘some of she allegations made in the reply:- {His Lordship 
stated the relevant facts and continued J. | 
5. With regard to the new allegations im, the Reply it-was submitted on 
behalf of the respondents that the petitioners should not be allowed to rely 
on the same. In any event an opportunity-was sought for to rely on cer- 
tain records and papers to deal with some of such allegations in the Reply 
and to. show incorrectness of the same. I allowed the respondents such 
‘Opportunity pursuant to which they relied on certain documents the origi- 
nals of which was taken inspection of on behalf of the petitioners, copies 
whereof were supplied to thé petitioners. 


6. On behalf of the ‘petitioners the first contention raised by Mr. 
Deb was that I have no jurisdiction to hear or consider this writ petition 
and that this writ petition must be adjourned sine die in view of the pro- 
visions of Art. 359 (1) of the Constitution of India and the Presidential 
Order made thereunder on the 8th January, 1976 in respect of Art. 19. 
He submitted that the impugned resolution has been challenged by the 
petitioners on the ground, inter alia, that it affects the fundamental right 
of the petitioners guaranteed by Art. 19 of the Constitution and accor- 
dingly the same is ultra vires. He‘ submitted that in view of the said 
Presidential Order J have no option but to adjourn this matter sine die 
because this is a petition for enforcement of the fundamental rights of the 
petitioners under Art. 19 within the meaning of Art. 359 (1). According 
to him, the question of enforcement of any fundamental right, within the 
meaning of Article 359 (1) arises, ‘if it involves the consideration of any 
point regarding the violation of any fundamental right which is the subject- 
matter of any Presidential Order. under Art. 359. ,When the attention 
of Mr. Deb was drawn by me to Art. 358, and also to the fact that when 
this Rule was issued. Art. 358 was already in force, he submitted that Art. 
358 has no application in the present case because it applies only in res- 
pect of a legislation introduced during the emergency (hereinafter referred 
to as post-emergency legislation) or an executive action taken during an ` 
emergency (hereinafter referred to as post-emergency executive action 
under a post-emergency legislation. He submitted that an executive 
action taken during the emergency, under a pre-emergency law, asin the 
present case, is not protected by Art. . 358. Accordingly, he submitted 
that the only Article relevant for the purpose of the present case was Art. 
359 (1). He submitted that in any. event, whether Art. 358 was attracted or 
not, having regard to-Art. - 359 (1) and the Presidential Order made there- 
under on the 8th January, 1976, the hearing of this writ petition must be 
kept in abeyance. He submitted that the distinction bétween Articles 358 
and 359 (1) was that when Art. 358 applied, the Court may consider the 
merits of the case, whereas when. Art. 359 (1) applied, the Court cannot 
consider the same at all. In-such a case, Mr Deb submitted, no one can 
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move the Court by’ way ofa writ petition and if the Court has already 
been moved, the merits of the case cannot be considered, but the procee- 
ding must remain suspended. According to him, in the present case 
the validity of the said resolution bas been challenged on the ground that 
' it affects the fundamental rights of the petitioners guaranteed by Art. 19. 
Accordingly, he submitted that this writ petition is for enforcement of 
. fundamental rights of the petitioners and accordingly the same remain 
suspended ın toto and Court cannot hear the matter at all. In support 
of his contentions Mr. Deb relied upon the following decisions - (1) State 
of Madhya Pradesh v. Thakur Bharat Singh reported in AIR 1967 SC 
1170 (Para 5), (2) Shri Meenakshi Mills y. Union of India reported in AIR 
(1974) SC 366 (Para 94), (3) Makhen Singh Tarsikka v. State of Punjab 
reported in AIR (1964) SC 381 and (4) Jagadish Ch. Agarwal v. Union of ` 
India reported in AIR 1976 Cal 17. ! 

7. The learned Advocate General, appearing on behalf of the 
Union of India, submitted that the Dock Labour Board was ‘Local ' or 
other authority” within the meaning, of Art. 12 of the Constitution of _ 
India and in this connection he placed before me the various provisions of . 
the said Scheme and two decisions of the Supreme Court. He also 
submitted that accordingly the impugned resolution of the Board was an 
executive action within the meaning of Art, 358 of the Constitution of 
India. He submitted that the language of Art. 358 was-clear and it 
applied to all executive actions irrespective of the question whether it was 
under a post-emergency or a preemergency, law. Accordingly, he submi- 
tted that if a challenge under Article {9 against such ‘an executive action. 
was barred by Article 358, the question of enforcement of the said funda- 
mental right within the meaning of Art. 359 cannot arise and accordingly 
there is no question of adjournment of this proceeding. In support of 
his contentions he relied on the following decisions (5) Rajasthan State 
Electricity Board y. Mohan Lal, reported in AIR (1967) SC 1857, (6) Sukh- 
dey Singh y. Bhagatram Sardar Singh, reported in -AIR (1975) SC 1331, 
(7) Union of India v. Dhirubhai Gokuldas Vora, reported in 1976 (1) CLJ 
148, and (8) State of Cre v. Manilal Singhania, reported in AIR (1976) 
SC 456. 


8. Mr. Subrata Roy Siskin, appearing on behalf of the Board; 
at the outset made it clear that he was not making any admission onthe 
question whether the Board was a “local or other authority” within the 
meaning of Art. 12. Subject to this, he adopted the submissions of the 
learned Advocate General. In addition, he submitted that no such inte- 
pretation of the expression ‘executive action’ used in Art. 358 can be 
given as suggested by Mr. Deb. He- pointed out that the expresion ‘exec- 
utive action’ has a very wide connotation. It covers within its ambit all 
actions which are not either legislative or Judicial. He also ’submitted 
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that the expression ‘executive action’ as used in Art. 358, particularly 
having regard to the use of the expression “or”, was very general in 
nature and the same was not qualified by anything else. In respect of 
applicability of Art. 359 (1), he submitted that the question of enforce- 
ment of a fundamental right does not arise in the present case, a8 no case 
has been made out in the petition in respect of the same. In this context he 
submitted that the only solitary submission regarding the same is contained 
in paragraph 28 of the petition but no case is made out therein. He has 
further submitted that nobody has any fundamental right to carry on any 
business in the Port of Calcutta and therefore the question of the impu- 
gned resolution affecting anyune’s fundamental right cannot and does not 
arise. In support of his contentions he relied upon the following decisions 
(9) Ram Jawaya v. State of Punjab reported in AIR (1955) SC 549, (10) 
Jayantilal Amartial v. F H. Rana reported in AIR (1964) SC 648 and (1 1) 
Commissioners for the Port of Calcutta v. Asit Ranjan Majumdar reported 
in AIR (/962) Cal 530. í 


9. It may seem peculiar at first, that it is the petitions who have 
obtained the Rule nisi, on whose bekalf it is being urged that their writ 
petition cannot be heard and that it must be adjourned sine die, whereas 
it is the respondents opposing the writ petition who are contencing that the 
Court must proceed to hear and dispose of the writ petition ar { that there 
is no bar to the same. The reason for the same is not far to s:ek. There 
is anad interim order in existence in the present case which was passed 
when the Rule nisi was issued which prevents the Board from implement- 
ing the impugned resolution. If the contention of the petitioners, to the 
effect that this writ petition cannot be heard and ad interim Order, 
cannot be disturbed during the existence of the Presidential Order, is 
accepted, then this ad interim order would continue for an’ indefinite 
period to the benefit of the petitioners. 

10. Before dealing with this preliminary submission, I shall set 
out some relevant facts and law in this connection. The Dock Workers 
(Regulation of Employment) Act, 1948 came into force on 4th March, 
1948. The relevant Scheme under the said Act with which we are con- 
cerned here, was framed in the year 1970. .On the 3rd of December, 
1971 a Proclamation of Emergency was issued by the President of India, 
which is still in existence. Asa result of the same, Article 358 of the 
Constitution automatically came into force which is set out herein- 
below :— ; 

“While a Proclamation of Emergency isin operation, nothing in 
aiticle 19 shall restrict the power of the State as defined in Part III 
to make any law or totake any executive action which the State 
would but for the provisions contained in the Part be competent to 
make or to take, but any law so made shall, to the extent of the 


` 
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incompetency, cease to have effect as soon as the Proclamation cease - 
to operate, except as respects things done or omitted to be dong 
before the law so ceases to have effect. i 
While the enrergency was in force, on the 11th of Oxtober, 1974 this writ 
petition was moved when a Rule Nisi was issued and an ad interim order ` 
passed by this Court. While this application was pending the President 
of India proclaimed another emergency under Art. 352 on the 25th June, 
1975 a Presidential order under Art. 359 was passed relating to Articles 
14, ZI and 22. Art. 359 (1Y provides as follows <- 

' “Where a Proclamation of Emergency is in operation, the President 
may by order declare that the right to move any court for the enforcement 
of the right conferred by Part ITI as may be mentioned in the order and alf 
proceedings pending in any court for the enforcenrent of the rights so — 
mentioned shall remain suspended for the period during which the Pro- 
clamation is in force or for such shorter period as may be speciftd in the 
order.” / 

On the 8th January, 1976, the relevant Presidential Order was passed under 7 
Art. 359(1) which is set out hereinbelow :- 
“MINISTRY OF HOME AFFAIRS” 
ORDER 
New Delhi, the 8th January, 1976. 

G. S. R. 16(E).—In exercise of the powers conferred by clause (1) 
of article 359 of the Constitution, the President hereby declares that the 
right of any person to move any court for the enforcement of’ the rights 
conferred by article 19 of the Constitution and afl proceedings pending 
in any court for the enforcement of the abovementioned rights shall remain 
suspended for the period during which the Proclamations of Emergency 
made under clause (1) of article 352 of the Constitution on the 3rd Decem- 
ber, 1971 and on the 25th June, 1975, are both in force. | 

2. This Order shall extend to the whole of the territory of India. 

) _ (No. 11015/1/76-MISA) 
S. L. KHURANA, Secy.” 

11. The question whether the Dock Labour Board is a “local or other 
authority” within the meaning of Art. 12 or not need not engage my atter- 
tion much. No such contention has been raised on behalf of the petitioners. 
That is obvious because if the Board is nota “local or other authority’ 
within the meaning of Art. 12, then it would not be a “State” within the’ 
meaning of Part III of the Constitution (which includes Art. 19) and accor- 
dingly the question of violation of any fundamental right by any resolution 
of the Board would not arise and neither Art. 358 or 359 would be 
attracted. However, the question stands concluded by a decision of this 
_ Court in the case of (12) Bhikari Behara v.-Dhanapati Bentia reported in 
73 CWN 943 (paragraph 7). In that ‘case it was held that the ‘Dock 
Labour Board is a “local authority” within the meaning.of Clause (31) 


`~ 


1976 (1) CLJ] E. C. Bose & Co. v. Calcutta Dock Labour Board 385 
.of Section 3 of the General Clauses Act, 1897. In this connection it should 
be remembered that under Art. 367.of the Constitution, General Clauses 
Act, 1897 shall apply for the interpretation of the Constitution . which would 


include Art: 12.° Accordingly the Board must b. held to be a ae local autho- 
rity within the meaning of Art. 12. 


12, The real question is whether the resolution of the Board is _ 
an “executive action” within the -meaning of Art, 358. The ddmitted 
position is that the impugned resolution was passed during the emergenc 
under a law passed prior to the emergency. In my Opinion, the expressiony 
“execulive action” under Art. 358<is. very genera! and wide in nature. 
Article 358 not only protects a law made- during the emergency, but also 
any executive action taken ‘during the said period. ne expression used 
is “to.make any law orto take any executive action.’ . Accordingly, it 
cannot be said that the expression “executive action” saved there is only 
confined to an executive-action taken during émergency under any law 
made during the emergency. In this connection it should be remembered 
that the functions of the State are broadly classified as legislative, execu- 
tive and judicial. The executive action is.the residue of that power which 
does not fall within the other two functions. -Reference may be made in 
this connection to the following decisions. (9) Ram Jawaya v State of 
Punjab (supra) (10) Jayantilal Agarwala v. F N. Rana (supra) and (13) Ma- 
dhab Rao Scindia v. Union-of India reported in ' AIR (1971) SC 530. In this 
connection it is to be noted that the expression “or” is used between the 
words “to make any law” and,“to.take any executive action.” 
Further it is important to note that the language is not “to make any law 
or to take any executive action thereunder”. Had the relevant portion 
of the clause been couched in that form then that might have supported 
‘the interpretation sought to be put by Mr: Deb. In my opinion there is 
no reason why-a restricted meaning should be given to such expression in 
Article 358. when the legislature did not specifically chose to do so. In my 
opinion, the protection given under Article 358 to the executive action is 
not restricted or confined .only to the executive: actions taken during the 
emergency which were under a law passed during thesemergency but it 
also extends to an executive action taken aunag the emergency under a 
law passed before the emergency: 


13. In. my .opinion, the cases cited by Mr. Deb in this connection 
does not support his contention. In the case-of(1) State of Madhya Pra- 
desh (supra) the State of Madhya Pradesh made an order on 24th April 
1963 in exercise of powers conferred by. Section 3 of the Madhya Pra- 
desh Public Security Act. Sections 3 and 6 of the Act were challenged on 
the ground that they infringed the fundamental freedoms guaranteed under 
Art. 19(1)(d) and (e) „of the Constitution of India. Supreme Court held 
that Cl. (b) of Section 3(1) of the Act must be struck down in its 
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entirety as unreasonable. In this connection it was argued on behalf of 
the- appellant-State that as long as the state of emergency, declared on 28th 


October, 1962 by- the President under Art. 352 was not withdrawn -or 
revoked, the respondent could not move ‘the High Court in @ petition 


under Art. 226 of the Constitution on the plea that the fundaniental right 
guaranteed under Art. 19(1)(d) was ‘impugned. It was pointed out’by the 
Supremé Court that the Act was brought into force before thé declaration 
of emergency. It was further pointed out that if the power conferred by 
Section 3(1)(b) authorised the imposition ‘of unreasonable restrictions; tho 
clause must be deemed to be void.in view of Art. 13(2) of the Constitu- 
tion. Accordingly, it was observed that Section 3(1)(b) was, therefore, void 
when enacted and was not revived when the proclamation of emergency was 


made by the Presidént. It was pointed out by the Supreme Court that Art.’ 


358 was in terms prospective and that it did not validate a legislative provi- 
sion which was invalid because of the Constitutional inhibition before the 
proclamation. While conceding that if Section 3(1)(b) of the Act was void 
before the proclamation it was not revived by the proclamation, it was 
sought to be conterded on behalf ofthe ‘appellant- -State that Art. 358 
protects- action both legislative and executive ‘after proclamation and 


therefore any executive ‘action taken by an officer of the State or by 


the State will not be liable to be challenged on the ground that it 


infringes the furdamental freecoms under Ait. eds In thag contention: . 


their Lordships observed as follows: 


Z 


“In our judgment, this argument involves a grave falacy. All 


executive action which- operates to the prejudice of any person “must 


- have the authority of law to support it, and the terms of Art. 358 do 


‘not detract from that rule. Article 358 expressly authorises the State 
to take legislative or executive action provided such action was compe- 
tent for the Statė to meke or take, but for the provisions contained 
in Part IJI of the Constitution: Article 358 does not ` purport 


to invest the State with- arbitrary authority to take -action to 


the' prejudice of citizens and others’ it merely provides that so long 
as the proclamation: of emergency subsists laws may be enacted, and 
executive action may be taken in pursuance of lawful authority which 
‘if the , provisions of Art. 19 were operative would bave been invalid.’ 


14, In my opinion, this judgment is not an authority for the 
proposition that when an ezxecutivė action is taken during the emerge- 


4 


ncy under a pre-emergency law which law is not otherwise invalid,. 


“such executive action does not come within the ambit of protection given 
by Ar}. 358. In the case before the Supreme Court the pre~emerg- 
ency law was itself invalid end that was not revived by the proclama- 
tion and accordingly an executive action taken thereunder was also invalid 


because: it was wade- under an invalid law, that. is, without lawful, 
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authority and the question of any “protection under Art. 358 did not 
arise. In the case before us the position is different. The pre-emergency law 
under which the resolution was taken during the emergency was not chali- 
enged a as invalid. £ A 


Ei 15. For similär-rëasons, in my opinion, the decision in the case 
of Meenakshi Mills (supra) also has got no application. In that case two 
notifications both dated {3th March, 1973 issued by Textile Commis- 
sioners under Clauses 22 and 30(1)(b) respectively of the Cotton Tex- 
tiles (Control) Order, 1948 was Challenged ina writ. petition before the 
Supreme’ Court. In that case it was contended, inter alia, that the Cot- 
ton Textiles (Control) Order, 1948 was void by reasons of infringment of 
fundamental rights guaranteed by Articles 19(1)(f) and (g) and 31 as 
well as Article 301 of the Constitution. This contention was negatived 
by” the- Supreme Court. In this: context it was argued that the petitions 
were ‘not maintainable in view of emergency. Dealing with the same, it was 
pointed out by -Supreme Court that during the proclamation of emer- 
gency, ‘Art. (358 does not apply to an executive action taken during the 
‘emergency if the same is a continuance of prior executive action or an 
emanation of the previous law which is otherwise violative of Art. 19 or 
is otherwise unconstitutional. It was poiated out that the petitioners 
therein had challenged the.action or previous law to be violative of funda- 
mental rights. Accordingly, it was “held that if it can be shown that the 
executive action takeù during the emergency has no authority asa valid 
law its constitutionality can be challenged. It was pointed out that the 
- Cotton Textiles Order, 1948 was continued by the Essential Commodities 
Act, 1955. The impugned orders i in that case were made under pre-emer- 
gency Cotton -Textiles Control Order. Itwas further pointed out that 
the validity of the impugned orders was challenged uader Article 19 (1) (f) 
and (g) of the Constitution on the ground that it was a pre-emergoucy 
Executive Order. which could have been challenged under Article 19¢1)(f) 
and (g) before the proclamation of emergency. Accordingly, it was held 
that from that point of view the petitioners were competent though the 
challenge was insupportable on all grounds. In this connection the 
following observations of the Supreme Court:in the case of (14) Bennett 
Coleman & Co's case reported in AIR 1973 SC 106 was relied on: 

os During - the proclamation of emergency Article 19 is suspended. 

But it would not authorise ‘the taking of detrimental executive action 

during the emergency affecting the fundamental rights in Article 19 

without ány legislative authority or in purported exercise’ of power 

i conferrèd by any pre-emergency law which was invalid when enacted.” 
As I have already pointed, .the facts of our case are completely different. 
In the present case the impugned resolution © cannot be described as a 
continuance of a prior executive action or an emanation ofa previous 


x 
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law which is otherwise violative of ‘Art. 19 or ‘otherwise unconstitutional. 
This case also is not an authority of the proposition propounded by Mr. 
Deb as indizated above. 

16. Therefore, the position is that the impugned resolution in the 
present case is an executive action within thecmeaning of Art: 358 and l 
such action could not be challenged during the emergency on the ground 
that it violates the rights. guaranteed under Art. 19. That was the posi- 
tion when this Rule was issued on 11th October 1974 and when the Presi: 
dential Order under Art. 359 (1) was issued on 8th January 1976 in res- 


. pect of Art. 19. Io my opinion, Art. 359 and / or any Presidential order 


made thereunder cannot be’ read isolatedly without any reference .to Art. 


°358. In.a case where Art. 358 is already attracted, Art. 359 (1) should 


be read in that background.. Ifa particular executive action cannot be 
challenged .i in view of the protection granted by Art. 358, then the question 
of enforcement of the. ‘same, within the meaning of. Art. 359 (1), cannot 
also arise. Before the question of enforcement of any fundamental right 
within the meaning of Art. 359 (1) may arise, that right must be an enfor- 
ceable one. When this Rule was issued in October, 1974, no such ques- 
tion could be agitated and the impugned resolution could not be challeged 
on the grounb of violation of ‘fundamental rights under Art. 19 in view | 


' of the protection granted by Art, 358. Accordingly when in January. 


1976 the Presidential Order was passed under Art. 359 (1)-in Tespect of 
Art. 19, it did not improve the matter. The question of application of 
Art. 359 (1) and enforcement of any fundameatal right under Art. 19 
cannot arise because when the Rule was issued in October, 1974 no such 
right could be enforced. Accordingly, there was no enforceable right in 


_ January, 1976, when the Presidential Order was issued. 


-17. Even if Art. 358 had-no application or could not be referred 
to for the purpose of ascertaining the scope of a Presidential Order under 
Art. 359 and if Art. 359 is to be applied iadependently irrespective of 
Art. 358, that does not improve. the petitioner’s case. Merely because it 
is alleged in this, case that the action'tàken is ultra vires Art. 19, that is 
not the end of the matter and the Court isnot bound to postpone the 
hearing of the matter merely on such allegation. Itis open to the Court 
to examine whether. any “such application or claim was maintainable or 
not. In the present case the only allegation regarding violation of Art. 
19 is in paragraph 28 of the petition, wherein it has been alleged as. 
follows : Saa 

“Your petitioners state that your petitioners Nos. 2, 4, 6 and 8 

‘ have a fundamental right to carry on the said. business throngh their 
respective companies being the petitioners Nos. 1. 3,5 and 7, By impo- 
sing the said prohibitive and exorbitant Levy the respondents afe 
threatening to interfere with the said petitioners’ said fundamental right 


p 


1 


` 


t976 (1) CLI] E.C. Bose & Co, v: Calcutta Dock Labour Board 389 


> 


-to'carry on their business. The said excessive Levy would prevent 


your, said petitioners from carrying on their business. In the premises 
imposition of the said levy at the said rate is unconstitutional and in 
_ ,cohtravention.of your said petitioners’ rights under Article 19 (1) (8) 
of the Constitution of India.” | 
18. Firstly, it is to be pointed out that the impugned 
resolution imposes levy payable. by registered employers, In the 


-present case, the respondents Nos.1, 3, 5 and 7 are the registered 


employers concerned. They -are corporate bodies and fundamental 
wights guaranteed: by Art. 19 are not available to them. The respon- 
dents nos, 2, 4, 6 and 8 may be shareholders and directors of the respon- 
dent nos, 1, 3, 5 and 7 as alleged, but the impugned resolution does not’ 
impose any levy on the shareholders or directors of the registered emplo- 
yers. I am aware of the decision in the case (15) R. C. Cooper y. Union 
of India (otherwise known as the Bank Nationalisation case) reported in 
AIR 1970 SC 564, If is true that in -certain cases an order made or law 
passed against or in respect of a corporate body may affect the fundame- 
ntal right of its members or directors but in this case it has not been 
shown how by virtue of ‘the said’ impugned the resolution fundamental 
rights of the directors or shareholders as such have been affected. 

19. Secondly, it is to-be noted that apart from a bald allegation as 
referred to above no prima facie case has-been made out to show the 
right to carry on business guaranteed’ by Art. 19 has been infringed. 
There is no sufficient averment in-the petition or material before the Court 
to show how the resolution affects the petitioner’s right to carry on busin- 
ess and how it amounts tō an unreasonable restriction. In this context ` 
i may point ont that it was specifically alleged in the affidavit affirmed on 


_ . bebalf of the Board that the registered employers get reimbursement of levy 


paid by them- from their members, i.e. the Shipping Companies, on the 
basis of Jevy certificate issued by the Board. It was further pointed out 


-in the said affidavit that the representatives of the shipping interest in the 


Boasd fully endorsed the proposal to increase the levy on monthly workers, 
the cost of which they are to bear in the ultimate analysis It was further 
stated that by the increase of levy the petitioners are in no way financilly - 


_- affected and none of their ‘alleged rights has been infringed. These alleg- 


actions have not been specifically denied by the petitioners in their affidavit- 
in-teply. Accordingly, if. this levy is ultimately to be paid not by the 
registered employers but-by the shipping companies concerned, the ques- 
tion of any unreasonable restriction. to any alleged fundamental right to 
carry on business:cannot and does not arise. — 

20.-. There is another aspect of this matter. As pointed out in the 


-case of Commissioners of the Port -Calcutta y. Asit Ranjan Majumdar 


(supra) a citizen of India cannot claim as a fundamental right to carry on 


r 
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a particular business such as that of stevederes ina particular area like 
the Docks owned by the Port of Calcutta. 

21. For the aforesaid reasons, I must hold that nov ach fundame- 
ntal right under Art. 19 exists in the petitioners’ and the question of any 
infringement of that right cannot arise. Further on the date of the issue 
of the Rule and on the date of. the - issue of the Presidential Order under 
Art. .359 (1), there: was no such fundamental right which could be - enfor- 
ced by this writ petition. Accordingly, the Presidential Order under 
Art. 359 issued on 8th January, 1976 is no bar to the hearing and dis- 
posal of this writ petition.. 

22. In this context tne Appeal Court judgment in the cases of 
-Union of India v. Vora (supra) may be referred to. In that case a writ 
petition was filed by Vora whereupon a Rule Nisi was issued by Janah,-J. 
on 6th January, 1975. When the learned Judge also passed an ad-interim 
order of injuaction restraining the. Union of India and the other respondents 
in the writ petition, their agents’ and sub-ordinates from arresting the 
petitioner Vora under COFEPOSA or under any other Preventive Deten- 
tion Act. In March 1975, an application was made by the appellants for 
vacating the interim order of Janah, J. While the application was pend- 
ing the President of India proclaimed emergency under Art. 352 on the 
25th June, 1975. On the 27th June, 1975, a- Presidential Order under Art. 
359 was passed in respect of Articles 14,21 and 22 of the Constitution. 
On 10th August, 1975, COFEPOSA was included in the 9th Schedule of 
the. Constitution by- the Constitution 39th Amendment Act of 1975. 
Against this background, Mr. Justice P, K. Banerjee passed aa order on the 
24th November, 1975 in the said application for vacating the interim 
order, holding that in view of the Presidential -Order under Art. 359, the 
right to move the Court for enforcement of fundamental right has been 
' suspended and the éntire application made by Vora would be adjourned 
sine die. Accordingly, the hearing of the writ petition was adjourned 
sine die’ on that ground. The result. was that the order. of injunction 
granted by. Janah, J. remained in force. Being aggrieved by the said 
order of P. K. Banerjee, J. the Unioa of India and others preferred 
‘an appeal. In this appeal, the Union of India made an interlocutory 
application praying- that the order .of P. K. Banerjee, J. be stayed. 
and that the earlier order passéd~ by Janah, J. on 6th January, 
1975 be vacated. The Appeal Court, after examination of the 
facts of the case and particularly the prayers in the petition held 
that as no order of detention was till then passed against the 
petitioner, Clause (b) of the prayer ‘made by Vora could not be_ allowed 
and since such prayer was not maintainable, the order of injunction 

passed in terms of Clause (i) of prayers was also beyond the scope of 
the application. Regarding the other prayers, after a careful considera- 
tion of the sam3, the Appeal Court cams to the conclusion that this 
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Court_had no jurisdiction to make any of the orders asked for. It was 
accordingly , observed that the positition was, that in the context of the 
facts of the case and partcularly in view of the different enactments and 
Presidential Orders referred to, the entire application of Vora under Art. 
` 226 of the Constitution was bound to fail and no interimo rder in respect of 
that application could be passed by Janab, J. It was observed that it was in 
view’ of the Presidential Order dated 27th June, 1975, that Banerjee, J. 
‘adjourned the application. However, it was-pointed out that the effect of 
inclusion of COFEPOSA ın the 9th Schedule which attracted Art. 31B, 
was that no action taken under it ‘could be challenged on the ground of 
infringement of fundamental rights. For the aforesaid reasons, the 
interlocutory application was allowed. The order of Banerjee, J. dated 
24th November 1975 was stayed and the earlier ad- interim order passed 
by, Janah, J. was vacated’ 
23.. The-decision in Vora’s case süpper what I have held above. 

This decision makes it clear that merely because itis alleged that some 
fundamental rights specified under a Presidential! Order under Art. 359 
have been infringed, that 18 not the end of the matter; the Court is not 
precluded from considering the matter and is not bound to adjourn the 
matter sine die,. This decision .also supports my View that in such a case 
the Court 18 entitled to. examine the writ petition and to find out whether 
the. petitioner has any enforceable right and whether it is open to, 
the petitioner to challenge any action on the ground of alleged infringe- 
ment of fundamental mghis.. Had it not been so, the Appeal Court 
would not have alllowed the rnterlocutory application made before it and 
vacated the interim order passed by Janah, J. As pointed out i the case 
of.(16) Jhagrakhn Colleries v..G. C. Agarwal reported in AIR (1975) SC 
171 an appeal ıs a re-hearıng of the case. Accordingly, the appeal could 


` _ not have been entertained it Mr. Deb’s contention was Correct. 


24. Jagadish-Chandra Agarwal’s case (supra) decided by Sabyas- 
achi Mukharji, J. does not heip the petauioner, -Firstly, in my opinion, 
the said “decision has lost its force in view of the decision of the 
Appeal Court in Vora’s case. If mere allegation of violation of funda- 
mental right specified i ina Presidential Order under Art. 359 (1) was suff- 
_cient to prevent the ‘Court from considering the matter at all, then no 
such appeal could be entertained and .no such interlocutory application 
could be allowed in such appeal of apy such order passed by the Appeal 
Court. Secondly, it is to be pointed out that in that case only Art. 14 and 
the Presidential ‘Order made under Art. 359 in.respect of that Article was 
involved. The question of Art. 19 and the scope and effect of Art. 358 was 
not involved in that case as it is involved in the present case. 
"25. -The observations made in Makhan ‘Singh Tarshikka’s case 
(supra). which was melee upor by Mr. Deb, does. not support his 
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contention. In that case, it was observed that Art. 359 (1) and the Presiden- 
tial Order issued under it may constitute a sort of moratorium or a blanket 
ban against the institution or continuance of any legal action subject to- 
two important conditions. It was pointed out that the first condition 
relates to the ‘character of the legal action and requires that the said action p 
must seek to obtain a relief on the ground that the fundamental- rights 
specified in the Presidential Order have been contravened. This is not 
an authority for the proposition that merely because there is an allegation 
of infringement of fundamental rights specified in a Presidentiat order under 
Art. 359. the Court cannot examine the matter but must adjourn the same 
sine die. On the other hand, from the first condition, specified above, 18 
is clear that the Court is entitled to 'examıne the character of the legal 
action and the mature of the relief which is’ sought in the writ petition. 
That in my optnion support my view that the Court is not’ debarred from 
going into the questton as to whether the ere have any efiforceable 
fundamental right at alt. 


26. I may also point out that in the case of (77) Bhupendra Ratila? 
Thakur & Another y. Commissioner of Income Tax, Gujarat, reported in 
(1976) I SCC 38t Supreme Court negatived the contention of the 
appellant that Rules t12-B and t12-C of the rules framed under the Income 
Tax Act were ultra vires Art. 14. It may be noticed that the judgment `` 
was delivered in this case after a Presidential Order under Art. 359, in res- 
pect of Art. 14, was issued. Similarly in the case of (18) Kartar Singh v. 
-Piaria Ram reported in (1976) I SCC 760 certain provisions of an UP Act 
was challenged as ultra vires Art. 14 and Art. 19. In-that case it was 
held that the writ petition had become infructuous. Accordingly, by a 
judgment and order dated 3rd December, 1975, that is, after the issue of 
Presidential Order under Art. 359 relating to‘Art. 14, the Writ petition - 
was dismissed. If the contentions of Mr.’ Deb in this respect had -been 
correct, then the Sapreme Court could not have heard ór considered the 
matter at all: which they did. 

[ His Lordship there dealt with case on merits in t paragrap 27 to 44 and 
Continued : | a rae 


45, Accordingly { reject the contention of Mr. Deb on ‘the merits ` 
also. - I hold that in adopting the impugned resolution and determining 
the levy, the Board has acted lawfully within its powers. The Board has 
acted -bona fide in taking into. consideration all the material oe, and it 
was not guided in its decision by any extraneous matter. 

46. Accordingly I dismiss the writ petition and discharge the Rule. 
All interim orders are vacated. No order as to costs. 

47. A prayer has been made on behalf of the petittoners for stay 
of the operation of this order and I reject the same. Upon the’ request made 
to that effect on behalf of the petitioners, I give below my reasons “for 
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rejecting such prayer. In this case on behalf of only three registered 
employers this writ petition has been filed; whereas the interim order 
prevents the implementation of the impugned resolution in toto and the 
benefit of the same is enjoyed by all the registered employers 
including those who are not parties herein. If a stay of the opera- 
tion of this order is granted, this state of affair would continue and the 
resolution cannot be given effect to even in respect of those registered 
employers who are not parties to this petition. Anomaly of the situation 
becomes more patent, when it is taken into consideration that all the 
registered employers through their association,- have participated in the 
deliberation of the Special Committe which has been set up as a part of 
the resolution impugned in this proceeding.’ Then again the admitted 
position is that the Board is deprived of a sum of Rs. 2-1/2 lakhs per 
month at least (according to Dr. Banerjee for the Board-Rs. 8 lakhs per 
month) as a result of the injunction. Up to now. more thana sum of 
. Rs. 40 lakshs is due to the Board. A good part of the money may be 
permanently lost to the Board because some stevedores may be 
ultimately unable to pay the arrears. Ifthe stay is granted, the Board 
would not only be unable to recover the amount of levy in respect of 
the arrears but also in respect of the future period. The position is, the 
financial condition of the Board is not good. For sometime past, it has 
been running with the aid of loans granted by the Central Government 
which has expressed its inablity to grant any further loan. On the other 
hand the Central Government has asked for repayment of the loan. There- 
fore without the money to be collected from the levy, which is the 
subject-matter in this writ petition, -the Board may find it impossible to 
operate the scheme. thereby bringing misery to about 12,000 registered 
dock workers, Ifthe stay is granted it would affect not merely the 
parties before me but it may also very likely adversely affect the whole 
system of the setevedore working as well as the registered workers in 
Calcutta and the work of the Port of Calcutta also. 

30. Let the operative portion of this order, countersigned by the 
Assistant Registrar (Court) of this Bench, be given to the learned Advo- 
cates appearing before me. 


P. R. 
' [CIVIL REVISIONAL JURISDICTION} 
Before Mr. Justice Chittatosh Mookerjee 
Decision : March 4, 1976 
Sri Sri Iswar Buro Shib Thakur & Ors. ss ... Petitioners 
. Versus 
State of West Bengal & Ors. ss .. Opposite Parties* 


*Ciyll Revision case no. 1288 of 1968. 
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` Limitation Act (36 of 1963) Art. 120—Prescribed period for substitu- 
tion— Whether applicable to case of a shebait having died— Application for 
adding heirs of deceased shebait impleaded as defendant, made beyond time— 
Rejection of such application— Whether whole suit would abate. 

Shebait—Legal character of— Abatement of suit on death of shebait, 
heirs having not been brought on record in time— Legal position. 


A Hindu deity being represented by four shebaits instituted a suit in the Court 
of Munsif for certain reliefs. In tbat suit, another shebait was impleaded as a 
proforma defendant inasmuch as be did not agree to join asa plaintiff with the other 
shebaits in instituting the instant suit. During the pendency of the suit, the said proforma 
defendant died. An application was made more than a year after his death for add- 
ing his heirs and legal representatives as parties defendants. The said application 
Was rejected by the trial court on the ground that the. entire suit had abated as the 
plaintiffs had failed to make the application for substitution in time. Being aggrieved, 
the plaintiffs moved a revisional application before the High Court and obtained a Rule. 
The petitioners contended that there could be no question of abatement of the entire 
suit on the death of the proforma-defendant. 

HEBD: The question of abatement of the suit on the ground that the plaintiffs 
had failed and neglected to make the requisite application, for substitution within the 
prescribed period of limitation for bringing the heirs and legal representatives of the pro= 
ferma defendant on record, does not arise in the circumstances of the present case. 
Further, there cannot be any question of abatement of the suit inasmuch as there was 
no lis between the plaintiffs and} the proforma defendant, since deceased, nor any 
relief was claimed in the suit against the said defendant. 


Cases referred to : 


(1) Maharaja Jagadindra Nath Roy Bahadur v. Rani Hemanta Kumari, 
(1904) LR 31 IA 203: ILR 32 Cal 129 
(2) Tarit Bhusan Roy v. Sree Sree Iswar Sridhar Salgram Sila Thakur 
ILR (1941) 2 Cal 447 : 45 CWN 432 
Oy, “Sri Sri Iswar Sridhar Jiew y. Jaharlal Mukhopadhya, (1944) 49 
'CWN37 © 
(4) Keshab Rai Jieu Thakur y. Jyoti Prosad Singha Deo, AIR 1932 
Cal 783 
(5) Ratnam Pillai v. Nataraja Desikar, AIR 1924 Mad 615 : 84 IC 200 
(6) Gajanan Maharaj Sansthan, Shegaon y. Ramrao Kashinath, AIR 
1954 Nag 212 : ILR 1954 Nag 302 
(7) Sabitribai Devi v. Jugal Kishore Das (1938)-43 CWN 41 
(8) Smt. Rani yv. Smt. Santa Bala Debnath, AIR 1971 SC 1028 
Nirendra Krishna Mitra aa ... for the Petitioners 
Manindra Nath Ghosh and R. M ikfopadheay ...for Opp. Party no. 6 


The judgment of the Court was as follows :-— 


Sri Sri Iswar Buro Shib Thakur, a Hindu deity, represented by four 
-persons described as its shebaits, obtained the present Rule against the or- 
der of the Jearred Munsif, Ist Court, Arambagh, rejecting ansapplication of 
the said deity for adding the heirs and legal representatives of the deceased 
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proforma defendant no. 8. The said application was made more than a 
year after the death of the proforma defendant No. 8, who was described in 
paragraph 4 of the plaint as one of the shebaits of the deity who was not 
allegedly discharging his duties and who did not agree to join with the 
other shebaits in instituting the instant suit. The learned Munsif rejected 
ths above application made on behalf of the plaiatiffs on the ground 
that the entire suit had abated by the failure on the part of the plaintiffs to 
make within time any application for substitution in place of the dece- 
ased defendant’ No. 8. 

2. Mr. Nirendra Krishna Mitra, learned Advocate for the petitio- 
ners, has submitted before me that the suit in question was instituted by 
the deity itself and the proforma defendant No. 8 wasimpleaded in the 
suit to remove any possible objection to the representation of the deity 
who by its very nature is required to act through its shebaits. Mr. Mitra 
farther submitted that in the instant case Rules 3 and 4, Order 22 of the 
Code of Civil Procepure have no manner of application because really 
there was merely devolution of the office held by the proforma defendant 
No. 8, and, therefore there could be no question of abatement. According to 
Mr. Mitra in a suit brought on behalf of the deity, when a shebait, who has 
been impleaded as a proforma defendant dies, at the highest it might be 
contended that the representation of the deity is not complete until the 
= successor of the deceased defendant is brought on record so that the entire 
body of shebaits might.be on record. Mr. Mitra further contended that 
in the instant suit no relief was claimed by the plaintiffs agaiast the 
proforma defendant. There was no issue between the parties to be tried. 
. Therefore, in any event, there could be no question of abatement of the 
entire suit on the death of the said proforma defendant. 

3. In my view, the contentions, raised on behalf of the petitioners, 
should prevail. -Therefore, it is not necessary for mz to consider the 
further submission of Mr, Mitra that even after an abatement takes place 
the Cout may under Order 1, Rule 10 of te Code add the heirs of the 
deceased defendant as parties in the suit. 

4. Upon a conspectus of the varius decisions cited at the Bar, I 
find that in order to decide whether a suit abates by the death of one of the 
shebaits, the deciding factor would be the framə of-the suit itself. It is 
pow well-settled that although ordinarily the right of suit 1s vested in the 
shebaits as laid down by the Privy Council Case in (1) Maharaja Jagadindra 
Nath Roy Bahadur y. Rani Hemanta Kumari Debi, reported inLR 31 IA 203 : 
ILR 32 Cal. 129 (1904), the deity itself has power of sueing and of 
being sued (See in this connection the discussion in the judgment of Pal, J. 
in (2)Tarit Bhusan Roy . Sree Sree Iswar Sridhar Salgram Sila Thakur, 
reported in ILR (1941) Cal. 447 at page 531). In the eventa Hindu 
deity, who is a jurisdic >n person itself brings a suit or is impleaded as a 
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defendant, it is required to be represented by competent persons who are 
ordinarily the shebaita of the said deity. Law, however, does not compl- 
etely rule out the possibility of a deity being represented by some of the 
shebaits or even by a stranger. The said contingencies, however, are not 
present in the instant case, In the mstant case, the deity represented by 
some of the shebaits, had brought the suit. In a suit of the present kind the 
real plaintiff is the deity itself and the shebaits, whose names appear 
in the cause title of the plaint either in the category of plaintiffs or of the 
defendants are in the position of representatives of the deity. With regard 
to the suit of the present kind Nasim Ali and Biswas, JJ. ın the case of (3) 
Sri Sri Iswar Sridhar Jiew v. Jahor Lal Mukhopadhya and Ors., reported 
in 49 CWN 37, had observed as follows : 

“There is no absolute rule of law that all the co-shebaits must 
join in representing the deity and circumstances may exist in which 
the deity may be represented by some only of its shebaits or even by 
a person who is nota shebait. Where a suit isa suit by the deity. 
represented by some of its shebaits, the question whether the other 
shebaits should be joined as parties is often a question of mere proc- 
edure or expediency, the test being whether in all the circumstances 
of the case the interest of the deity can be ssid to be sufficiently repr- 
esented. 

A suit by a deity, represented by two of its three shebaits, without 
the third whose title the other two denied being made a party, isa 
good suit and cannot be said to become a properly constituted suit 
by the deity only on the third being added as a co-plaintiff.”’ 

In the above view, their lordships declined to apply the principles of 
section 22 (1) of the Limitation Act to the appeal before them. I respect- ` 
fully agree with ihe above proposition of law. ` 

5. Mr. Mitra, learned Advocate for the petitioners, in this conne- 
ction has also placed strong reliance upon the observations of Mitter and 
Bartley, JJ. in the case of (4) Keshab Ral Jieu Thakur v. Jyoti Prosad 
Singha Deo and others, reported in AIR 1932 Cal 783 to the -effect that 
where a suit was instituted by a deity represented by its Mohunt and 
shebait for declaration of title etc. Rules 2,3 and 4 of Order 22 would 
be inapplicable in the event of the death of the said Mohunt and shebait. 
The Mohunt in such 4 suit must be deemed to have sued in representative 
capacity and in. such case rule 2 of Order 22 should be deemed to be 
inapplicable. Their lordshipsin Keshab Rai Jieu Thakur’s case (supra) 
referred in this connection to a decision of the learned Single Judge of 
‘Madras High Court in the case of (5) Ratkam Pollai v. Nataraja 
Desikar, reported in AIR 1924 Mad. 615=84 IC 200. A Division 


Bench of Nagpur High Court in the case of (6) Gajanan Maharaj 
Sansthan, Shegaon v. Ramrao Kashinath, reported in AIR 1954 
“Nag. 212: ILR 1954 Nag 302 following the above decision of Keshab 
Ral Jieu Thakur y. Jyoti Prosad Singha Deo and ors (supra) held that a 


E976 {1) CLI] Sri Srì Iswar Buro Shib Thakur v. State of W. B. 397 


religious institution is a juridical person, but it can act only through a sen- 
tient person. The position of such a person would be analogous to that of 
a next friend of a minor although it would not be quite appropriate to hold 
that the position of an idol was identica) with that of a minor. In the 
event such a representative dies, the Division Bench held that Order 22, 
Rule 3 would be inapplicable and’ the suit would not abate on account of 
the said death. The proper course would be to order substitution under 
Order 22, Rule 10. Their lordships also made an analogy with a case 
where the guardian of the minor pfaintiff dies after the institution of the 
suit. In such case the suit might be stayed untileappointment of a nextfriend 
in his place. The above decision of the Division Bench of Nagput High Co- 

wrt has been referred to in Dr. B.K. Mukherjea ‘On the Hindu Law of Reli- 
gious and Charitable Trusts’, 3rd Edition. The instant suit was by the 
deity and the defendant no. 8 was impleaded to oviate any objection 
regarding representation of the plaintiff deity. 

6. - In the above view, I conclude that the instant suit out of which 
this Rule arises did not abate by failure on the part of the plaintiffs to 
make any application for substitution within the period prescribed by Art. 
120 of the Limitation Act, 1963 for bringing the heirs of the deceased 
defendant No. 8’ on record. ` 

= 7. Another reason why there is no question of abatement 
would be that, as submitted by the learned Advocate for the .petitioners, 
there was no lis between the plaintiffs and the proforma defendant No. 
$- inasmuch as no relief was claimed. in the plaint against him. In this 
connection reference may be made to the decisions reported in the cases 
of (7) Sabitribai Devi v. Jugal Kishore Das and others, reported in 43 CWN 
41 and (8) Smt. Rant and another v. Smt. Santa Bala Debnath and others, 
reported in AIR 1971 SC 1028. 

8. Inthe above view, I make the Rule absolute and set aside the 
order complained of. The application for amendment of the plaint for 
bringing on record the heirs and legal representatives of deceased defen- 
dant No. 8 is allowed. The trial Court will oow furtber proceed with 
the suit in accordance with law. 

There will be no order as to costs. 

Let the records be sent down expeditiously. 


N.C. S. 
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[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Rabindranath Bhattacharya 
Decision : March 2, 1976 _ 


Sudhendu Nath Banerjee & Ors. _... gi ... Appellants 
Versus 
Bhupati Charan Chakraborty & Ors. si Respondents” 


Enemy Property Act (34 of 1968) Sec. 5—Vesting of enemy property ia 
‘Custodian of Enemy Property for India—Effect in law—Declaration ‘ of Em- 
ergency—Effect thereof—Suit filed prior to such declaration—Imposition of 
Jegal bar on alien enemy to prosecute suits —Effect thereof on suit filed prior 
to such declaration— Whether suit would abate—Duty of court as to the 
prosecution of such. suit. 


Civil Procedure Code (Act 5 of 1908) Sec. 83—suit 3 aliens—suit filed 


prior to declaration of Emergency—Abatement of suit— Position in law. 

_ An ejectment suit was filed on the allegation that the plaintiff was the owner of 
the suit property and the defendants were mere licensees and tho licence having beso 
revoked, the defendants did not vacate. Hence. the ejectment suit. The defendants 
stated that they were the owners of the suit property and were in possession of the pro~ 
perty in exercise of their rights as owners. The story of leave and licence was false. 
They further stated in their written statement that as the plaintiff was a Pakistan na- 
‘tional, the suit property, even if ths plalotiff’s story of ownership be found to be correct 
had vested in the Custodian of enemy property for India and as such the instant suit 
was not maintainable. The trial court decided the issues in favour of the plaintiff ex- 
cept issue no. 8 which relates to the question of vesting of suit property in the Custodi- 
an of enemy property. Therefore the suit was dismissed, The lower appellate court 
held that suit ‘was maintainable and it concurred with the trial court that the suit 
property belonged to the plaiatiff and that the defendants were in permissive occupa- 
‘tion of the suit property. In the result the appeal was allowed and the suit was decreed. 
Hence the second appeal by the defendants. a 

It was first contended that in view of the Enemy Property Act 1968 a the con- 
nected laws and regulations prior to the Act of 1968, as the plaintiff was a Pakistanı | 
national when Pakistan was declared an enemy of India, the suit started by him should 
have been dismissed. It was further contended that in view of section 83 of the Code 
of Civil Procedure again, the plaintiff’s suit should have been dismissed. ; : 

HELD: With the vesting of a property in the Custodian, the enemy does not 
Jose all his interests 10 or title te the property vested in the Custodian. Nowhere in the 

Act of 1968, it has been stated that after such vesting, the transfer made by the enemy 
owner of the property, already vested, becomes void. Therefore, as a result of vesting 
of the suit property in the Custodian of enemy property for India the plaintif did not 
lose his right, title and interest in the property in suit and that it cannot be sard that ths 
instant suit automatically abated or that the title to the snit property was lost to the 
plaintiffs 


In the facts and eieeiriiatanees of the case the mere vesting of tha proporty 
under the Defence of India Rules or the Ordinance or the Enemy Property Act 1968 in 
the Custodian will not prevent the enemy from continuing the suit if the Custodian does 
pot take any step or choose to continue the suit. 


When the plaintiff instituted the instant sutt there was no bar to such institution 
of the suit. But during the pendency of the suit, an Emergency was declared’ by 


_*Second Appeal No. 810 of 1972. ` 
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the Union of India and as a result thereof the plaintiff was disqualified from prose- 
cuting the instant suit on and from 109.65 till ,the declaration of Emergency was 
lifted. As the plaintiff was disabled to prosecute his suit any further by the operation 
of law, the suit should have been kept ın abeyance by the trial court forthe period 80 
“jong as the plaintiff was unable to prosecute the suit or until it could be otherwise pro- 
secuted according to law. There cannot be any question of dismissing the suit. The 
Jaw does not provide for dismissal of the suit Inthe instant case, it appears that 
during the period of Emergency when the plaintiff was disabled from continuing the 
suit, the suit was disposed of by the trial court. Such a disposal of the swt by the 
trial court was illegal and without jurisdiction and consequently all proceeding taken 
in appes! were likewise invalid. The decrees passed by both tbe courta below being 
ineffecttve, are liable to be set aside. Io otherwords, all proceedings taken from 10 9.65 
were Clearly illego] and without jurisdiction. 

Hence the second appeal succeeds and the case was remanded to the trial court 
to proceed with the suit from the stage as it was on 8.9.65, 


“Cases referred to : 


(1} Asudulla Choudhury v. State of West Bengal, (1973) 79 CWN 153 
(2) Mahammad Israil v. Union of India (1974) 80 CWN 193 
Ranjit Kumar Banerjee and Santi Ranjan Goswami ...for the appellants 
Manindra Nath Ghosh and R. K. Roy Chowdhury ...for the respondents 


- The judgment of the Court was as follows : 


This second appeal is by Sudhendu Nath Banerjee, the defen- 
dant no. 1 and several others who are the heirs and legal rep- 
resentatives of Snehalata Devi, the origina] defendant no. 2 who died 
at the appellate stage. Bhupati Charan Chakraborty, the’ plaintiff is the 
respondent. The original suit was dismissed, but in the appeal before the 
appellate court. below, the plaintiff was successful and the suit was 
decreed. ` 

2. The plaintiff’s case, to be very brief, is that he is the owner of 
the land and the building as described in the plaint schedule. The original 
defendants entered into the suit premises with leave and licence of the 
plaintiff. The plaintiff revoked the licence and asked the defendants to 
vacate the suit premises, but as the defendants failed to comply with the 
request, the suit was started for their eviction. The defendant no. | 
Sudhendu Nath, the husband of the defendant no. 2 entered appearance 
and filed written statement denying the materia] allegations made in the 
plaint. His defence case is that the land in suit was purchased with his 
money end the house in suit was erected by him. It Is alleged that the 
defendant no, 1 has been living in the suit property in his own right and 
that the plaintiff has no right, title and interest therein. The story of leave 
and licence is false. By filing an additional written stetemert the defen- 
dant raised the plea that as the plaintiff was a citizen of East Pakistan, 
the property in suit as claimed by him vested in the Custodian of enemy 
property for India and therefore, ‘the suit was not maintainable. The 
trial court decided the issues in favour of the plaintiff except the 
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issue no. 8 which relates to the question of vesting of suit property ia: 
the Custodian of enemy property. According to the learned Munsif as 
the plaintiff was a Pakistani national, he could not proceed with the suit 
and the suit was ultimately dismissed. The learned Additional District 
Judge who heard the appeal below decided on issue no. Ẹ that the suit was 
maintainable and he concurred with the trial court that the suit 
property belonged to the plaintiff and that the defendants were tn permi- 
ssive occupation of the house. The trial court’s decision was set aside 
and the suit was decreed. 

3. Mr. Banerjee, the learned Advocate appearing on behalf of 
the appellants before me has urged two points of law to challenge the 
legality of the decision of the first appellate court below. Ft has been first 
contended that in view of the Enemy Property Act, 1968 and connected la- 
. ws and regulations prior to it as the plaintiff was a Pakistani nationa? when- 

Pakistan was declared an enemy of India, the suit started by him should have 
been dismissed. Secondly, it has been urged that in view of-Section 83 of 
the Code of Civil Procedure again, the plaintiff’s suit should have been 
dismissed. Mr. Ghosh, the learned Advocate appearing on behalf of the 
plaintiff- respondent has submitted that the plaintiff’s suit cannot be dis- 
missed and the decree passed by the appellate court below cannot be dis- 
turbed as the suit was filed by the plaintiff before he could be described 
an alien enemy. [It has been further urged that there is no provision in 
the Enemy Property Act of 1968-or in any connected Enactment or Orders 
which may suggest that the present suit should be dismissed. 

4. I shall, at the outset, take up the first point canvassed by Mr. 
Binerjee as indicated above. The suit was filed by.the plaintiff on 30.11.64 
During the pendency of this suit, the Central Government by a Notification 
dated 10.9.65 issued under Sub-Rule (1) of Rule 133-V of the Defence of 
India Rules, 1962 declared that all immovable properties in India belong- 
ing to or held by or managed on behalf of all Pakistani nationals would vest 
in the Custodian of enemy property for India with immediate effect. As 
submitted by the learned lawyers of both the parties, the date of Emer- 
gency period in India started from 109.65 and ıt was lifted in 1968. The 
trial court dismissed the suit’ on 23.2.67 and the decision of the lower - 
appellate court was on 31.1.72. As the Proclamation .of Emergency was 
revoked with effect from 10th January, 1968 and the powers under 
the Defence of India Act, 1962 and the Rules thereunder were to 
remain in force only for six months thereafter i.e. upto the 10th of 
July, 1968, the Enemy Property Ordinancé 1968 was promulgated by the 
President of India on 6.7.68 which was to take effect on and 
from 10th of July, 1968. This was done for the administration 
of the enemy properttes which had already vested in the Custodian 
of enemy property for India under the Defence of India Rules made under 
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the Defeace of India Act, 1962. Subsequently, however, the Enemy 
_ Property Act, 1968 was enacted and it is deemed to have come into force 
- on the 10th day of; July, 1968 with the expiry of the Ordinance. These 
- are the relevant provisions on facts on which the learned Advocates of 
both the parties concentrated.. to substantiate their contentions. 

5. Mr. Banerjee started his argument with the submission that as 
soon as Pakistani nationals. were declared to’ be enemies during the 
Emergency period, the suit should have: been deemed as abated, as the 
enemy had no right to claim any property in’ India.- There is of course 
, no‘ dispute that when the suit was filed, the plaintiff: -was in East Pakistan 
and tbat at that time he was a Pakistani national. There i$ no dispute, 
and there-cannot be any, that when the suit was filed, the plaintiff had 
bis right to start the legal action. Mr. Banerjee referred to several 
foreign decisions and treatises on International Law and Jurisprudence 
to show that . during war, the enemy can -have no tight to bring any 
action or continue any legal prosecution. so long as the hostility conti- 
nues: Mr. Banerjee algo relied ‘upon the provisions of Enemy Property 
Act, 1968 and the Defence of India Rules,..1962. When Mr. Banerjee 
relies on the law of our country, it would be no useful purpose to deal 
with the problems of abstract: law. Mr. Banerjee, however, ultimately 
- agrees thet he wants to rely upon the provisions of the Enemy Property 
Act, 1968 and the Orders of the-Central Government declaring that the 
properties of the citizens, of the enemy country should vest in the Custo- 
dian of enemy properties: When there isan enactment in ‘the country, 
there is no necessity to rely on foreign decision based upon foreign laws 
or on abstract’ theories of law. The simple and clear argument of Mr. 
_ Banerjee is that when the suit property of the plaintiff who is a man of 
East Pakistan had already vested in the Custodian of enemy properties 
with the declaration of Emergency in India,‘ the suit abated along with the 
vesting. Mr. Banerjee wants to sav that with the vesting of the suit property 
in the Custodian. the plaintiff had no right to prosecute the suit and the suit 
abated dutomatically and in any case,, the appellate court below ought to 
have found that the suit was not maintainable and that it came to an end, I 
am afraid, I cannot accept the contention of Mr. Banerjee. Admittedly 
when the suit was filed, the ‘plaintiff had every right to start the action. 
During the pendency of the.suit, the Emergency was declared and accord- 
. ing to the order of the Central. Government, the property of a Pak 
national must vest in the Custodian of the enemy properties appointed by 
the Central Government. The simple question, therefore, is whether due 
to this vesting of the suit property in the Custodian, the suit automatically 
abated or whether the trial court was right to hold that the suit was liable 
to be dismissed aS not maintainable. From the argument advanced by 
"Mr. Banerjee it appears to me ‘that he wants to say that by virtue of the 
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suit property in the Custodian, the plaintiff lost all his interest” and 
right-in the suit property and that the Custodian became the owner of the 
suit property. This proposition is clearly unacceptable. First of all,-I 
wanted Mr. Banerjee to show any provision either in any Order of the 
Goverament or in the Enemy ‘Property Ordinance or-in the. Enemy - 
Property Act, -1968 which may suggest even that all the right, title 
and interest would devolve upon the Custodian or that the enemy 
owner of the property becomes divested of all his right, title and inter- 
est therein. Mr. Banerjee could not show any such provision. I have 
gone through the relevant Notification as mentioned earlier as also 
` the Ordinance and the Act of 1968. First of all, I must say that there is 
no provision not even any indication that the enemy owner of the pro- 
perty shall be stripped of all his rights, and interests and that be would — 
lose all his interest or right therein. Next, I find no indication or pro- - 
vision which may even tend to say that if any enemy or citizen ofan enemy 
' territory continues any suit in respect of his property in India after the date 
of vesting as declared by the Central Government during the pendency of 
-the suit, the continuance of such suit by such p:rson would be illegal and. 
that the proceeding will be a nullity if it is not continued by the 
Custodian. Onthe contrary, from the provisions appearing both in 
the Ordinance and in the Act of 1968, I find that the enemy- 
owner of the property ia not divested of all his interests and title to” the 
property, but the Custodian for a limited purpose gets the property” 
vested in him particularly relating to possession, management and control 
of the property. Virtually speaking, the Enemy Property Act isa repeti- 
tion of the Enemy Property: Ordirance. 1968. Section.5 of the Act says. 
that notwithstanding the expiration of the Defence of India Act, 1962 and ` 
the Defence of India Rules, 1962, all enemy properties vested before such 
expiration in the Custodian of enemy property for India appointed under’ 
. the’said Rules and continuing to vest in them immediately before the 
commencement of the Ordinance shall from such commercement vests in 
the Custodian. 


6.. Section 6 oftte Enemy Property Act. 1968 is to be noted. 
According to’ this Section; if any property vested in the Custodian has been 
transferred either before or after the commencement of the Act by an 
enemy or an enemy subject and where it appears to the Central Govern- 
ment that such transfer is injurious to the public interest or was made 
with a view to evading or defeating the vesting of the property in the 
Custodian, then the Central Government may, after giving a reasonable 
opportunity to the transferee to be heard, peclare such transfer-to be void _ 
and on making such declaration or order, the. property shall continue 
‘to vest orto be deemed to vest -in the Custodian, This provision indic- 
ates that after the vesting of the enemy property in the Custodian, an 
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enemy may have the right to transfer the said property, but it is the Cent- 
ral Government which is to consider whether -it will declare such transfer 
to be void or not.’ It ıs, therefore, clear that with the vesting of the 


property in the Custodian, the enemy does not lose all his interests or title | 
to the property vested in the Custodian. Nowhere in the Act has it been | 
stated that after the vesting, the transfer made by the enemy-owner of | 


the property, already vested, becomes void. 


7. In connexion with Section 6 mentioned above, we may consider 
the provisiona of Section 8 of the Act. This relates to the powers of 


Custodian relating to the enemy property vested in him. -Sub-section (i) 


of Section 8 says that ifthe property belongs to an individual enemy 
subject, the Custodian may incur such expenses Out of the property 
as he considers expedient for the maintenance of that tadividwai or of 
his family in India, Clause (iii) of sub-section (2) of Section 8 authorises 
the Custodian to make any contract and execute any document in the 


«name and.on behalf of the enemy, the owner of the property. Clause (x) 


of the same sub-section also authorises the Custodian to make payments 
on behalf of the enemy to persons other than those who are enemies. The 
provisions in Section 8 without any ambiguity indicates that after tho 
vesting of the property in the Custodian, the enemy whose property has. 
vested still remains the owner of the property and not only does he get 
benefit out of the property in certain circumstances, but the Custodian 
acts on behalf of the enemy in the matter of contract and relating to 


- documents in connexion with the property. There can bs no doubt, 


therefore, that the enemy, due to this vesting in the Custodian, 1s not 
divested of all his right, tiie and interest im the suit property, but the 
vesting ın the Custodian 18 limited to the extent of possession, manage- 
ment and control over the suit property and it is also temporary because 
Section 18 of the Act says that the Central Government may by general 
and special order divest the Custodian and the property be returaed to 
the -owner thereof. In view of my discussions, I, therefore, hold 
that due to the vesting of the suit property ia the Custodian of enemy 
property for India, the plaintiff did not lose bis right, title and interest in 
the suit property and that it cannot be said that the suit automatically 
abated or that the title of thesuit’ property was lost to the plaintiff. 

8. The next branch of argument in connexion with the first conten- 
“ién.of Mr. Banerjee is that when during the pendency of the suit there 
avas the vesting of the suit property in the Custodian under the order of 

he Central Government due to the Emergency, the suit was rightly dis- 
nissed because the Custodian did not continue the suit. Mr. Banerjee 
1a8 sabmitted that the plaintiff had no right to continue the suit, because 
+ was only the Custodian according te the provision of law who had 


aterest in the suit. On this point again, Icannot agree. Clause (iv) of 


-e 


f 


é 
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Sub-section (2) of Section 8 says that the Custodian or a person duly 
authorised by him in this behalf may institute, defend or continue any 
suit or other legal proceedings. In the present case, admittedly, the Cust- 
odian or anybody else duly authorised by him did not come forward to 
continue the suit either being added as a party or otherwise. There is 
no provision in this Act, as I find, that the-enemy who started the Original 
suit, on his ptoperty being vested according to the provision-of the Act . 
or any Rule or ary order of the Central Government during the pendency 
of the suit, cannot proceed with the suit or continue the same in the absen- 
ce of the Custodian. I find no provision which says that with the vesting of 
the enemy property in the Custodian the pending suit of an enemy sball ` 
abate or be dismissed. “Mr. Banerjee has not been able to draw my 


_ attention to any provision in the Act or Order or Notification which may, 


even indicate that the continuance of a suit by an ‘enemy lawfully started 
would bea nullity in the absence of any Custodian. In the facts and 
circumstances, in my view, mere vesting of the property under the Defence 
of India Rules or the Ordinance or. the Enemy Property Act, 1968 in the — 
Custodian will not prevent the enemy from continuing the suit if the 
Custodian does not take any step'or choose to continue the suit. Mr. 
Ghosh in this connexion referred me to two decisions of this Court appea- 
ring in (1) 79 CWN 153 and (2) 80 CWN 193. Going through those 
decisions, I find that the facts of those cases are quite different and 
the causes of action arose in different circumstances. The questions . 
now raised before me in the present appeal were not considered there. I 


` do not think that those decisions sre relevant. I, therefore. find that 


the first contention of Mr. Banerjee is of no avail. 


9. I now take up the second and last branch of attack against the 
decision of the appellate court below. Mr: Banerjee has submitted that 
in view of Section 83 of the Code of Civil Procedure, the suit of the 
plaintiff ought to have been dismissed as soon as the Emergency of 


_ India started on 10th of September, 1965. There is no doubt that the 


plaintiff, the owner of the suit-property was at the relevant time residing 


-in ‘East Pakistan’ now Bangladesh and that the Goverement of India 


was at war with the Pakistan Government. The plaintiff i is to be held 
an alien enemy in the facts and circumstances- of this case. According 
to, section 83 of the Code of Civil Procedure, an alien enemy capnot sue. 
Mr. Ghosh tried to advance a faint argument to suggest that inasmuch 
as when the plaintiff started the suit without any legal impedement, the 
declaration of Emergency during the pendency of this suit could not 
prevent the plaintiff from to continuing the suit. According to him to 


-continue to sue is not ‘to ste’. Iam unable to accept this contention. 


In my view to “sue” means to seek justice ora right by legal proceed- 
ings or to continue or follow up a legal action or DECODES till 
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termination; Of course, i emnoi accept the submission of Mr. Banerjee. 
that the plaintiff's suit should have been dismissed for his being debar- 
red from prosecuting the suit already started by him in view of Section 
- 33 of the Code of Civil Procedure. ‘The plaintiff started the suit accord- 
ing to law and there was no bar to the institution of the suit. But, 
during the progress. of the suit after the Emergency was declared by 
India, the plaintiff was disqualified fiom prosecuting the present suit 
on and from 10.9.65 till the declaration of Emergency was lifted. This - 
dis-ablement on the part of the plaintiff was due to the effect of law. 
The suit should have been suspended by the trial court for 
the period so long as the plaintiff was unable to prosecute the 
suit or until it could be otherwise prosecuted according to law. 
There cannot be any question of dismissing the suit Thelaw does not 
provide for dismissal of the suit. In the present case, however, it 
appears that during the period of Emergency when the plaintiff was de- 
barred from continuing the suit, the suit was disposed of by the trial court. 

That disposal or the decree passed by the trial court was certainly ille- 
gal and without jurisdiction and consequently -all proceedings taken in 
the first appeal were likewise invalid. The decrees ~passed by both’ 
the courts below being without legal effect. are liable to be set aside. 
All the proceedings taken from 10.9.65 were clearly. illegal’ and without 
jurisdiction. The trial court ought to have stayed further~proceedings in 
this suit on and from 10.9.65 until the ban on the -plaintiff was bfted, 

of course, in the present case, the trial court cannot be blamed because 
the attention of.the court was not drawn to the relevant facts as stated. 

I find some substantial force in the argument of - Mr. Banerjee with 
Yegard to the second contention challenging the validity of the decree 
of the appellate court below.. , 

10. In the result, the appeal succeeds. The judgments and the 
decrees of both the courts below are hereby -set aside and the case is 
sent back to the trial court to proceed with the suit from the stage as 
it was on 8.9.65. It appears that on 10.9.65 .a payment order was 
passed by the learned Munsif relating to’ some matters of previous 


dates. That order has got nothing to do with the merits of the suit or 
the action of the parties. It was en order passed by the learned Mun- 
sif which he could pass even if the plaintiff was disabled to proceed with 
the suit. That order will not, however, be affected. The subsequent 
orders passed and the proceedings that had taken place shall stand void 
being illegal and without jurisdiction. The learned Munsif, on receipt of 
the records,” shall proceed with the suit according to law as indicated 
above giving notice to the parties.. The suit is an old one and the same 
should, be disposed of as early as possible. In the facts and circumstan- 
cei I pass no order of costs in this appeal. ` 
11. The records of the courts below should be sent- down imme- 
diately. `. 


A: s. G. ———— 
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(CONSTITUTIONAL WRIT JURISDIC TION] . 
| Before Mr. Justice Chittatosh Mookerjee 
Decision : February 25, 1976 


Wali Md. Middya & Ors ahs ‘ Petitioners 
Versus 
Commissioner of Wakfs, West Bengal & Ors. ... Respondents 
And a e 
Harm Rashid Middya “is as ... Petitioner 
Versus a a 
Commissioner of Wakfs, West Bengal & Ors. .. opposite parties” 


Bengal wakf Act (13 of 1934 as amended by Act 4 of 1936), Sec 46A 
Commissioner's powers for determination under—Qnasi-judicial fanctions— 
Administrative orders of Commissioner as distingaised from decisions under 
— Orders ander Secs. 44 and 46 

Constitution of India, Art. 227—Discretionary power of High Court- 
Application under, for revision of administrative orders of Commissioner, 
of Wakfs—Order made under Secs. 44 and 46 of Bengal Wakf Act— . 
interference. 

By an order dated 7.2.75, the Commissioner of Wakfs, West Bengal, after 
sancelling the previoua classification, reclassified a wakf estate as a public.wakf. There 
vas a further direction by the Commissioner that the name of Wali Md. Middya had 
een correctly recorded ag Mutwalli of the said wakf estate and the aamss of Kasem 
\li Middya and Md, yahya Middya be recorded as mutwallis with- Wali Md. 
Aiddya asthe managing mutwalli. The petitioner in CR 1739/75 has ‘impugned, the. 
‘oresaid order 80 far aa the same recorded the said persons as mautwallis of the said i 

akf estate. The petitioners in CR no. ere have challenged the reclassifica- 
on of the Wakf asa public Wakf. 

HELD: Undoubtedly the Commissioner acting under section 45-A of the Ben- 

1 Wakf Act 1934 exercises ‘the quasi-judicial functions. But a mere order allowing 
application under section 44(1) for enrolmeat of a Wakf ‘cannot be regarded a 
sision in terms of section 46-A. Similarly, an order of the Coimmissioner for amend- ` 
‘nt of the Register of Wakfs ia not a determination under section 46 A. These are 
Hy administrative orders and they cannot bo deemed to be a eee in terms 
section 46A. 

The Commissioner’s direction that the names of some persons bs ‘entered 

Se Register as mutwallis was clearly given ia the exercise of his administrative powers 
er section 46. Thus, when the Commlssioner acting in his administrativa capacity 
ye matter of amendment of the Register, makes an order in that respect, the sams 
xt to be interfered with oo an application under Article 227 of the Constitution. 

Cases referred to : > 


{1) Commissioner of wak/s, Bengal v. Shahebzada ee Zahangir Shah, 
AIR [944 Cal 206 


2) Sm. Badary Jahan Bibi y. Major Hazi Dabiruddin Ahmad, (1943) 


47 CWN 381 
ul Hossain ee ...for the pamiiri in CR 12045(w)/75 
~ and for Opp. parties in CR 1139/75 
nas Kabir and Subrata Kr. Basu ...for the petitioners in CRI 739/75. 


and for “Respondents in CR no, 12045(w){/75 
*Civil Rule no. 12045(w) of 1975 and Civil Rule no. 1739 of 1975. 


“ ` P) ! i 
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. The anbject-matiet of aa in both the Rules is the order, 


, - dated February 7,' 1975 passed-by.. the Commissioner of Wakfs, West 


Bengal under Section 46-A of the Bengal Wakf Act, 1934 in respect of an 


enrolled Wakf estate dedicated by one Abdul Rabman Middya. The 


‘Commissioner by, the said order after cancelling the previous classification 


se-classified the same asa- public wakf. Thé: Commissioner also directed 
‘that the name of:Wali Md. Middy had been correctly recorded as mutwalli 


-of the said wakf estate and the names ‘of Kasem Ali Middya and Md. 
Yahya Middpa-be recorded as “mutwallis with Wali Md. Middya as the 


Managing Mutwalli. The petitioner in CR 1739 of 1975 have impugned 


_ the said order of the Commissioner so far as the same recorded the avove 
persons | as mutwallis of the said wakf estate. The petitioners in CR No. 


12045. {W)-of 1975 have chalenged the Se Aac tt oF the wakf as a 
public wakf.. : 

2. For the reasons, presently given, l am not inclined, to interfere 
with- the above order. The Commissioner under Section 46-A bas been 
vested with power to decide the following two questions : (i) whether a 
particular. property is a wakf property or not’; (ii) whether the wakf is a 


-` wakf-al-dl-aulad or not. A decision under. Section 46-A although final can 


be revoked or modified by a competent Court. Therefore, it is open to~ 


- the parties to institute. civil proceeding for establishing their respective 


= 


contentions regarding the nature of the wakf in question—whether a 
public one or a wakf-al-al- aulad. In order .to, satisfactorily determine 
whether under the dedication of properties not less. than 75% of the 
net available income was payable to the wakf for himself or any members 
of his family and descendents, the court may have. to take both oral and 
documentary evidence,- Further, a construction ofthe deed or deeds by 
which wakf had been created could be necessary. The petitioners in CR 
12045(W) of 1975 have-also questioned the validity of the subsequent deeds 
or instruments relating to the wakf in question. The petitioner in CR 1739 of 
1975 has challenged the locus standi of these persons to file any objection . 
_under Section 46-A. As already observed the matters of dispute can be more 
_ satisfactorily decided in a-Court which can receive ‘both oral and documen- 
tary evidence. Therefore, it would bein ‘consonance with justice to 


relegate ihe parties to ‘suit. It would. be open to them to bring appropri- 


ate civil proceeding for revocation or modification of the impugned order 
of the. Commissioner i ina competent Court. 

> On ‘the present “materials on secord I am ‘unable to accept the con- 
. tention of the. _ petitioners in CR 12045 (W) of 1975 that ex facie the ` 
impugned order of the Commissioner re-classifying the wakf as a public 
one is without jurisdiction. The petitioners in CR 12045 (W) of 1975 did 
not allege before me that there was any. previous order under Section 46-4 
- pronouncing the wakf ip gnestinn act 
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under Section 46-A.undoubtedly exercises the quasi-judicial functions. A 
mere order allowing an application under Section 44 (1) for enrolment of a 
wakf cannot be considered as a decision in terms of Section 46 &. Simi- 
larly, subsequent, order, if any, by the Commissioner. amending under 
Section 46 the Register of Wakfs is not a determination under Section 
46-A. The materials on record do not establish either expresssly or -by 
implication that the question whether wakf isa public one or not was 
raised at the time of original enrolment or at subsequent stages’ when 
relevant entry in the Register was amended by recording the nares of new 
Mutwallis in place of the deceased one. I 
4. Therefore, these administrative orders mas Sections 44 ‘and 46 
_ cannot be deemed to be a determination in terms of Section 46-A. B. K< 
Mukherjea and Pal, JJ. in (1) Commissioner of Wakfs, Bengal v. Shahebzada 
Mohammed Zahangir Shah and others, AIR 1944 Cal. 206 at page 2ł1 decli- 
ned to treat ex parte order of enrolment of a wakf as a final determination 
in terms of Section 46-A. ' 
5. Edgley, J in (2) Sm. Badary Jahan Bibi v. Major Hazi Dabiruddin 
Ahmed and others, 47 CWN’381 refused to accept the argument that the 
order for original enrolment in-the Register of Wakf and subsequent amen- 
dments amounted to -decisions under Section 46-A. At pages 382-3 Edg- 
ley, J. observed: 7 : 
“Admittedly, the order arsed on each of these occasions was of ap 
ex parte character and it seems to me from the facts‘ to which the 
Courts below have referred in their judgments and which appear on 
the record of this case, that on each of these occasions the Commi- 
ssioner was merely acting in an administrative capacity in connec- 
tion with the maintenance of the Register of Wakf, which he was 
empowered to amend at any time under the provisions of sec. 46 of 
the Bengal Wakf-.Act. In my view, it cannot be said that any question 
was ever raised before the Commissioner within the meaning of, Sec. 
46A, nor does it appear that he arrived at any decision on any such 
question. I must, therefore, hold that the new sec. 46A has no applica- 
tion to the facts of the present case and that the order made by the 
Sooo of Wakfs on the 31st of January, 1938, was within his 
~ powers.” 


As already observed, I do not propose to ‘decide whether ihe impugned 
order under Section 46A is liable to be revoked or modified. Same may 
be decided hereinafter by a competent Court. 

` 6. I also declined to entertain the plea of Mr. Kabir, learned 
Advocate for the petitioner in CR 1739 of 1975 that the subsequent ` 
instrunìents relating to the wakf were invalid and that tbe persons whose 
names have been enrolled ın the Register as mutwallis are not competent to’ 
function as mutwallis. ‘The Commissioner’s direction that the names of 


~ 
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,these persons be entered in the register was clearly passed in the exercise 
of his administrative powers under Section 46. Thus, when he was acting 
in an administrative capacity in the matter of amendment of the register, 
I cannot entertain any application under Article 227, of the Constitution in 
respect of the said part of the order. Needless to say it is open to the 
party or parties concerned to establish their claims and contentions regard- 
ing the filling up of the vacancy in the office of the Mutwallis in a pro» 
perly constituted suit. 

Subject to these observations, I discharge these Rules. There will 
be no order as to costs. 
7. Let operation of this order remain stayed for one month from 
this day. | l 

“ome PeT: . [ 


[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Murari ‘Mohan Dutt and 
Mr. Justice Ram Krishna Sharma 


\ Decision : February 18, 1976 
Union of India T de g oe ...Petitioner 
Versus 
Shree Vijay Chemical & Celluloid Works Ltd. ...Opposite party* 


City Civil Court Act (XXI of 1953), Sec. 8(2)(a)—Period of Limitation 
of.30 days, for appeal from decree or order—Whether ultra vires Art 254 of 
Constitution—Whether in conflict with Art 116 of Limitation Act 1963 
—Protection under section 29 (2) of Limitation Act—Whether infringes 


Art. 14 of Constitution on grounds of classification and discrimination— 
Interpretation of Statute. 


The Union of India preferred two appeals to High Court against two orders 
passed by the Chief Judge, City Civil Court, Calcutta. ' By one order the learned 
Chief Judge refused to set aside an award of an Arbitrator under Sections 30 and 33 
of the Arbitration Act and by another order he set aside another award and remitted the 
matter to the Arbitrator. Section 8(2)(a) of the City Civil Court Act 1953 provides 
that the period of limitation for an appeal from a decree or order passed by the City 
Civil Court shall be 30 days from the date of such decree or order. These appeals 
were filed beyond 30 days, The memoranda of appeals were returned by the Stamp 
Reporter. Thereafter 2 applications were filed challenging the vires of section 8 (2) (a) 
of the City Civil Court Act. The point for consideration is whether’ section 8(2) (a) 
is ultra vires Article 254 of the Constitution of India. 
i HELD: Itis true that clause (vı) of sub-section (1) of section 39 specifically 
lays down that an appeal shall lie from an order setting aside or refusing to set 
aside award. Sub-section (1) does not provide for any period of limitation for such 
an appeal but it specifically lays down the forum to which the appeal has to be filed. 
*Civil Rule no. 3911(M) of 1974 with a contested application in F.M.A T 
no 2308 of 1972. ° 
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By virtue of sub-section (1), the impugned orders having been made by the City Civil — 
Court, appeals therefrom would lie to High Court as provided in section 8(1) of the Act. 
As section 8(2) prescribes a period of limitation of 30 days for an appeal from a decree 
or order of the City Civil Court, the instant appeals are governed by section 8(2)(a) for 

- the purpose of limitation. The period of limitation for preferring the appeals is 30 
days and not 90 days. 

There is no repugnance or inconsistency between Section 8(2)(a) of the City 
Civil Court Act and Article 116 of the Limitation Act 1963. Moreover Section 29(2) 
of the Limitation Act recognises different periods of limitation preacribed by the spe- 
cial or local Jaw. Such provisions in the special or local law are expressly saved by 
section 29(2). 

It was contended that by prescribing 30 days asthe period of limitation for 
preferring appeals, Section 8(2)(a) has scught to discriminate between the petitioner and 
other persons similarly situated and as such the said provision is ultra vires Article 14 
of the Constitution. There is not substance in such a contention. It is now well settled 
that, Article 14 of the Constitution forbids classification, but if there is an inteHigent 
differentia for the classification and that such differentia has a rational relation to the 
object sought to be achieved by the statute, such classificatidn is permissible, and any 
provision of the statute by which the classification is made is not unconstitutional by 
reason of Article 14 In the present case the question of any discrimination does not arise 
at all because there is no classification. Further no unequal treatment has been made 

Or sought to be made between the petitioner and other persons similarly situated. 


P. K. Sen. si i ...for the petitioner ` 
Gourinath Mitter, Advocate General, Goneniifa Narayan Roy 
and Sakti Prasad Mukherjee is See ... for the State 


A `K. Dhar and Sashanka Kumar Ghosh 
.. for the opposite party in the Rule 
D. P. Choudhury $ .. for the opposite party in the application _ 
The judgment of the Court was as follows, 


Datt J. In the Rule and the application, which arise out of two appeals 
preferred on behalf of the Union of India beyond the period of limitation 
of 30 days prescribed by section 8 (2) (a) of the City Civil Court Act, 
1953, the principal question that arises for consideration is whether section 
8 (2) (a) is ultra vires Art. 254 of the Constitution. 

2: It appears that the said two appeals arise out of two orders, 
both passed by the learned Chief Judge, City Civil Court. By 
one order he refused to set aside the award of the Arbitrator under 
sections 30 and 33 of the Arbitration Act and by the other he set aside 
another award and remitted the matter to the Arbitrator. Section 8 (2) 
(a) of the -City Civil Court Act, 1953 provides ‘that the period of limita- 
tion for an appeal from a decree or order of the City Civil Court shall 
be thirty days from the date of such decree or order; The Union of | 
India has, however, preferred the said two appeals beyond 30 days. The 
memoranda of appeals were returned by the Stamp Reporter to the lear- 
ned Advocate appearing on behalf of the appellant and thereafter, two 
applications have been filed on, behalf of the petitioner challenging the 
vires of section 8 (2) (a). 
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3. Itis contended by Mr. Sen, learned Adovocate for the petitioner 
that the City Civil Court Act does not confer any right of appeal from 
the order passed by the City Civil Court setting aside or refusing to set 
aside an award, but the right of appeal has been conferred by section 39 
of the Arbitration Act and, as such,the period of limitation for preferring 
such appeals is 90 days as prescribed by Art. 116 of the Limitation Act, 
1963 which is a Central Act. Weare unable to accept this contention. It 
is true that clause (vi) of sub-section (1) of section 39 specifically lays 
down that an appeal shall lie from an order setting aside or refusing to 
set aside an award. Sub-section (i), however, does not provide for any 
period of limitation for such an appeal, but it specifically lays down the 
forum to which the appeal has to be filed. It says that an appeal shall 
lie from the orders specified under sub-section (1) to the Court authorised 
by law to hear appeals from original decrees of the Court passing the 
order. By virtue of sub-section (1), the impugned orders having been 
passed by the City Civil Court, appeals lie to this Court as provided in 
section 8 (1) of the City ‘Civil Court Act. It has been already noticed 
that section 8 (2) (a) prescribes a period of limitation of 30 days for an 
appeal from a decree or order of the City Civil Court. The said two 
appeals which arise out of the orders of the City Civil Court are gover- 
ned by section 8 (2) (a) for the purpose of limitation. The period of 
limitation for preferring the appeals is 30 days and not 90 days as 
contended. . 


4. Itis argued on behalf of the petitioner that the law of limita- 
tion is a matter under item 13 of the Concurrent List, and Parliament by 
virtue of its power derived from item 13 having enacted the Limitation 
Act 1963, the provision of section 8 (2) (a) of the City Civil Court Act 
is repugnant to Art. 116 of the Limitation Act, [963, and is consequently 
void in view of Art. 254-(1) of the Constitution. This contention is 
without any substance. The City Civil Court Act, 1953 has not been 
enacted under item 13 but it has been enacted by the State Legislature 
in exercise of its powers under item 3 of the State List which is “‘Admini- 
stration of Justice ; constitution and organisation of all courts, exceed 
the Supreme Court and the High Court ; officers and servants of 
the High Court; procedure in rent and, revenue courts; fees taken 
in all courts except the Supreme Court.” The source of the City 
Civil Court Act is, therefore, item 3 of the State List and not item 13 of 
the Concurrent List. The question of repugoancy or encroachment 
will arise when the two enactments, one of Parliament and the other of 
the State Legislature, occupy the same field or operate in the same area 
or the provision of one 1s such that it cannot co-exist with that of the 
other. But in the instant case, neither the City Civil Court Act nor the 
Limitation Act occupies the:same field, but they have different fields of 
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operation. We do not think that section 8 (2) (a) of the City Civil Court 
Act having prescribed the period of limitation for appeals tothe High 
Court from decrees or orders, passed by the City Civil Court: occupies or 
purports to occupy the same field as occupied by the Limitation Act. 
Item 3 of the State List applies in pith and substance to the City Civil 
Court Act, and even assumiog that there is an encroachment by section 
8 (2) (a), such encroachment, in our view, is purely incidental. Itis well 
settled, that incidental €ncroachments are permissible and cannot be held 
to be unconstitutional and void under Act. 254 (/) of the Constitution. 
Moreover, item 13 being a matter of the Concurrent List, the State 
Legislature has also the power to enact on limitation, subject to this 
that no provision of the State Act comes in conflict with that of the Cent- 
ral Act. It has been already stated that the provision of section 8 (2) (a) 
of the City Civil Court Act can co-exist with the provision of Art. 116 of 


the Limitation Act, 1963. -In our opinion, there is no conflict and fo 
inconsistency between these two provisions: = 


5. Apart from what has been stated above, section 29 (2) of the 
old Limitation Act as . also the new Limitation Act,-1963, recognises diff- 
erent periods of limitation prescribed by the special or local law. Such 
provisions in the special or local law are expressly saved by section 29 (2). 
In view of the above, there is hardly any question of repugnancy or con- 


flict between section 8 (2) (a) of the City Civil Court Act and Art.” 116 
of the Limitation Act, 1963. 


6. It is next contended that by prescribing 30 days as the period of 
limitation for preferring appeals, section 8 (2) (a) has sought-to discrimi- 
nate between the petitioner and other persona similarly situated and, as 
such, the said provision is ultra vires Article 14 of the Constitution. In 
our opinion, there is no substance in this contention and it is fit to be 
rajected on the face of it. It is now well settled that Art. 14 forbids 
classification, but if there is an intelligent differentia for the classification 
` that is, persons, who are grouped together, are equally treated from 
others who are left out of the group and that such differentia has a rational. 
relation to the ubject sought to be achieved by the statute, such classifica- 
tion ia permissible, and any provision of the statute by which the classi- 
fication is made is not unconstitutional by reason of Art. 14. In this case, l 
the question of any discrimination, in our opinion, does not at all arise, 
for there is no classification. Further, no inequal treatment has been 
made or sought to be made between the petitioner and other persons 
similarly situated. Section 8 (2) (a) provides a period of limitation of 30 
days for all persons preferring appeals from the decrees or orders passed 
by the City Civil Court. If different periods of limitation had been pres- 
cribed by the City Civil Court Act in respect of the same decree or 
order for different persons similarly situated, in that case a grievance might 
be made of discrimination But, as no such discrimination has been made 


~ 
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by section 8 (2) (a), we do not think that the petitioner has any reasona- 
i ble grievance to make on the ground that section 8 (2) (a) has sought to 

make a discrimination between the petitioner and other persons similarly 
situated. In this view of the matter, we do not think that it is necessary 
to consider the other submissions made on behalf of the parties on Art. 
14 of the Constitution. 


7. The result is that the Rule is discharged and the application is 
dismissed, but there will be no order as to costs in either of them. 

Sharma J. I agree 

P. R. 


~ 


[CONSTITUTIONAL WRIT JURISDICTION} 
Before Mr. Justice Murari Mohan Dutt — 


Decision : December 21, 1973 
Ganapati Biswas & Ors. eee ous ses Petitioners 


Versus 
State of West Bengal & Ors. a . \ ~~. Respondents* 


, West Bengal] Estates Acquisition Act 1953 (W. B. Act I of 1954), Sec, 
6—Petitioners, purchasers of land vested in State Government for value and 
without notice—Right of retention of such land—Declaration of bonafide 
transfer in 5A proceeding—Petitioners in possession— Petitioners’ claim for 
settlement of such land with them. l 


| The grievance of the petitioners is that the several plots of land that they had 
purchased from Respondent no. 6 are‘being treated by the State officers as vested land, 
HELD.: At the time the petitioners purchased the disputed plots from Res- 
pondent no. 6 the same had vested in the State Government. It may be that Res- 
pondent no 6 was subsequently allowed to retain bis lands including the disputed 
plots, but really he was not entitled to retain as he ‘had made transfers of his other 
lands within the prohibited period under section 5A of the West Bengal Estates Acqui- 
sition Act 1953 and thereby subjected himself to a deduction of.the same quantity 
of lands from his khas lands. At the same time, it must be held that the petitioners are 
bonafide purchasers for value without notice and they have been made to suffer not 
only on‘account of the acts of the respondent no. 6 but also of the defaults made by 
the Revenue Officer in not starting any proceeding under Section 5A (3) (i!) of the Act 
of 1953 within-a reasonable time after the disposal of the SA cases. In the circumstan- 
cea, the appropriate State officers should consider the question of granting settlement 
of disputed plots to the petitioners who are in possession of the same, 


J. Islam za 4 A ...for the petitioners 
Rupendra Chandra Bose si aa ... for the respondents 


The judgment of the Court was as follows -— 


The grievance of the petitioners is that the disputed lands, which 
they have purchased from the respondent No. 6 on February 24, 1959, 


*Civil Rule no. 6650 (w) of 1969 


a 
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and February 6, 1961, are being treated by the respondents nos. 4 and 
5 as vested lands.: It appears that there was a proceeding under section 
6 (1) of the West Bengal Estates Acquisition Act, 1953. against the respon- 
dent no. 6, the vendor of the petitioners. In that proceeding the respon- 
dent no. 6 filed a return in Form ‘B’ retaining the disputed lands. The 
Revenue officer by- his order no. 7 dated April 27, 1962, held that the 
respondent no. 6 did not possess lands in excess of the ceiling prescribed 
by the provisions of the Act. In that view of the mutter, it was directed 
by Revenue officer that khanda khatians would be opened ‘in the 
name of the respondent no. 6 in respect of the lands retained by him. 
Subsequently, after the lapse of about seven years, the Revenue officer 
reviewed his earlier order and by his order. no. 10 dated February 
14, 1969. pointed out that on further scrutiny. it was detected that the 
respondent no. 6 transferred many of his lands and the said transfers are 
found to be bonafide under section 5A of the Act. If the same quantity 
of lands as transferred is deducted from the lands allowed to be retained 
by the respondent no. 6, in that case the respondent no. 6 will not be 
- entitled to retain any of his khas lands Accordingly, the Revenue officer 
by his order directed that the khas lands of the respondent No. 6 will be 
treated as vested lands including the lands sold by the respondent no. 6 to 
the petitioners. 

2. It is contended on behalf of the petitioners that the petitioners 
are bonafide purchasers for value without notice of the said transfer 
which were the subject matter of the proceeding under section 5A. It is 
contended that the petitioners are entitled to retain the disputed lands wihch 
they have purchased from the respondent no. 6. I am. however, unable 
to accept this contention made on behalf of the petitioners, At the time 
the petitioners purchased the disputed lands from the respondent no. 6 
the same vested in the State of West Bengal. It may be that the respon- 
dent no, 6 was subsequently allowed to retain his lands including the 
disputed lands, but really he was not entitled to retain as he made trans- 
fers of his other lands within the prohibited period under section 5A and - 
thereby subjected himself to a deduction of the same quantity of lands 
from his khas lands. At the same time. it must be held that the petition- 
ers are bonafide purchasers for value without notice and they have been 
made to suffer not only on account of the acts of the respondent no. 6 
but also of the defaults made by the Revenue officer in not starting a 
proceeding under section 5A (3) (ii) within a reasonable time after the 
disposal of the said 5A cases. In the circumstances. the respondents 
should consider the question of granting settlement of the disputed land 
to the petitioners who are in possession of the same. 

3. Subject to the above observation, this Rule is discharged but 
there will be no order as to costs. , 
S.P.T. ———— 
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[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Nirmal Chandra Mukherji and 
Mr. Justice Bankim Chandra Ray 


Decision : March 24, 1976 


Sudarshan Ghosh ... Appellant 


Versus 
Janakinath Pandit ab me .. Respondent* 


Jurisdiction— Declaratory suit— Status of plaintiff, whether he is bar- 
gadar— Determination of status previously made by Bhagchas officer in 
proceeding under section 18-of W. B. Land Reforms Act=Sec. 21 of Act— 


Bar to entertainment of suit—Principles analogous to res jodicata, whether 
applicable. . 


West Bengal Land Reforms Act 1955 (W. B. Act 10 of 1956), secs. 18 
& 21—Decision by competent authority appointed onder the Act—Bar te 
civil suit on questions decided in Bhagchas proceeding. 


The Civil Court is competent to entertain a suit involving the determination of 
the question as to whether the plaintiff is a bargadar or not and such a suit is not barred 
by the provisions of section 21 of the West Bengal Lund Reforms Act if there be no 
previous determination of the said question by any appropriate officer or authority in any 
bhagchas proceeding in connection with the decision of any of the matters mentioned 
in section 18 of the said Act, 

The special tribunal, i.e the officer or authority appointed by the State Govern- 
ment for the purposes of chapter III of the WB Land Reforms Act has been vested 
with exclusive jurisdiction to decide matters mentioned in section 18(1) ofthe Act and 
the jurisdiction of the Civil Court in respect of those matters has been completely ous- 
ted, In otherwords, there cannot be any frontal attack on the adjudication as made by 
the special tribunal n respect of such matters in a civil suit. Thus on a conspectus of 
the provisions of the said Act as well as of the judicial decisions it appears that section 
18 read with section 21 of the Act expressly oust the jurisdiction of the Civil Court to 
entertain any suit or proceeding which seeks to question the validity of an order made 
under section 18 (1) of the Act or any proceeding initiated for decision of any dispute 
referred to in section 18 (1) of the Act. 

After the amendments of the said sections there isnoroom for any doubt that 
the jurisdiction to decide whether a person is a bargadar or not conferred upon the 
special tribunal is exclusive and conclusive and not merely incidental and collateral one. 

The jurisdiction of Bbhagchas officer on the question of status under sec. 18(2) is 
only for the purposes of the proceeding under section 18(1) and the jurisdiction of the 
Civil Court to decide the question of.status is not ousted. Therefore, the order of the 
Bhagchas officer determining the plaintiff as a bargadar cannot operate as res judicata 
to the present sult. : 

The suit out of which the present appeal arises is barred under section 21(1) of 
the West Bengal Land Reforms Act as in the suit, the challenge was against the orders 
passed in the Bhagchas cases by the competent officer under section 18 of the Act. 


Cases referred to : 

(1) Indra Bhusan Saha v. Janardan Saha, 1924 28 CWN 945 

(2) Jatindra Nath Malik v. Sushilendra Nath Palit, (1964) 69 CWN 210 
*Second Appeal No. 1630 of 1964. 


\ 
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(3) Bamapati Chakraborty v. Patit Paban Sardar, ILR (1966) 2 
CAL 48 ; 
(4) Sarat Chandra Panda v. Sk. Amin Ali, (1961)-66 CWN 229 
(5) Sudhansu Kumar Aich v. Kangal Chandra Maity, (1964) 69 CWN 908 
(6) Kalipada Naskar v. Moni Mohan Naskar, (1963) 67 CWN 1076 
(7) Queen v. Cammissioner for Special Purposes of the Income-tax, 
(1888) 21 QBD 313 l 
(8) Rai Brij Raj Krishna y. M/s. S. K Shaw & Bros., AIR 1951 SC 115 
(9) Sm Krishnamoni Dasi y Baser Mondal, AIR 1963 CAL 225 (FB) 
(10) Jadu Nath Rey vy Lal Mohan Mallick, (1961) 66 CWN 88 
(11). Anglo India Jute Mills Co. Ltd v, Sarjoo Prasad Singh (1973) 
77 CWN 530 ` 
` (12) Secretary of State v. Mask & Co (1940) LR 671A 222: 

‘AIR 1940 PC 105 ; - 
Saktinath Mukherjee, Bhaskar Ghosh and Pradipta Roy ...for the appellant 
Guruprosad Ghosh and B. B. Koley se ak ..-for the respondent 

Fhe judgment of the Court was as follows :— l 

Ray, J. This is an appeal at the instance of the tenant defen- 
dant and is directed against the judgment and decree passed in Title 
Appeal -No. 508 of 1962 by the Third Court of the Subordinate Judge, at 
Midnapore on May 14, 1964 arising gut of Title Suit No. 139 of 1961. 

2. The facts leading to this appeal are in short that the plaintiff 
instituted the suit, being Title Suit No. 139 of 1961 in the Court.of the 
Munsif at Garhbeta for a declaration that the decisions in Bhagchas cases 
No. 128K and 129K of 1958 of Keshabpore Bhagchas Office as well as in 
Bhagchas Appeal No. 41 and 42 of 1959 were illegal, void and without 
jurisdiction and not binding upon- the plaintff-and also for a declaration 
that the decision of the Bhagchas case No. 14K of 1960 of the-said Bhag- 

chas Officer was also illegal;void and without jurisdiction. In the said suit the 
plaintiff also prayed for a permanent injunction restrainingthe defendant from - 
proceeding with the execution case, being Execution Case No. 60N -of 1961-62 
pending in the Court of Sub-Divisional Officer, Midnapore and from inter- 
fering with the possession of the plaintiff, in respect of the suit lands as 
well as for temporary injunction during the pendency of the suit stating 
inter alia that 360 acres of land comprised in C.S. plot No. 75 under 
Khatian No. 60 of Mouza Emua belonged to one Chandi Das Chakraborty 
who was then a minor. Chandi Das’s father Bidhubhusan as his guardian 
settled 1.80 acres of land out of the said land with the father of plaintiff 
ata rental of half share of the produce in 1348 `B. S. and one Suresh 
Chakraborty, it was alleged, used to realise rents of the suit land on behalf 
of Chandi Das. The plaintiff’s father possessed the suit land en payment of ` 
rent to owner. Subsequently the suit land was sold by Chandi Das to 
one Bagala Bhanja and plaintiff’s father paid’ rent to him and possessed 
_ the said land as before, After his death sometime in 1351 B.S. or 1352 ` 


' 
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BS. the plaintiff began to -possess ths sujt laad paying rent to Bagala~ 
Bhanja as before. .The defendant purchased the said:land from Bagala 
Bhanja-by.a kobala dated 5th of ‘August, 1957. In the R.S. record of 
Tights ‘the plaintiff was recorded as a tenant. under Ba ala in respect of the 
said suit jand but during attestation Bagala on taking advantage of his 
absence managed to get the said land recorded as being in the possession of 
the plaintiff as a Bhagchasi to the extent of 8 annas share since 1350 B.S. 

and one Iswar Barik was recorded as bargadar in respect of 8 annas, of the 

suit land, Against the said wrong entry the plaintiff preferred an objec- 

tion under Section 44(2a) of the West Bengal Estates Acquisition Act and 
got his name recorded as a. tenant in respect of the said land. The 
-defendant after purchasing the said land falsely started some Baagchas cases. 
The plaintiff filed objection in the said Bhagchas cases, contending that he 
was a. tenant and not-a Bhagchasi but owing to his default in appearing on 
the date of hearing the cases were'decided ex-parte against him and awards 

for delivering of Bhagchas paddy as well for as termination of his cultiva- 

tion were made by the Bhagchas Officer. Against the said order Bhagchas 
Appeal Nos. 41 and 42 of 1959 were preferred. The appellate officer, 

however, did not uphold the contention of the plaintiff and held that the 

plaintiff ‘was a Barfgadar in respect of the suitland and remanded the 

case for eviction for re-trial. The defendant also filed another case being 

B.C. -Case No. 14K of 1960 and on suppressing notices obtained an ex- 

parte award in his favour. The said award was put.into execution in B. C. 

Ex. Case No..5 of 1961-62, Hence, the said suit was filed claiming the 

reliefs stated: before. ` > 

3. The defendant filed a written stateinént Aen that the plaintiff 

_ was-a tepant-in respect of the suit land and -asserting that he had been 
possessing the said land.as a “Bhagchasi all along and the alleged rent 
receipts had been manufactured.. It was also submitted that after the 
decision by the Bhagchas Officer that he was a Bhagchasi in respect of 
the suit land the plaintiff could not agitate the question that he was a 

tenant in respect of the suit land and ‘not a Bargadar. The decision of the 
Bhagchas Officer as affirmed by the Appellate Officer-was binding upon the 
plaintiff and the, suit was, as such, liable to be dismissed. 

4. The learned Munsif at,Garhbeta held that the Dakhilas were not 
genuine and- the same were not filed during , the time of hearing of 
the.. Bhagchas cases mentioned before. The plaintiff could not prove 
his alleged tenancy rightin the suit land. It was also held that in the 
Bhagchas cases the plaintiff was held to be a bargadar and the same was, 
affirmed in appeal. -It was, therefore, held that the suit was barred 
by principles analogous to res judicata. - The learned Munsif also held 
that the suit was maintainable and it was not barred by Section 21 of the 

West Bengal Land Reforms Act. 
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S. :Against the aid judgment and decree the plaintiff filed: an 
appeal, being Title- Appeal No. 508 of 1962. On May 14, 1964. the 
learned Subordinate Judge, Third Court, Midnapore, after hearing the 
parties held that the -presumption arising from the finally published R.S. 
record of rights (Exhibit 4) prepared after disposa] of the objection=under 
Section 44(2a) recording the tenancy of the plaintiff was not rebutted by 
any cogent.evidence by the defendant. The learned Subordinate Judge 
also held that there was absolutely no document in evidence to prove that 
the plaintiff ever cultivated the suit land as a Bargadar. The learned ` 
Subordinate Judge allowed the appeal and set aside the judgment and 
decree of the trial court. The title of the plaintiff as a tenant in the 
suit land was declared and it was also held that the awards passed in- 
the aforesaid Bhagchas cases were void, illegal and without jurisdic- 
tion and the deferdant was permanently restrained from proceeding with 
`- the execution of any of the said awards or from disturbing the possession 
of the plaintiff in the suit land in any other manner. | 
- 6.. It is against this judgment-and decree this appeal has been filed. 
On the 8th of April, 1975, an application had been filed for admitting the 
judgment passed by ithe Tribunal Judge in. E.A. Appeal No. 130 of 1961 on 
the 27th of November, 1965 as additional evidence in this appeal irasmuch 
as the same ‘was necessary for the proper adjudication of this ‘appeal. 
The said application was directed to be considered at the time of hearing 
of the appeal. 
7. It appears that the R.S.‘ record of rights were d on the 
basis of the judgment passed by the Assistant Settlement Officer in a 
proceeding under Section 44(2a) of the West Bengal Estates Acquisition 
Act, being cases No. 51961-62 of Mouza Emua: and the judgment of the 
lower Appellate Court was passed on the said R.S. record of rights. The 
said judgment was however reversed by the Appellate Tribunal under 
Estates Acquisition Act on an appeal against the said judgment and the 
said judgment of the Tribunal was delivered after the decision of the — 
appeal by the Lower Appellate Court. As such the judgment -whi- 
_ch has been filed along with the ‘application for additional - evidevce is 
required to be produced ard considered’ in order to enable this Court 
to pronounce judgment. It has been held in the Bench decision in (1) 
Indra Bhuson Saha and Ors v. Janardan Saha and another,28 CWN 945 
that the record of rights published after the decision of the Trial Court 
but before the pronouncement of the judgment by the lower Appellate, 
Court should be admitted in evidence under Order 41, ‘Rule 27 of the Code 
of Civil Procedure and considered in determing the status of the defendants 
In that view of the matter we allow the aPEUEENOR for additional evidence 
without costs. i 
8. Mr. Saktinath Mukherjee, inco Adva appearing on 
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behalf of. the appellant has advanced four’ contentions. His first contention 
is that where’ there has -been no: previous adjudication by the appointed 
officer or authority on the question whether a person is a Bargadat or not 

the bar of-jurisdiction of the Civil Court in deciding that question in a suit a8 

. provided in Section 21 of the West Bengal Land Reforms Act will not oper- 
ate. Ín support of his contention Mr.. Mukherjee has cited the cases reported 
in (2) Bamapati Chakraborty v. Patit- Paban Sardar, 69 CWN 210 and (3) 
ILR (1966) 2 Calcutta 48. The second. dimension of Mr. Mukherjee’s 

_ contention is that when. there has been a previous adjudication a suit 
challenging such adjudication cannot be entertained by the Civil Court in 
view of the express bar of jurisdiction of the Civil Court as provided in 
Section 22 .of the said “Act. Ib furtherance -of -this contention it has 
also been submitted that even a suit for a declaration of a tenancey right 
is not maintainable, “when there. has been a. previous adjudication by 
Bhagchas Officer as the decision: in such a suit may directly or indirectly 
affect.the award passed: ‘by the: ‘Bhagchas Officer in the previous adjudica- 

tion. In this connection cases reported in (4) 66 CWN 229 and (5) 69 
CWN 908 have been referred to. 

9." The Third dimension of. Mr. Mukherjee s submission is that in 
deciding any. of the matters specified i in Section 18(1) of the West Bengal 
Land Reforms Act the appointed Officer or authority has been conferred 

~ exclusive jurisdiction to decide whether a person‘is a bargadar or not by 
Sub-section 2 of Section 18 of the said Act and.so. any such determina: 
=: tion cannot be questioned by the Civil Court. The jurisdiction to decide 
| whether a person is a bargadar or not has been: exclusively, conferred upon 
the appointed officer -or authority and.as such any ‘determination of the 
Bhagchas. Officer i ig beyond the pale- of challenge before a Civil Court. 
In other words, ‘there cannot be a frontal attack on such an adjudication in 
_@ suit before a Civil Court. Mr. Mukheijee has ‘cited the decisions reported 
“in (6) 67 CWN i1076. and (4) 66 CWN `°229 in this connection. He 
* also’ ‘submitted’ that “a suit for a declaration of tenancy right is not main- 
i tainble i in a Civil Court when there has been a previous adjudication by a 
Bhawchas Officer. declaring a person. as Bargadar. even. though the Officer 
did not correctly decide the legal position, It has also been submitted 
- that the jurisdiction to decide’; whether a person is a bargadar or not io 
deciding any-of the three matters’ ‘specified in Section 18 of the Act has 
been vested in the Bhagehas — ~ Officer and* there’ is also a provision for 
appeal against the order-of Bhagchas Officer under Section 19 of the Act. 
The determination by the Bhagchas Officer on that question is conclusive 
and such determination even if it appears to be erroneons-it cannot be cha- 
lenged before a Civil Court. Reliance has been made in this connection upon 
the observations made.by Lord Esher in (7) (1888) 21 QBD 313 (319) and 
. it has been contended that :the present case falls within the second category 


Le 


© 


420 -Sudarshan Ghosh v. Janakinath Pandit _ 11976 (1), CLI 


mentioned therein. ` Reference-bas also been made to the decision of- the 
Supreme: Court in (8)-AIR 1951 SC 115 and it has been submitted that the 
instant suit out of which this appeal arose is not maintainable inasmuch as 
the same. was filed for a declaration that the award.passed by the'Bhagchas' 
Officer was erroneous, illegal, void and not binding upon the plaintiff and 
for permanent injunction restraining the defendant -from Proceeding with 
the execution cise. 

‘ + °49,-] The forth dimension of Mr. Mokherjee’s submission is that. the 
awards passed by the Bhagchas Officer in the said Bhagchas . proceedings | 
operate 88 res judicata on the principles analogous to res: judicata and 


f] 
- 


as such “the instant Civil suit is not maintainable. In support of- his - 


submission ‘several decisions have been cited. by him. 


11.. The last dimension of Mr. ` MukHerjee’s submission’ is that-thé J 
appeal which was filed under Section 44 (3) of the West ‘Bengal Estates | 


-Acquisition Act against the order òf- the: Assistant Settlement Officer 
passed. under-Section 44 (2a) was decided by- the tribunal judge i in favour - 
of the’ plaintiff appellant and it was held that the entry in the R. S. record: | 
_ Of rights recording the defendant respondent as a tenant was | erroneous 

- and the- respondent was held to be a bargadar under the defendant appe- - 
Hant.“ The R.S. record of rights, was directed to be corrected accordingly. 
The présumption arising from: the’ finally ‘published record of ‘rights 


prepared on the’ basis` of the order of.. ‘the Assistant’ Settlement ‘Officer i 


under Section 44 (2a) was rebutted and the entries in the R.S. record of 
rights being corrected the’ appeal. shall be’ allowed and the judgment and 
decree of the court of appeal below is liable to be set aside and the jud- 
pment and decree of the trial court: shall. be confirmed. | 


12. Mr. Ghosh, appearing on behalf of the respondents has, on 


the other hand, contended that the name of thé plaintiff was recorded 
as. bargadar i in the finally published RS. ‘record of rights ‘and the said ? 


record was made prior to passing of the awards in ‘the. said © -bhagehas ` 
cases. Mr. Ghosh ‘Has, contended that the Jower’ Appellate. Court as- 
perfectly justified i in holding that the trial court was wrong in Dat consi- 
dering .the presumption arising- from“ the finally published R. S; record 
of rights which recordéd the tenancy of- the plaintiff and ‘in wrongly 
Shifting the onus on the ‘plaintiff to ‘prove his tenancy. Mr. Ghosh has 
further submitted that the lower Appellate Court after due consideration 
of the R.S. record of rights as well as the Dakhilas and other evidence on 
record has _ conclusively held that the plaintiff i is a tenant in respect. of the 
suit land and the ‘defendant has failed to prove by~ any -documentary 
evidence the story of bhagchas settlement set up by’ him. There is no 
infirmity’ in the finding of the lower Appellate Court and as such the same ` 
cannot be set“ aside in this second appeal. Mr. Ghosh has also conten-— 
ded that inspite ‘of the awards made by the Bhagchas Officer the: Civil 
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Courts have jurisdiction to decide whether’a person isa tenant or not 
' masmuch as Section 18, sub-Section 2 of the West Bengal Land Reforms 
_ Act does not clothe the Bbagchas Officer with the power to decide the 
question whether a person is a tenant or not but only the power to decide 
whether a person is 2 -bargadar or not. This instant suit being one for 
`- a declaration of the tenancy right. of the plaintiff can be entertained by 
the civil court notwithstanding the decision ‘of the Bhagchas Officer in 
the said Bhagchas cases holding the plaintiff a bargadar. Mr. Ghosh 
has further submitted that the Bhagchas Officer has been given the 
jurisdiction to determine the question if a person is a bargadar or not if 
only snch question arises in connection with the dispute relating to any 
of the matters specified in- section 18, sub-section 1 of the West Bengal 
Land Reforms Act and not otherwise. Mr. Ghosh, therefore, submits 
that this provision does not altogether shut out the jurisdiction of the 
civil court to decide a suit involving a question as to whether a person is 
a bargadar or not. It bas been submitted that so far as the present suit 
is-concerned if it ia held that in view of the provisions of section 21 of 
the said Act a declaration that the awards passed by the Bhagchas Officer 
in the-said bhagchas cases are illegal, void and not binding cannot be 
made, the other relief for'a declaration that the plaintiff isa bargadar or 
a tenant can be given and a suit for the latter declaration is maintainable. 
In support of this contention Mr. Ghosh has referred to the decision 
reported in (9) AIR 1963 Calcutta 225 (F.B.). , 

13.. In order to appreciate and decide the above contentions raised 
on behalf: of the parties it is necessary to set out the relevant provisions 
of section 18 and section 21 of the West Bengal Land Reforms Act, 1956. 

Section 18 (1) “Every dispute between a bargadar and the person 
whose land-he cultivates in’ respect of any of the following matters 
namely :— om 


(a) division’ or delivery of the produce. 


(aa) recovery of produce under section 16 A 
(b) Termination of cultivation by the bargadar, shall be decided by 
such officer or authority as the State Government may appoint ; 


Provided that no application for ‘decision of any dispute in respect of 
delivery of the produce referred to in clause (a) shall be entertained unless 
such application is presented to the officer or authority within two years 
fiom the date on which the delivery of the.produce falls due.” 

Section 18(2) “If in deciding any dispute referred to in Sub-section (1), 
any question arises as to whether a person isa bargadar or not and to 
whom the share of the produce is deliverable, such question shall be 
determined by the officer or authority mentioned in Sub-section (1). 

Section 21 (1} “No order or other proceedings whatsoever under this 


~ 
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chapter’ shall be jeena in any dal court and no civil -con shall .; 


entertain any suit or- proceéding i in respect of f any, matter mentioried. in 
Sections I7 and 18." ; «00 t : ; at ; ee 


o I4 With. ‘regard iò. ie first contention advanced on behalf of the - appe- 
Nant it appears that, section 18(2) ‘of the-West ‘Bengal Land Reforms “Act 
empowers the ‘officer appointed by the State Govérament for: the ‘purposes . . 
of-Chapter III of the said Act to. decide ‘a: question, as to whether a person k 
is a bargadař.or not whicli’a rises j in ‘deciding any. dispute relating’ to` “aby” 
of the three matters : “specified ` in Sub-section.(L) of Section 18:0f the said’: i 
' ‘Act. It also appears. from section 21 of the said. Act that’ ‘the order. of i ; 

t the officers. or authority passed in, the ‘Bhagchas proceeding in respect of 

‘the matters mentioned in ~“section-- ‘18 ‘cannot: “be- -questioned before. auy . 
civil court.in a suit.: ` Thus on: a consideration: “of these. two sections it. is 
clear that the Bhagchas Officer’ has been conferrred, withthe: jurisdiction 

to decide the question: whether a përson is a bargadar or not only” ‘if such 
a question arises in connection with’ the decision of a- dispute relating to’ 
any of the three „matters mentioned im Section 18- of the said AĞI and ‘not - 
otherwise... The- Bhigchai Officer, “therefore, canaot: decide“ this- issue’ ‘as’ 

to whether a person is a bargadar or ‘not independent: of: and: hot “arising l 
in connection: with the decision of any, dispute relating. to any'of thè 
matters mentioned. in: Section 18.. In other * words, the Bhagchas- ‘Officer is 
not competent to pass an'order ' ‘to determine: any person as bargadar ‘on 
an application for á -decision of such æ question simpliciter ` that's is eee 
. declaration of the “status ofa” person : as ‘Dargadar. «This élearly. shows 5 
tbat the civil court had: “jurisdiction, to entertdin a suit for ‘decision ; of the ` 
question whether a person” -ig a bargadar or not and for a ‘declaration of’. 

- the status of: such person if. there is’ no: previous adjadication „by the. 
officer or authority i ina bhagchas ‘proceeding as- envisaged in ‘Section’, 18-0f 
the Act. The civil- court: -is thus competent- -to-entertain a suit involving 
the determination on the question as to whether the plaintiff. is a a . 
of not and such suit iš not barred by provisions of Section 21 of the said `, 
Act if there’ has been no previous : -determination of- the ‘said question. by = 
- the officer or authority in-a bhagchas > proceeding i in connection: “with: the | 

decision of any of the matters mentioned in séction 18 of the. said. “Act, 7. 


15. In this ‘case the plaintiff has been admittedly held to be a bar- ` 
gadar in respect of the suit land ‘under. ‘the defendants appellant . and , 
awards for delivery- of Bhag produce ` as well as for eviction of the- n 
“intiff., bargadar from the suit land Were passed by the Bhagchas Officer . 
Jin the aforesaid Bhagchas - oases. An. execution -case has also ben stå~ me 
_ rted for execution. ‘of the -said awards. The suit out of. whicb- this ap- 
_ peal has arisen was instituted for a. declaration that-the ‘plaintiff is. a 
tepant and not a bargadar in respect of the suit. land and for a declaration 
that the awards of the Pipas cases are illegal, void and _ without; 
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jurisdiction dnd not binding ¢ on the plaintiff aad for permanent injunction 
restraining the defendant from proceeding with the execution case. So 
the. .two. questions that now fall for consideration are (1) whether the 
civil courts have jurisdiction to entertain. any such suit which directly 
challenges the order of the Special Tribunal. in respect of any matter 
mentioned in Section 18 and-(iI) whether ‘in. view of the determination 
by this special tribunal that the plaintiff is a bargadar under sub-section (2) 
of section 18 of the West Bengal Land. Reforms-Act; 1955 the civil court is 
debarred from deciding the question of status of the plaintiff. It ap- 
pears that sub-section (1) of section 18 .clearly lays down that every 
dispute between a bargadar and ‘owner of the-Jand in regard to any of 
the three -matters mentioned-ther¢in shall be decided by the special trtbu- 
“nal- i.e. by such officer or authority appoitited by’ the State Govern- 
` ment for the purpose. Sub-section (1) ‘of section 21 of the Act also 
expressly- ousts. the jurisdiction ofthe civil court to entertain any suit 
or’ proceeding in respect of any matter mentioned in section 18(1) of 
the., said Act. It also provides that no order or proceeding under 
Chapter: Il of the West Bengal. Land “Reforms Act; 1955 can be ques- 
tioned in any civil court.’ Thus section 18 unequivocally - confers exclu- 
sive -jurisdiction on the special. tribunal, i.e. the Bhagchas Officer appo- 
inted by the State Government to decide the disputes between the bar- 
gadar and owner in respect of any of the three matters—{) division 
or delivery of produce. (II) recovery. of produce under section 16(A) 
of the Act and” (III) termination of cultivation by the bargadar. 
Section 21 excludes “the jurisdiction of thé civil ‘court to entertain any 
suit'wherein the -order or. award made by the officer’ or authority in a 
Bhagchas Proceeding in’ respect of any of these matters mentioned in 
Section 18 of the Act has been. challenged. In our considered opinion, 
the special tribunal i.e. the officer of authority ‘appointed by the State 
Government for the purpose of Chapter II -of the West Bengal Reforms 
. Act has been vested with exclusive and conclusive jurisdiction to decide the 
matter, mentioned in section 18(1) of the West Bengal Land Reforms Act 
_and the jurisdiction of the civil court in respect of these matters has been 
completely ousted. In other words, there cannot be a frontal attack on 
the. adjudication made by the special tribunal in respect of the aforesaid 
ee in a suit before a civil court. 
. In (5)69 CWN 908, Sudhangshu kumar Aich and piers v. Kamal 
ieee Maity and others,“ a suit was' filed by. the plaintiff to set 
aside an exparte award made under section 18 of the West Bengal Land 
Reforms Act in Bhagchas . proceedings on the grounds that the same was 
obtained by the. opposite parties suppressing the notices and processes of 
jhe Bhagchas proceeding and for a declaration that he wasa bargadar 
not under plaintiff who was mere benamdar -but under real owner, the 


~, 
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appesite party No. 10° It. was s held by P. B, Mukharji, J. that the whole 
-intention of the Land Reforms Act was that all disputes under section 18 
between bargadar and'jotedår should be decided under the said’ section 
and except an appeal as provided in section 19’should finally compose the 
differences and should not be questioned in a civil court., It was ‘interested 
that sections 18 and 19 would forni-a complete code for disposal < of- matters 
mentioned in sections 17 and 18 of the Land Reforms Act. ‘Itis; there 
fore; not in keeping with the intention of the Act to find out: remants | of 
jurisdiction in the civil court in respect of those very matters ‘ covered by 
sections 17 and 18. 

. 17. In (10)66 CWN 88 Jadu Nath Roy v. ` Lal Mohan Mollic and T 
others it was held by Bhattacharya, J. that Section 18 conferred exclusive” | 
jurisdiction on the _Bhagchas officer to decide an existing dispute regardi- 


` . ng (a) division or delivery of the produce, (b) -termination - of cultivation 


by bargadar and (c) place of storing ‘and thrashing the ‘produce. The exis- 
tence of a dispute, therefore, is a sine qud non of the applicability of section 
21 and consequently the. bar to the jurisdiction of the civil court must be 
be related to the existence of such a dispute. The suit as framed was -Not . 
barred under section 21. of the Act as ‘it was for a declaration. of tenancy ` 
Tight. It was held that the order “or. orders passed by the Bhagchas 
7 ‘officer or the Appellate authority could not be questioned i in these or. any f 
other F in view.of tte provision of Section’2! ofthe Act; - 7 l 
‘In (4)66 CWN 229 Sarat Chandra Panda and others'v. Sk. Ainin 
Ali a oihers certain awards were påssed.by Bhagchas officer under sect- 
ion 18 holding the plaintiffs as bargadars under the present petitioners, thé 
plaintiffs thereafter have'filed four suits: for declarations ane these ‘awards 
are illegel, invalid and - without. jurisdiction . and there is a' prayer for au 
injunction restraining the execution of these awards, It has been observed 
that in view, of Section 2I of the Act, the granting -of that relief -would 
affect the awards which undeniably were orders of the Special Tribunal 
under the said Act: This is not permissible’i in view- of the expres’ langua- 
ge of. the statute and, to that extent, at Irast, the cul court’s jariediction a 
has been ousted.. | * ..-: Fee, E i 


wt 


19, : It is pertinent fo- T -in this connection ‘to the fundamental j 
principles. Jaid down by Lord Esher regarding the jurisdiction | of special 
tribunal in the case reported in (7) (1888) 21 QBD: 313 The Queen v. The 
i Comissioner for-śpecial purpose of the Income Tax which i is as follows :— -`° 

.. “when an-inferior court. or'tribunal or body- which has to exercise 
the power of deciding | facts. isfirst established by Act of Parliament, the 
legislature has to consider what powers it will. give the tribunal or- body. 
It may. in effect say. that if a certain state of facts exists and is shown to 
such tribunal or body before it proceeds.to do certain things, it shall have 
l quo to do suca Pang oyr not otherwise. There it is not for. them 


! ‘ ae. 
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conclusively to decide whether that die of facts exists, and, if they exer- 
cise t the jurisdiction without its extsteacs, what they do may be question- 
ed, and it will be held that they have ‘acted without ‘jurisdiction. Bat there 
is another state of- things which may “exist. The leg.slature may entrust 
thé tribunal or-body with a jurisdiction which ‘includes the jurisdiction to 
determine whether the preliminary state of facts | exists as well as the juri- 
sdiction, on finding that it does exist, to proceed further or to do someth- 
iog more. When the legislature are establishing such a tribunal or body. 
with limited jurisdiction, they also have to consider, whatever jurisdiction 
they give them, whether there shall be any appeal from.their decision for 
otherwise there will be none. In. the second, of the two cases I have ment- 
ioned it is an erroneous application of the forinula to say that the tribun- 
al can not give themselves jurisdiction by wrongly deciding certain facts 
to exist, because the legislatures gave them jurisdiction to determine all 
the facts, including the existence of the preliminary facts on which the 
further exercise of their jurisdiction depends ; and if, they. were given juri- 
sdiction so to decide, without any appeal being given, there is no appeal 
from such exercise of their jurisdiction.” nae P 


`. 20. This decision was relied upon by the ‘Supreme Court in (8) 
AIR 1951 Supreme Court 115, Rai Brij Rajkrishna and another v. S.K. 
Shaw and Brothers where it has been held that the Bihar Buildings (Lease 
Rent and Eviction) Control Act (IIL'of 1947) has entrusted the Controller 
with a jurisdiction which includes the jurisdiction of determining whether 
there is non-payment of rent or not, as well as the jurisdiction. on finding 
that there is non-payment of rent, to order eviction ofa tenant. Therefo- 
re,.even if the Controller wrongly decides.the question of non-payment 
of rent and orders eviction of the tenant this order cannot be questioned 
in a civil court. The present case falls within second category mentioned 
by Lord Esher in the aforesaid decision because the Special Tribunal or . 
authority has been clothed. with. the exclusive jurisdiction to decide the 
disputes mentioned in section 18(1) ` -of the: West Bengal Land Reforms 
Act. As such any order passed by . the officer deciding any such dispute 
cannot be questioned in civil court even if the said decision appears to be 
erroneous as it falls within the jurisdiction of the special tribunal & such 
a decision or order can only be challenged 3 in appeal. under section 19 of 
the said Act. - 


: 21. The desiion in (9) AIR 1963 “Car 225 (F.B.), Sm. Krishna- 
moni Dasi v.: Baser Mondal and others has been cited to repeal this 
contention. In.this decision it has been held by the Full Beach of 
this Hon’ble Court-that the provisions of section 18 read with section 
20 of thé Bengal. Agricultural | Debtors Act, 1936 (Act VII of 1936) have 
conferred on the. Board exclusive power to decide whether a liability is a 
debt or not and after fiiding that the liability is a debt the Board has 


© 
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power to determine its amount. But the Board has not been given any 
‘exclusive jhrisdiction to decide whether a. liability even existed at all. “So 
the decision of the ‘Board that a saléanda simultaneous agresmént to 
Tecovery constituted a mortgage liabulity, was liable to review by the „civil 
court and ‘was not conclusive. This decision, iherefore; does not in any 
way, — the cohtention of. the respondent. 
In (11) 77 CWN 530, “Anglo India Juté Mill Co. Lid. V, , Sarju 
; ay Singh the.defendant who was the ‘owner filed a case under section 
17(f) (a) ind (b) for “termination” of Bhagchas cultivation by the plaintiff 
before the BRagebas Officer on the ground that he required the land for his 
personal cultivation. A preliminary objection was raised that the “appli- 
éation “was not maittainable as’ the plaintiff. was not a bargadar but a 
tenant. ‘The Bhagchas Officer negatived the plea and held that the plain- 
tiff was a bargadar. On appeal the appellate officer affirmed the same and a 
rule’ against the same was discharged by this Hon’ble Court. Thereafter 
the case proceeded on merits. The plaintiff, however, instituted a` suit for 
declaration that “he was a tenant and for’ permarient injunction restraining 
the defendant: from - proceeding with the case aod from interfering with 
his rights and, possession of ‘the lands. It ‘has been held by D. Pal, J. 
that thé suit was for declaration ‘of. tenancy’ “right which the Bhagchas 
Officer was not tiapowered: to-decide. ` So the suit was maintainable. We - 
respectfully differ from this obsérvation: of the learned J udge as the jèarned. 
Judge -did not notiée the provision ‘of section 21 of thé Weit Bengal 
Land Reforms -Act which éxpressly bars jurisdiction’ ‘of the civil court to 
entertain a suit which. seeks to challenge the order made or proceedings 
initiated under: section 18 of: the :West Bengal Land Reforms Act, 1955. 
Thuś-on'a conspectus of the provisions of the -Act as well as of the desi- 
sions *we- ate‘ of opinion that:section 18 read with'section 21 of the Act 
expressly oust the jutisdiction -of the civil -court to entertain any suit” or 
proceeding which-seeks to queation the validity-of an order passed under 
section’ 18(1) of the Act or any proceeding initiated for oeoa we aby 
dispute referred to in-section 18(1) of the-said Act. 
| 23.°-The’ néxt..quéstion that poses for consideration i is whether in 
view: of the previous determination by the- -special tribunal the jurisdiction 
conferred upon the officer to determine the question as to whether a 
person ië a bargadar or not if such“ question arises in connection 
with the decision of a dispute between bargadar and owner in respect of 
any of the matters mentioned in sub-section (1) of Section 18 is exclusive 
and conclusive one and the said question-regarding’ the status of the’ person 
if can be considered,and decided in a suit once it is determined by the off- 
cer. In (12) 67 Indian Appeal 222 at page.236 : AIR 1940 PC. page 105_(110) 
Secretary of Staie v. ‘Mask. & Co., Lord-Thankerton has observed /— = `. 
“It -is settled law that ‘the exclusion. of the, jurisdiction of. the 
civil courts, is not to be Teadily inferred but that- such. exclusion must. 
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either be explicitly expressed or clearly implied. It is also” well set- 
‘tled that even if jurisdiction is so excluded, the civil courts have 
jurisdiction to examine into cases where the provisions of the Act 
have not been complied ‘with or-the statutory tribunal has not acted 
in conformity with the fundamental principles of judicial procedure.” 


24. Itis therefore necessary to consider the provisions of sections 
18 and 21 of the West Bengal Land Reforms Act, -1955 in order to 
ascertain if the civil court is completely débarred from deciding the 
question of status of a prsou when the officer has already adj udicated 
upon’ the question whether a personis a bargadar or not. Section 
18(1) confers exclusive jurisdiction to decide every dispute relating to 
any of the matters mentioned therein and sub-section (1) of section 21 
expressly éxcludes the jurisdiction. of the civil court to entertain any suit 
where the order passed by the officer under section 18(1) has been ques- 
tioned or where any of the matters mentioned in section 18(1) is in 
question. Section 18(2) merely invests the officer with the jurisdiction to 
decide the question whether a person is a bargadar or not, if such 
question arises in deciding any of the disputes referred to ni Section 18(1) 
of the Act. The officer has not been entrusted with the jurisdiction to 
decide the question as to whether a person is a bargadar or not ualess 
such question arises in deciding disputes in respect of any of the three 
_ matters mentioned in section 18. In other words, the officer cannot 
simply pass an order declaring a person as bargadar on an application 
made by him/even though there is no dispute in respect of any of the said 
- three matters specified in section 18. In sucha case the civil court has 
jurisdiction to entertain a suit and to decide the status of the plaintiff 
that is whether he is a bargadar or not. Moreover, the jarisdiction of 
the civil court has been ousted only with regard to the orders made 
by the officer or officers in respect of the three matters mentioned 
in section 18 (1) of the West Bengal- Land Reforms Act, 1955 and not 
beyond that. Thus the jurisdiction of the Bhagchas. Officer to decide 
on: the question whether a person is a bargadar or -not while determining 
the disputes relating to any of the matters specified in section 18 is ‘a 
- jimited jurisdiction for the purposes of the proceeding mentioned in that 
section and-to that extent the orders in that proceeding cannot be questi- 
' oned in civil court. In a Bench decision, reported in (2) 69 CWN 210, 
J. N. Mallick v. S. N. Palit it has been obsérved by Laik, J. that Section 
18 is mandatory but the mandate is only with respect to the three matters 
only and not in the matter of dispute as to whether a person is a bargadar 
‘or not. The jurisdiction of the officer in deciding the said three matters 
is exclusive-but sub-section 2 of Section "18 of the Act does not oust- the 
jurisdiction of the ciyil court to entertain a suit for - declaration as to 
whether-a person is a bargadar or a tenant. In the décision-reported in (10) 


I 


428 Sudarshan Ghosh v: Janakinath Pandit. \[1976.(1) CLI 


‘66 CWN 88, Jadunath Roy and others v. Lal Mohon Mallick-it has been held . 


by Bhattacharya,- J. -that Section 18 confers. exclusive jurisdiction only to 


deciding any such dispute if any-question arises as-to whether.a person is a 


bargadar or not such question shall be determined by the office or aùtho- 
rity. Thus the existence of a dispute is a sine qua noa of the applicability 


of : section 21 -and , consequently the bar. of the. jarisdiction of- the civil 
court must be related to the. existence of a. dispute. But no previous order ` 
or- orders passed by the offi icer can be challenged in civil court iir refere- . 


decide disputes- mentioned ‘therein‘.and ‘section 18 (2) Jays ‘down that in . 


nee to. guch disputes decided therein: In (4) 66 CŴN 229, Sarat Chandra: 7 


Panda and others v. Seikh Amin Ali” and others it has been observed’ by 
P. NÈ Mukherjee, J. that in the. ‘matter of determination òf the question 
of status, or title under section 18 (2),.the ouster of the civil court’s ae 


) diétion would be only to the extent necessary for the purposes of Section .-’ 


18 (1) and would not extend beyond the same aod such determination i is 
incidental in the sense of not being final for purposes other. than those 
covered by Section 18, (1). je “This view is consistent with Section 21 (1) of 
the’ aforesaid Act as ‘it. ‘would protect the’ orders and proceedings under 


l Section 18 (1) as ‘contemplated. under Section“ 21 .(1) of. the „Act. Of. 


course the learned Judge ‘observed that they did not deem it necessary — 
to decide the larger question whether Section 18 (2)-of the Act conferred 
exclusive jurisdiction on the _Bhagchas. ‘Officer ‘and jurisdiction of civil 


=. court was excluded: completely: ` In- (3) ILR.. 1966 (2) Cal 48, Bamapati 


Chakriborty v. Patit Paban ‘Sardar it has béen held by P. N. Mookherjec; 
J. that it would be wrong to, extend the scope . of sections 16 to 21 of. the ` 
Land Reforms Act and to oust the entire juridiction of the civil court. on. 
questions of status. The decision under the Land Reforms Act on the- ques 
tion of status must, in the context, be taken to be incidental to the . deci- ` 
sion of the questions, ‘exclusively arising - under, the said statute and for’ 
the purposes ` of “the: proceedings mentioned therein or contemplated `- 
thereunder. In (11) 77- CWN 530 Anglo. India’ Jute Mills. Co. Ltd. v, Sarjoo 
Prosad Singh ‘it has been held by D. Pal, J. ‘that “the jurisdiction conferred. 
upon thé Bhagchas Officer i is of a limited character. He -can decide only.. 
disputes referred to in Sections17 and 18 of the Act and it is only in respect ' 


of those midtters, that the civil court has been ousted from the jurisdiction, ~ 


to. decide them.. The statutory _ tribunals has been vested with. the juris- . 


diction to determine the “question about the existence of the. relationship 
of- -bargadar, such jurisdiction being . of ancillary and collateral character 
is not intended to oust the etait of civil courts when the dispute. 
ig whether. a person isa tenant ò or not., ` 


25, Ona consideration of..the provisions of Seotions 18 and 21 of- the. 


4 


conferred upon: the officer or eu to determine the P aicean, whether a 


An 


West Bengal Land Reforms Act, 1955, we are of opinion that the jurisdiction ` | 
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a person 18 a bargadar or not if such question arises in deciding any of the 
dispute mentioned in Section 18(1) is not exclusive so as to oust the juris- 
diction, of the civil court to decide the question of status. The decision 
of the: officer on this question is only for the. purposes of the proceedings 
under Section 18-of the Act. It is incidental to the decision of the disputes 
referred to 'in sub-section (1) of Section 18 of the Act. The bar of juris- 
diction of the civil court as provided i in Section 21(1) of the Act is only 
with regard to the decision passed by the officer in regard to the disputes 
meationed in Section 18(1) of the Act as well as in regard to entertainment 
of suits in respect of any of. the - matters mentioned in Sections 
IŁ: and. 18 of the Act. We respectfully agree with the observations of 
P. N.::Mookherjee, J. in the decisions. in (4) 66 CWN 229 and (3) ILR 
1966(2) "Cal 48 as well as with the observations of Laik, J. in (2) 69 CWN 
210... We also. agree with the observations made by D.' Pal, J. in the 
Bench decision in (11) 77 CWN 530 as regards the extent of jurisdiction 
conferred on the officer under PEREON 18(2) in ie me question of 
status.. > 

` 26.. In (6) 67 CWN 1076, Kalipada Naskar v. Monimohon Naskar where 
it has beer observed by Bijoyesh Mukherjee, J. that the Special Forum 
(the Bhagchas Officer) has the only jurisdiction. to decide whether one is a 
. bargadar:or not. As soon as it decides that heis not a bargadar, what- 
ever'else he may be, that - matter falls outside his. jurisdiction and inside 
jurisdiction `of, the - ordinary court. Once the Special Tribunal decides a 
persón “as a bargadar it is pot open for him to bring a.suit for a declara- 
tion that heis nota bargadar. In this case in the previous adjudication 
by the Bhagchas Officer- it was held that the defendants were not barga- 
dars and the. plaintiff. thereafter filed a suit for a declaration that the 
defendants were not tenants. As: such there was oo previous determina- 
tion by the Bhagchas Officer in respect. of any of the disputes mentioned in 
Section 18 of the: Act. and the question regarding the exclusion of the 
jurisdiction of the civil court did not at all arise for consideration in this 
case. This decision therefore, is not relevant for the purpose and the obser- 
vations. made, by the learned Judge in this case cannot be considered as 
‘a decision on this issue.but mere observations. 

27, ` Weare fortified in our views about the provisions of Sections 18 
and 21 of the West ‘Bengal Land Reforms Act, 1955 by the amendments 
introduced in sub-section 2 of Section 18 as well as in Section 21 of the 
said Act by the West Bengal Land Reforms (Amendment) Act, 1974 (Act 
33 of 1974). The ‘legislature in order to entrust Special Tribunal with 
exclusive jurisdiction to decide the question whether a person is a barga- 
dar or not has inserted in Section 18(2) the words “or otherwise” there- 
by empowering the officer or authority appointed by the State Govern- 
ment for the purpose 'of Chapter III of the said Act to decide the question 


4300 Sudarshan Ghosh v. Janakinath Pandit [2976 (2) CLS 


a8 soon as it arises for determination either in connection with the decision 
of any of the disputes referred to in Section 18(1) or otherwise. Thus 
after the amendment of the provision of Section 18(2) the officer has been 
clothed with the exclusive jurisdiction to decide the question of relation- 
ship of bargadar and owner and the jurisdiction of the civil court has been 
ousted completely. Compatible with this sub-section 3 has been inserted 
after sub-section 2 in Section 21 of the Act which clearly lays down 
that, if any question as to whether a person isa bargadar or not arises 
in a proceeding before a civil court or criminal court the court shall 
refer it to the officer or the authority mentioned in sub-section 1 of Section 
18 for decision. So after introduction of the amendments in. the’ said 
Sections there is no room for any doubt that the jurisdiction to decide 
whether a person is a bargadar or not conferred upon the Special Tribunal 
is exclusive and conclusive and not merely incidental and collateral one. 

28. The next point for consideration is whether the instant suit’ 

is barred by principles analogous to resjudicata- in view of the earlier 
determination by the Bhagchas Officer on the question of status of the 
plaintiff. In view of our holding that the jurisdiction of Bhagchas Officer 
on the question of status under ‘Section 18(2) of the West Bengal Land. 
Reforms Act, 1955 -is only for the purposes of the proceeding under 
Section 18 (1) of thé said Act and the jurisdiction ofthe civil court to 
decide the question of status is not ousted, the order of the Bhagchas 
Officer determining ‘the plaintiff as a bargadar cannot operate as res 
judicata to this suit. It is, therefore, needless to consider . the decisions 

cited at the Bar on this point. 
29. ‘Now coming to the merits it appears that the lower Appellate - 
Court reversed the judgment and decree of the trial court mainly on the 
ground that the entry in finally published R.S. record of rights (Ext, 4) ` 
recorded-the tenancy of the plaintiff in respect of the suit liad. This 
presumption of correctness, therefore, had arisen in favour of the plaintiff 
and the onus was on the defendant to disprove by evidence ‘that the - 
plaintiff was not a tenant but a bargadar under him. The orders of the 
Bhagchas Officer and appellate officer (Exts. B and C)beiag passed subse- 

quent to the R.S. Record of Rights, it was held, could not be relied upon 2 
to show the absence of foundation of the said R.S. record of rights. There 
being no documentary evidence to. prove barga settlement -the lower 
Appellate Court allowed the appeal. But it appears from the “judgment 
passed on November 27, 1965 by the learned Jadge, Appellate Tribunal 
in E.A. Appeal No, 130 of 1961 that the entry in the R. S. record of tights , 
(Ext, 4) prepared on the basis of judgment passed ina proceeding under . 
Section 44 (2a) of The West Bengal Estates Acquisition Act, 1955 has been 
revised and the petitioner was recorded as bargadar. Thus after the judgment 
of the appellate tribunal the presumption from the R.S. record of rights 
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is in- favour of the defendant. appellant and against the plaintiff respon- 
dent. That being the position, this appeal succeeds on merits. We have 
also hold. that the suit out of which this appeal arises is barred under 
sub-section (1) of Section 21 of the West Bengal Land Reforms Act, 
1955 as it purports to challenge the orders passed in the Bhagchas cases 
by-the officer under Section 18 of the said Act. 

“= 30. For the reasons aforesaid this appeal is allowed. The judgment 
and decree of the Lower Appellate Court are set aside and the judgment 
and .decree of the Trial Court are confirmed. In the circumstances of the 
case there will be no order as'to costs. 

© Mukherji J. I agreg, 


` P:R. 
[CIVIL APPELLATE JURISDICTION] 
Bore Mr. Justice Sisir Kumar- Mukherjea and 
Mr. Justice Sudhamay Basu 
. ~ Decision : ‘October 3, 1975 © 
Saraswatipar Tea Company. itd. Ss i ... Appellant 
` Versus 
- Siate of West Bengal & Ors. ... Respondents* 


‘Industrial Disputes Act (14 of 1947) —Awara by Tribunal under— 
Order of dismissal by Management held by Tribunal to be defective— 
Order of dismissal set aside by Tribunal— Order of re-instatement made by 
Tribanal— Propriety of Tribunal’s award is being challenged—Principles of 
natural justice, whether violated—Limitations on Tribunal’s powers 
to test validity of decision of demestic enquiry—Tribunal’s jurisdiction 
in dealing with industrial dispute referred to it— Principles for re-instate- 
ment—Expediency of re- -instatement— Whether evidence of a writness is 
acceptable in absence of corroboration— Whether Tribunal is competent 
to make out a new case by departing from, the common case of the parties. 

; Several charges were brought against an employee, a compounder, by the 
appellant company of a Tea Garden by acharge sheet. The charges appear to be 
rather grave. The employee was Called upon to explain in writing why he should 
not be dismissed from service. He submitted his explanation but as the explanation, 
was found to be .unsatisfactory, a departmental enquiry was held and the employee 
was informed that in the departmental enquiry he was found guilty of the charges: 
under the relevant standing orders and therefore dismissed from service on the re- 
commendations of the enquiry officer. Thereafter an industrial dispute was raised 
and ultimately the Government referred the dispute to an Industrial Tribunal for 
adjudication. -The Tribunal on a consideration of the evidence, came to the conclu- 
sion that the management had failed to prove the charges brought against the employes. 
The’ order of dissmissal was set aside and an order was made for reinstatement. Being 


*F. M. A. no. 435 of 1973 (Mandamus Appeal). 


432 Saraswatipur Tea Co. Ltd. v. State of W. B. [1976 (t) CLI 


aggrieved by the Tribunal’s award, the company moved a writ petition and obtained æ 
Rule, But the rale having been discharged, the company preferred a Latters Patent 
appeal. 


HELD: `The Tribunal has deprecated the hurry with which the enquiry took 
place and the letter of dismissal followed it. ‘The notice of the enquiry was delivered 
to the employee on 14,9.65, The enquiry was held onthe 15th. He was called upon 
to defend himself. By an earlier letter of the 10th September, the Manager had 
communicated to the sald employee that if the explanations given by him’ in- answer 
to the charge-shest were found to be unsatisfactory, he would be given a chance to 
adduce evidence ia the departmental enquiry, the date of which would be intimated 
to him on receipt of the reply. When the said employee was informed by the letter 
of the 14th that the enquiry would be held on the 15th he did not ask for time ora- 
lly orin writing. He had been specially told that he was free to adduce evidence 
well in advance and yet he chose not to adduce any except his own. In these’ cir- 
cumstances, it cannot be said that no opportunity was given to the said employee 
of adducing evidence. Moreover, the said employee did not ask for adjournment 
of the hearing. It is true that the Management served the order of dismissal shortly 
after the enquiry but that is hardly any reason why the tribunal should interfere 
with the order. 

In the present case it appears that the Tribunal has dealt with the case as if it 

were a court of appeal. Not only has evidence besa moticalously assessed afresh 
but the adequacy of evidence has been gone into. The Tri¥unal has exceeded the 
bounds ofits legitimate functions and substituted its own evaluation of evidsnce 
for the evaluation of evidence by the domsstic courteof enqair y. 
In the instant case, it cannot be said that there was no enquiry. Moreover 
there is no material on the basis of which it can bs held that the enquiry was not fair- 
or that the principles of natural justice were disregarded at the enquiry or that the 
said employee did not have adequate opportunity of defending himself or of adducing 
evidence. The said employee does not appear to have deposed before the Tribunal 
that he sought representation, or that the opportunity to ‘cross-examine was denied 
to him. 


It has been contended on behalf of the Management that having regard to the 
facts and circumstances of the case, the gravity of the offence with which the said 
employee has been charged, namely, traffic in medicine, the Tribunal ought not 
to have directed reinstatement even if it came to the conclusion that the dismissal was 
unjustified. It appears thatio awarding re-instatement the Tribunal did not take 
into consideration the special circumstances of the case into consideration which can 
only be described as a case of failure to exercise discretion, where discretion lies. 

The said employee, a compounder, held a position of trust apd confidence in an 
important branch of administration. He was placed in charge of distributign of medi- 
cines froe of cost to the workers. Tho question of health of the workers which has a ' 
bgaring on production and efficiency of the tea garden was directly involved. The 
humanitarian aspect of the case ought not to be ignored either. In these circumstances, 
even if the Tribunal were of the opinion, as it was, that termination of service of the 
said employee was wrongful, the Tribunal was not justified In making the order of re- 
instatement. 7 : 
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(7) Hindusthan ‘Steel Ltd v. A K. Roy; AIR 1970. ‘SC 1401 : 1969 (3) 


SCC 513 , 
Dr. Monotosh Mukherjee, A. “M Dhar. fa P: K: > haitan.: for the Petitioner 
Sukumar. Mukherjee - me ae yon the Respondents 


The judgment of the Court was as follows : — 


Mukherjea J. This appeal is directed against an order made by a 
learned single | Judge on February 12; 1973 by which he discharged a rule. 
The petitioner before the learnéd Judge,. -who i is the appellant before us, 
challenged an Award dated August 27, 1969 passed by the Judge, Sixth 
Industrial Tribunal, West Bengal. 


2, One Anil’ Kumar Chakraborty, the respondent no. 3 was a com- 
pounder employed by. the appellant On September 10, .1965, certain char- 
ges were brought against him ‘by. the appellant by a charge sheet: The cha- 
rges were! (iy that he was inciting i è workers to surround the . “Manager” S 
residence so that by intimidation the. manager “might be forced to run 
away from thé garden: (i) that he ‘took money from the workers for the 
appellant’s medicines although the, medicines were to be given to workers 
freé df cost; (iii) that he’ was carrying | on business by selling medicines of 
the garden hospital; (iv) that he was conducting a propaganda against the 
appellant to disrupt, the administration of the garden and (v) that by inci- 
ting workers to resort, to iooliganism he was sabotaging uhe. _ peaceful run- 
ning of the “gården , administration. 


3, The respondent was called upon, to explain. in n writing why he 
should not bè dismissed from service. He was also informed . that if his 
explanation were found unsatisfactory he would be given a chance to add- 


` uce evidence in the Parani Piaui, the, date of which ue be int- 
imated to him.. 


. 4 The respondent aand an, EAA by. a letter dated Sep- 
tember 14, 1965 which was not found satisfactory by the appellant. The 
appellant replied by a letter dated September 14, that the respondent had 
skipped, over, the charges just to evade any explanation. By the said letter 
intimation was given to the. respondent that a departmental enquiry would 
be held on September 15, at the Office of the. ‘Manager at 7-30 A.M. The 
respondent was called upon to defend’ himself at the Enquiry. on 
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an Enquiry was held by one Robi Roy, a Director of the appellant com- 
Pany on the appointed date. On the same date, an intimation was served 
on the respondent by which he was informed that in the departmental 
enquiry he was found guilty of the charges under the relevant standing 
orders, and therefore dismissed from service with effect from 16th Septem- 
ber, 1965, i = 

5. Thereafter, the Union raised a dispute on the validity of the 
order of dismissal. On the failure of certain conciliation proceedings, the 
Labour Department, Government of West Bengal referred the dispute to 
the Sixth Industrial Tribunal by an order dated June 24, 1968 under Sec- 
tion 10 of the Industrial Disputes Act. The issue before the Tribunal was as 
follows :— v3 


“Is the termination of service of Shri A.K. Chakraborty, compo- 
under, justified ? To what relief, if any, is he. entitled ?” 

6. At the hearing before the Tribunal, the respondent: No. 3 gave 
evidence. , On bebalf of the mangement six witnesses were examined. It 
was stated on behalf of the management that most-of the witnesses exami- 
ned before the tribunal also gave evidence at the domestic enquiry. The 
management claimed that there was, in fact, a fair and proper. enquiry. 

7. One Nandalal Sitani deposed on Behalf of the management that 
the original records of the Enquiry proceedings had been lost in the Jalpai- 
guri floods, but a carbon copy of the Report of the Enquiring Officer 
and the records of proceedings were ultimately found in the garden. The 
carbon copy was filed before the Tribunal on the second. day of the 
hearing. ae 
8.. In the statement filed on behalf of the Union it was stated that 
the Enquiry was arranged in indecent haste. The respondent no. 3 was 
not given any opportunity of defending -himself or of cross-examining 
the appellant’s witnesses or of being represented by a person of his own 
choice. The management on the other hand claimed in its statement that 
the domestic enquiry was duly held at which the respondent no. 3 gave 
evidence. As the offences of which the respondent was found guilty were 
grave, he was dismissed from service on the recommendation of the En- 
quiring Officer. The allegation that principles of natural justice were not 
observed was denied by the management. soa 

9, The respondent no. 3 in his evidence before the Tribunal stated 
that he attended the enquiry at the appointed time at the manager’s office 
but there was no enquiry at all. He was simply told on the site that he 
was dismissed. He'was asked no question nor was any statement of his 
recorded by any one. No witness was examined at all. -In cross-exami- 
nation he denied that he accepted any money-for medical treatment of 
any worker or that he took money for medicines. He denied the charge 
of inciting the workers to hold any strike or surround the residence of the 
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manager to force him to leave the garden. He stated in cross-examination 
that on the day of the Enquiry, he reached. the office at-11 A.M. and was 
_ there for à few minutes. He repeated that: no “enquiry had taken place 
at all. . sa ; 

_* 10. Neither the. Director Robi Roy who held the enquiry nor the 
Manager of the Company was. produced by the management before the 
tribunal for giving evidence. Ít was stated in course of evidence that 
the manager had left the employment of the appellant. 

Ananta Bijay Roy Chowdhury, the first witness produced by the 
management deposed that when he gave evidence, Chandra Lama, Pravu 
Daya), Janak Mistry and the respondent No. 3 were present. 

Amarendra Nath Dutt, an independent witness deposed that the 
enquiry was duly held. He also corroborated that Ananta Bejoy was the 
first witness to give evidence. Pravu Dayal and Janak Mistry gave 
evidence of misconduct committed by the respondeat No. 3, Pravu Dayal 
said ‘that on August 1, 1968 the respondent visited the labourer’s quart- 
ers to incite them against the management. He deposed that Chandra 
Lama had told him that ‘the respondent exhorted the workers to besiege 
the godown, | ~~ | 

It was admitted by one of the witnesses, that the respondent had 
“not taken any money from him for medicines. None among the persons 
whose names appear in Exhibit ‘B’ from whom the respondent was alleged 
to have taken money, gave evidence. Janak Mistry deposed that the 
respondent had actively incited the workers in his presenee to besiege the 
godown and the office. He said that the respondent had taken Rs. 40/- 
from him for supplying medicines. 7 

11." The Tribunal appears to have been of the opinion that no enquiry 
was held at all, although in the written statement filed on behalf of the 
Union it was conceded that there was an enquiry, though the enquiry was 
not fair. In not accepting the common case, the Tribunal therefore, 
proceeded on the basis of a third case for which there was no basis. 
Surely, it was for the Tribunal to determine whether there was a fair 
enquiry or not. It:was not open to the Tribunal to decide whether an 
enquiry was beld at all. It-seems to us that in holding that there was no 
~ enquiry, the. Tribunal was, in the main, influenced by the non-production 
of the original Report and the late disclosure of the carbon copies. The 
fact that annexures to the original Report were produced before the 
. Tribunal along with carbon copies of «‘the Report induced the 
Tribunal to doubt the story of the loss of the original Report and 
the authenticity of the carbon copy. Moreover, the thumb impre- 
gsions ‘claimed to have been subscribed on the carbon copy, were 
freated as suspect. The learned. Tribunal'thought that it was unusual for 
anyone- to subscribe thumb’ impressions on a carbon copy. No attempt 
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was made at the hearing to prove or disprove the authenticity of 
the thumb impressions. Witnesses had no clear recollections on the subject. 
The learned Tribunal found that although one of the witnesses had deposed 
that he was the first witness, it dppeared from the ‘carbon copy that he 
was the last. For all these reasons, the Tribunal rejected the evidence 
of the carbon copy and held that the Enquiry proceedings suffered from 
infirmities and irregularities and concluded that no fair domestic. enquiry 
s held. l 2 i ` i 

12. In rejecting the carbon copy, of the Report and the record of 
the proceedings, it seems to us that the Tribunal was jess than fair to the 
management. If the management wanted to fabricate a Report and th 

record of Enquiry proceedings and those who subscribed their thumb 
impressions were accessories to such a course, they could have fabricated 
an original document with equal facility. The fact that-those whose 
tumb impressions appeared on the carbon copy, deposed that they did 
not recollect whether they had given their thumb impressions on the 
carbon copy or not, made it amply clear that they weré not giving evidence 
at the behest of the management. It was therefore unlikely that they 
subscribed their thumb impressions on a document brought into existence 
subsequently on the eve of the Enquiry. In our judgment, the thumb 
impressions support the authenticity of the carbon copy. There is nothing 
improbable in the original report perishing in the Hoods. Itis also 
possible that the carbon copy of the Report and the annexures survived. 
In our opinion, late disclosure by itself did not justify -the.rejection of the 
carbon copy. It is common case that a enquiry was held. It is hardly 
possible that an enquiry was held but no report of the engiry was made 
or no record of the proceedings was maintained. We are therefore, of - 
the opinion that the Tribunal was not justified in rejecting the Report and 


b 


the record of the enquiry proceedings. 


13. The Tribunal ona consideration of the evidence, came to the 
conclusion that the management had failed to prove the charges brought 
against the respondent. Why, the. Tribunal asked itself, should the res- 
pondent incite the workers on the ‘evening of August 2, after the strike 
was over. He would have done it, if he did it at all, on the eve of the 
strike. Moreover, there was no corroboration of the evidence of Ananta 
Bejoy that the respondent admitted that he had incited the workers. 
There was inconsistency between the evidence of Ananta Bejoy and the 
evidence of Janak Mistry who deposed that the act of incitement took 
place on the Ist of August and not on the 2nd which was a hartal day. 
There was also no corroboration of the evidence of Janak Mistry that 
the respondent took money for medicines. He could not remember 
exactly the month in which he paid Rs. 40/- to the respondent for the 
medicines he supplied to him. He said it was in Chaitra or Baisakh, This, 
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the Tributal E site his Pease “tenuis. The Tribunal appe~ 
ATs ‘to. have thought that in the absence of cortóboration his evidence , was 
unacceptable: *Cérroborafion,, i in our pimiod: is desirable in such -a case, 
but-not indispensable. ~~ <- s 


14. The Tribunal has deprecated the hurry with which the enquiry 
took place and the Jetter of disthisaal followed it. Notice of the enqu ry was 
delivered to-the Fespondent « on the 14th September. The Enquiry was held on 
the 15th Hê was called upon to defend himself, By the earlier letter of 10h 
September 1965, the Manager had ‘commiinicated ` to the respondent that 
if the explanation. given by hiin in answer to the charge sheet were’ found 
unsatisfactory, ħe- Would bë given a a chance. to adduce evidence in the dep- 
artmental enquiry, the date of which would-be intimated to him on receipt 
of the reply. When the resdondent was-informied by the letter of the 14th 
that the enquiry. would be heid on the [5th he did not ask for time orally 
evidence well in advance ad yet “he- gee ‘ot to adduce any except his 
own. In-these circumstatices, it. ‘cannot be said that no opportunity was 
given’ tothe respondent of adducing ` evidence. , Moreover, the respondent 
did not ask for-adjournment of- the hearing, It is true that the manage- 
ment’ served’ the order of - dismissal shortly* -after the enquiry but that is 
hardly” any reason why the Court should interfere with the order. ` 
15 -Tñ thé case of (1) Indian Iron & Steel Co. Lid v. Their Workmen 
AIR 1958 SC 130, S.K. Das J. speaking for the-Court observed : Undoub- 
tedly, the’ inanagement of a concern has power to direct its own internal 
administra’ tion. and discipline, but the power-is not unlimited and when a 
dispute- arises. Industrial Tribunal have been given the power to see wh- 
ether the termination of service of a workmen i is ee and #0 give app- 
optiate telief:"- 

< In- cases of dismissal on scone: ihe Tribunal does not, however, 
actas a Court of Appeal and substitute its own judgment for that 
of the managment: It.will interfere (1) when there is a want of. good faith, 
(ii) when .there’ is victimisation: of unfair labour practice, (iii) when the 
management.has been guilty of a‘ basic error or.violation of a principle of 

, natural justice and, (iv) when on the materials; . the finding is completely 
baseless, or perverse.”. : 

“16° In-the present case, it seems to us ‘ist ‘the Tribunal has dealt 
with the case as if it were a Court of Appeal. Not only has evidence been 
meticulously. assessed afresh But the adequacy of evidence has also been 
gone into, -The Tribunal, in our opinion, has ‘exceeded the bounds of its 
legitimate’ functions and substituted its own evaluation of evidence for the 
evaluation. of evidence by the domestic Court of Enquiry. 

47. In the .present case, as we have said, it cannot be held, that 

~ there was no enquiry. Moreover, ‘there is no material on the basis of 


438 Saraswatipur Tea Co. Ltd. v. State of W.B. [1976 (1) CLI 


which it can be held that the enquiry was not fair or that the principles 
of natural justice were disregarded ‘at the enquiry or that the respondent 
did not have adequate opportunity of defending himself or of adducing 
evidence, the respondent does not appear to have deposed ‘before’ the trib- 
unal that he sought representation or that the opportunity to cross-exam- 
ine wás denied to him : 

18. Mr. Monotosh Mookherjee, appearing in support of the appe- 
al urged that in any event, having regard to the facts and circumstances 
of the case, the gravity of the offence with which he has been charged, nam 
ely, traffic in medicine, the Tribunal ought not,to have directed re-instate- 
ment even if it came to the conclusion -that the dismissal was unjustified. 
He relied on a decision of the Supreme Court in (2) Ruby | General Insura- 
nce Co. v. Chopra (1970)-1 -LL J. 63. 

19. In that case,:the management conceded, that the order: of ternit- 
ination of service of .the respondent. a stenographer, was punitive in 
character and invalid, but it was contended that the relief of re-instate- 
ment granted by the tribunal was unjustified. The supreme Court, followi- 
_ ng the decision in (3) Assam Oil Company Ltd. v. Its Workmen (1960) 1 LL J. 
587 held that though industrial adjudication may not regard a wrongful 
dismissal as one amounting to termination of service resulting only in rig- 
ht to damages as under the law of master and servant and would ordinar- 
ily direct reinstatement, it can refuse to order reinstatement when such a 
course is not fair, proper, or is inexpedient depending upon the facts and 
circumstances of each case. - Having regard to the fact that the, employee 
was a stenographer holding a position of trust-and confidence: and also to 
all other circumstances of the case, re-instatement was refused. In (4) Sha- 
limer Rope Works Ltd. v. State of West Bengal & Ors. (1965) 1 LLJ 625 
B.N. Banerjee J. and in- (5) Modern- Woodcrafts Ltd. v. Modern Woodcra- ` 

fis Emoloyees Union, (1969) 1 LLJ 208, a learned single Judge of the High 
- Court of Kerala eee similar views and declined. to direct pea 
ment. 


20, Mr. Mookerjee also rY on a deiis of the Supreme Court 
in (6). The Hindusthan General Electrical Corporation Ltd. .v. Biswanath 
Prasad & Ors., AIR 1971.SC 417. - There G..K. Mitter J. speaking for the 
Court, observed that the sections do: not lend themselves to the constru-: 
Ction that as soon asthe. Labour Court, Tribunal etc..-finds that there 
has been a violation of section 33 it should award re-instatement.. Lea-. 
red Counsel also relied on an. earlier decision of the Supremes Court. 
in (7) Hindusthan Steel Ltd. v. A. K. Roy, AIR 1970 SC 1401. In’ that 
case, Shelat J. in delivering the judgment of the Court said: “The 
Tribunal has the discretion to award: compensation instead. of reinstate- . 
ment if the circumstances of a particular. case.are: unusual or exceptional . 
so as to make re-instatement inexpedient: or. ‘improper. ` Fhe Tribunal 


~ 
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has therefore to exercise its discretion judicially and in accordance with 
weil recognised. principles in that-regard and has to examine carefully the 
circumstances of each case and. decide whether such a case is one of those 
exceptions to the general rule. If the Tri bunal were to exercise its discre- 
tion in disregard of such circumstances or the principles laid down by 
this Court it would be a case of either of no exercise of discretion or of 
_ one’ ‘not legally exercised. “In either case, ‘the High Court in the exercise 
of its discretion can interfere.” : 

‘2i. In the present case, it appears from the Explanation submitted 
by the respondent that ona previous occasion, workers had complained 
against him for trafficking in medicine but the Director forgave him. as 
he himself'stated, for the commission of the offence. The implication is 
that the respondent admitted the ae of the oon and asked for 
pardon. 

22. In. awarding je etaneai the’ Tribuna! does not appear to 
have taken- the special circumstances of the case into consideration 
which can only be described: as a case of failure to exercise discretion, 
where discretion lies. 

23., The respondent, a compoutder, ‘held a position of trust and 
confidence i in an important branch of administration. He was placed in 
charge of distribution of medicines free of cost to the workers. The 
question of health of the workers which has a bearing on production and 
efficiency of the parden, was ‘directly involved. The humanitarian aspect 
of the case ought not to be ignored either. In these circumstances, even 
if the tribunal. were ‘of the opinion, as it was, that termination of ee 
of the respondent No. 3 was wrongful, the Tribunal was not justified, 1 
our opinion, in making the order for reinstatement. 

24. The learned Judge, ina very short judgment, has affirmed the 
order of the Tribunal. In his judgment, he has not gone into the merits 
of the findings of the Tribunal. We have therefore confied ourselves to 
the consideration of the Award in some detail. 

25. In the view.we have -taken, the appeal is allowed. The order 
of the learned Judge as also the Award of the Tribunal are set aside. 
The Rule is made absolute, There will be no order for costs. 

26. . Having regard to the order we have made the appellant will 
be at liberty to withdraw the monies it has deposited pursuant to the ad- 
interim orders made by the Appellate Conrt. 

Basu J: I REree: ‘ 
- S P.M. 
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[CIVIL APPELLATE JURISDICTION] 
‘ Before Mr. Justice Prodyot Kumar Banerjee 
Decision : May 22, 1975 


Commissioners of the Municipality of Howrah = ...Petitioners 
Versus ` | 
Sri Dandiswami Debyashram Mohant ds ... Respondent® 


Calcutta Municipal Act (ILI of 1923) as extended to Hewes Sees 4 ; 
126 & 130— Exemption of consolidated rate—Bauilding exclusivly used for 
purposes of publie worship—Structurés in occupation of staff of Mohant, 
whether, such structures are also exempted— Sub-divisfon of municipal 


holding — Whether Municipality can suomoto ae without application 
from owner of land or building. - 


The Bhote Bagan Math Estate is situate at 5Gossain Ghat Road. Howrah” 
The entire property was exclusively osed for purposes of public “worship and as 
such the said property was all along exempted from the consolidated rate, upto 
March 1956. Towards the ond of March ’56, the Receiver to the Estate recsived a 
Notice that the said premises had been sub-divided into two hotdings, being 5A and 
5B, Gossain Ghat. Road and that 5B Gossain Ghat Road would not. be exemp- 
ted from the consolidated rate. Thereafter the Receiver to the Estate-filed a suit and 
Challenged the action of the Municipality: The Municipatity filed its written statement 
and contested the suit. Its main plea was that the entire premises was not exclu- 
sively used for purposes of public worship aad as sach it had sub-divided the holding. 
Both the courts below upheld- the contentions of the plaintiff. Hence the second 
appeal by the defendant Municipality. l 

HELD: The Mohant, his servants and darwans are in occupation of the 
several structures situate on the disputed portien of -premises no. 5 Gossain Ghat 
Road. Such occupation by them is necessary for the proper performance of functions 
relating to the purposes of public worship of the deities of the temple. That being 
so, the said structures are being used for the purpores ‘of public worship and 
therefore they should be exempt from assesament oe section 126 a me Calcutta 
Municipal Act 1923, 

Section 130 of the Calcutta Municipal Act 1923 provides for sub-division of 
a holding. It presupposes that an application for sub-division of a holding, has to 
be field by the owner of any land or building. In otherwords, no holding can be 
subdivided without an application for sub-division. So far as the present case is con- 
cerned, no such application was made. Therefore, the Municipality acted-illegally 
in sub-dividing Premises no. 5 Gossain Ghat Road into 5A and 5B Gossain Ghat 
.Road without the requisite application from the owner. 


Satya Charan Pain jii Sei ...for the appellant 
Bidyut Kumar Banerjee ` ... sa ... -for the respondent 
The judgment of the Court wes as follows . 
This appeal is at the instance of the defendant arising out of a suit 
filed by the plaintiff receiver of Bhote Bagan Math Estate. Bhote Bagan 


Math Estate is situate at 5, Gossain Ghat Road and the entire suit prope- 
rty is used exclusively for the religious purpose of public worship. The suit 
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property was all along ‘exempted from consolidated rate upto 28th March, 
1956 on which date the plaintiff was informed that the property had been 
sub-divided into two holdings, being 5A and 5B, Gossain Ghat Road and 
that 5B, Gossain Ghat Road was not exempted from the consolidated rate 
and was assessed from second quarter of 1956-57. The defendant Munici- 
pality contested the suit by filing the written statement, inter alia, conten- 
ding that the whole premises was not used exclusively for public worship 
and as such the action of the defendant can be sustained. Both the Cour- 
ts held in favour of the plaintiff Hence the present appeal. 

` 2. Mr. Pain on behalf of the appellant contended that under Secti- 
on 126 of the Calcutta Municipal Act, as the whole property is not used 
exclusively for the public Pegem pirposes, ıt is not exempted from taxat- 
ion. 

3. Mr. Banarjee on the otherhand argued that from time immem- 
orial the property ‘being 5 Gossain Ghat Road was being used for public 
religious purposes and the -action of the Municipality in sub-dividing 5 
Gossain Ghat Road into 5A and 5B Gossain Ghat Road was illegal and 
ultra vires and furthermore it is argued that upto 1956, the whole of the 
property was exempted from Municipal taxation and the circumstances 
has not changed at all which may net the . Property liable to municipal 
tax. = 

4. Mr. Pain apid. that the i has exempted the portions 
of the property which are exclusively used for religious purpose from tax- 
ation but the office for the management of the Estate of the Math and the 
free-quarters of the Mahanta and-other staffs cannot be said to bea place: 
used for public worship. In that view of the matter, it is argued that the 
plaintiff was informed that premises No. 5; Gossain Ghat Road was being 
sub-divided into two portions in SA and 5B Gossain Ghat Rord. Premises 
No. 5A: Gossain Ghat Road was exempted’ from taxation but in respect 
of the portion comprising the buildings, office of the Receiver and the 
quarters of Mahant and other staffs is not so exempted. The question, therè- 
fore, is whether the office of the Receiver and the free quarters of Mahanta 
and other staffs are exempted from taxation by the Municipality under 
Section 126 of the Calcutta Municipal Act. 

5. Both the Courts held as a finding of fact that the office of the 
Receiver or his staffs is a part of the establishment which controls and 
manages the performance of religious ceremony aod therefore the premi- 
ses are used exclusively for the purpose of public worship. 

6. It appears that it is not the case of the defendant that the Bhote 
Bagan Math is not exclusively a religious place for public worship but the 
Municipality’s case is that-the portion of the premises not having been used 
for the purpose of public place of worship, the said portion cannot be: ex- 
empted from the Municipal tax. 
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7. In my opinion Mr. Pain is not correct in his submission. The 
estate of Bhote Bagan Math includes vacant land and structures. In the part 
of the prmises. there are partly two-storied and party one storied buildings 
and other structures and open space. The said premises are used by the 
Mahanta, his staffs, his persor.al servants and other staffs of Debuttar est- 
tate. It is further stated that there is a office of the Receiver but both the 
courts held that the staffs of Mahanta, the staffs of the Debuttar estate, 
the servants, the darwans and the pujaries who are working under the 
Mahanta are connected with- seba puja of the deities. in the temples. If 
this finding is correct, it cannot be doubted that the performance by the 
servants, clerks etc. which are incidental to the performance of religious 
Service is connected with the Math. The District Judge, Howrah, in suit 
No. 20 of 1935 bas held that they all perform the religious services conn- 
ecied with the temple. There was a scheme framed by the District Judge 
wherein it was stated that the Mahanta is the custodian of the ~ 
properties of the deities in the premises in suit and not only that he is in 
sole cha'ge of the management connected with the puja and other religi- 
ous rites in the premises in suit and so some portion of the disputed 
premises must be used by the Darwans, the pujaries and the staff of the 
Debuttar estate for the proper care and safety of the Debuttar properties 
and also for the deities in the said premises. For the seba puja of the’ 
deities, services are necessary and servants to be employed to clean temp- 
le and the adjoining places and also they must have essential accommoda- 
tions in the premises in order to perform the daily seba puja of the deities, 
and for protection of the premises in question. Keeping those in mind 
now I consider whether the exemption can be granted to the plaintiff 
under section 126 of the Calcutta Municipal Act. Section 126 of the Cal- 
eutta Municipal Act runs as follows;— 
“126. (1) Buildings used exclusively for purposes of public worship, 
and public burial or burning grounds or other places for the disposal 
_of the dead duly registered under Chapter XXXI, shall be exempt from 
the consolidated rate ; 

i and the Corporation any either wholly or partly exempt from 
the consolidated rate any land or building used exclusively for purposes 
of public charity - 

Provided that the following land and buildings shall not be deemed 
to be used exclusively for public worship or for purposes of public 
charity within the meaning of this section, namely,— 

(a) land or buildings in or on which any trade or business i is 

carried on ; and 

(b) land or buildings in respect of which rent is derived, whether 


such rent is or is not applied exclusively to religious purposes or > - 


purposes of public charity. 
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(2) Open spaces and parade grounds, which are the property of the 
. Government and over which, when not required for military purposes, 
the public are allowed to have free access, shall be exempted from the 
consolidated rate, if the-Local Government so direct. 
(3) The Corporation may exempt the owner of any hut from payment 
of the whole or any portion of the consolidated rate payable io respect 
of such hut, and in any such case they may exempt the owner of the 
land on which the hut is built, or not, as they think fit. 
(4) The Corporation may, by resolution, exeMpt from the consolidated 
rate all lands and buildings the annual valuation of which, as deter- 
> Mined under this chapter, does not exceed twenty rupees or such 
smaller sam as may be specified in such resolution - 7 
Provided that no person shall be entitled to claim the benefit of 
such exemption if he owns or occupies more than one piece of land or 
more than one building and the aggregate annual valuation of all the 
lands or buildings owned or occupied by him exceeds twenty rupees 
or the said smaller sum.” 
In that view of the fact, I hold, agreeing with the finding of fact arrived 
at by both the Courts below, that as the occupation of the disputed 
portion of the premises by the Mahanta, the servants and darwans in 
respect of the structures situate at premises No. 5 Gossain Ghat Road, 
is necessary for the proper performance of the functions connected with 
the rites for the. purpose of public -worship of the deities of the temple it 
‘must be held that they are used for the purpose of public worship and 
‘therefore they are entitled to the exemption from the assessment under 
Section 126 of the Calcutta Municipal Act. 

8. Mr. Banerjee contended that the sub-division of the holding 
into 5A and 5B, Gossain Ghat Road which was erstwhile numbered as 
premises No. 5 Gossain Ghat Road -cannot be sustained in view of the 
fact that no application was made for the sub-division. The provision of 
-the sub-division of a holding is to be found in Section 130 of the 
Calcutta Municipal Act, 1923. It pre-supposes an application form the 
owner of any land or building for sub-division. Without such appli- 
cation, the premises in question, cannot be sub-divided, It isa common 
case that no such application has been made by the Receiver. Unless the ow- 
‘ner of the premises applies, the sub-division of a holding cannot be made. 
~ 9. In my opinion, therefore, the sub-division of premises No. 5 
Gossain Ghat Road into 5A and 5B Gossain Ghat Road cannot be made. 

10. In the result, the appeal must stand dismissed. There will be 
no order as to costs. 

N. C. S. l 
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[CONSTITUTIONAL WRIT JURISDICTION] à 
Before Mr. Justice Manash Nath Roy | 


. _ Decision : March 18, 1976 
K. V. Nath zi wes. d -Petitioner 


Versus 
Chief Personnel Officer, South Eastern Railway & Ors. Respondents* 


Transfer of service—Tenure posts in Vigilance Organisation of Railwa- 
ys—Recruitments for posts in Vigilance Organisation—Temporary Orga- 
nisation— Expiry of period of tenure, reversion to parent department —No 
formality to be observed for such transfers—Rule 121 of Railway Estates- 

hement Code, Vol. I.—Rule 2003(30), Rly. E. Code, Vol. i1—interpretation— 
Rule 9 (30A), Fundamental Rules— Whether Art. 311 (2) of Constitution is 
attracted— Prejudice and heardship—No remedy under writ jarisdiction. 

In the writ petition, the petitioner challanged several orders of the Chief Perso- 
ppe] Officer, South Eastern Railway and further challenged the. purported actions of 
the Respondents in reducing his salary and in denying the scale of. pay.. 

HELD: The post of the Vigilance Inspector is a tenure post and that being 80, 
the petitioner had not acquired any right to hold the said post permanently. The 
Vigilance Department of the Railway is composed of Staff drafted from one or the 
other of the parent departments of the Railway and as such when an employee on 
completion of the tenure or thereafter, is sent back to his parent department, such 
transfer is not unauthorised, An employee on joining the said Organisation, has no right 
to be there permanently. Although no investigating officer, in terms of Railway Board’s 
directions, should be allowed to remain in the Vigilance Organisation for more than 3 
-years, the petitioner cannot maintain any claim or contend that since he was or has 
been allowed to serve for more then the tenure period, i.e., about 9 years, he cannot be 
reverted to his substantive post. Merely because an order of transfer to the parent 
department had not been made on the expiry of the tenure, ıt cannot be construed as a 
bar to the Respondents’ power to make an order of transfer subsequently. Furthermore, 
no-imputation of malafides can be imputed when such an order is Made even after the 
expiry of the period of tenure. Be that as it may, after the completion of the‘ tenure 
no formality is generally required to be followed for simply transferring such an emplo- 
yee back to his parent department. Rule 121 of the Indian Railway Establishment 
Code, Volume I, provides that the President of India may declare any post outside 
the cadre of regular service to be a tenure post. The tenure post has been defined in 
‘Role 2003 (30) of Volume TI of the Code and means a permanent post which an indi- 
vidual Railway servant may not hold for more than a limited period and a permanent 
post has been defined in Rule 2003 (22) of the said Volume, to mean a post carrring a 
definite rate of pay sanctioned without any hmit of time. The post of Inspector of 
the Vigilance Organisation is a non-gazetted post ontside the cadre of regular service 
and is a tenure post. Furthermore, Rule 9 (30A) of the Fundamental Rules, has recor- 
ded a Presidential decision to the effect that a non-gazetted post outside the cadre ofa 
regular service can be declared to bea tenure post. It is in the back-ground of the 
Rules in the Railway Establishment Code, the President’s decision and the relevant 
Circulars, the said Vigilance Organisation should be deemed to be a temporary organisa- 
tion and the post which the petitioner held, to be a tenure post, Thus, in the facts of the 
present case, Article 311 (2) bas no application. It was also submitted by the 


*Civil Rule no. 2786 (w) of 1971. 
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petitioner that the option as was exercised by’ him without knowing the terms of the 
same and more particularly when such terms were not made known to him by the 
authorities concerned before he exercised the option, has caused @ grave prejudice and 
hardship to him. There is substance in the submission as ‘made but the High Court in 
its writ jurisdiction is powerless to entertain any such claim on the ground of hardship, 


_ Cases referred to: 


a Chandi Charan Dhkar y. General ee Eastern Railway. an 


unreported decision of D. Basu J. dated 11.2.69. in CR no. NA 
of 1967: 


(2). Nageswar Singh y. General Manager, Eastern Railway, an untepor- 
=> ted decision dated 10.9 69 - of B. C. Mitra, J. in CR no. 1358 (w) 
“of 1967 
(3) ` Kanti Gupta alias Kanti Bhusan Gupta’s case, an unreported decisi- 
on dated 22. 2. 72 of Sabyasachi Mukherji J. in CR no. 875 -(w) of 
"+ 1966 

T. S. Menon he Hes ...for the Petitioner 
Ajoy Kumar Basu ‘3 .. for Reon: 2,3 to6 

The judgment of the Court WAS as follows :— | 


In this petition, the petitioner has impeached the orders daed 
Sth August, 1969, 20th April, 197}, and 28th August. 1971, issued by the 
Chief Personnel Ófficer, South Eastern Railway and has also challenged 
the purported-actions of the Respondents i in. reducing his salary and in 
= denying the scale of pay. 


2. Onor about 23rd April, 1938 the penon was appointed as a 
number-taker i in the then Bengal. Nagpur Railway and thereafter he has 
alleged to have been promoted as a, Stenographer under the said -Railway 
on 5th January, 1943, in the scale of Rs. 65-85/-, He has further alleged 
that he was so appointed as a Stenographer. after being successful in the 
required test. Thereafter, the petitioner has stated thaton 19th April, 
1946 he was promoted as a Stenographer in the Grade III, viz., Rs. 100/- 
after duly qualifying in the necessary test. It has been alleged by the 
petitioner that on or about 6th July, 1946, he was again promoted to 
Stenographer Grade II and was posted at Kharagpur and ultimately he 
was confirmed as the Stenographer, Grade IJ on, 6th March, 1950. 


.3. The petitioner has alleged that during the service under the 
then Bengal Nagpur Railway, personal matters were dealt with by the 
Superintendent, Transportation, Treffic, Garden Reach and he never 
worked under the Mechanical Department. Such statement, the petitioner 
has made for the purpose of establishing the fact that his papers, thus 
would not be available with‘the said Mechanical Department. The Peti- 
tioner bas further alleged that in the then Bengal Nagpur Railway, rec- 
ruitment of Stenographer was made only after they have passed a test 
conducted and the minimum requisite qual:fication for such test was 100 
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words per minute. He has further stated that although tests were 
regularly held, there had been no procedure of intimating individual 
employees about the results of such test and success in such tests had to © 
be understood from the permission to officiate to each higher grade. As 
indicated above, the petitioner has also made it-clear that he was duly 
promoted to the higher grades of Rs. 65-85/- and Rs. 100/- only after 
Passing the successive tests in accordance with the necessary rules. 

4 It appears that the petitioner has also contended that the Rail- 
way Board by their letter No. BC/68/PS-5/08 dated 30th August, 1968 
made provisions for exemptions from passing fresh tests and . crossing 
the efficiency bar for promotion to the Grade of Rs. 210-425/- (AS) to eari’= 
ler direct recruits in the Railways. The: petitioner- has alleged that he 
was in continuous service and without any breik under the Railways and 
furthermore his service record is satisfactory He has ‘contended that 
for such satisfactory service he had earned series of promotions without. | 
any objection or hindrance from any quarter. 


5. On or about Ist October, 1947 the petitioner admittedly opted 
for the Central Pay Commission and leave rules and on such option 
into such scale of pay he was placed in the scale of Rs. 130 300/-. He 
has alleged that he was drawing the maximum pay permissible in the said 
scale of Rs. 130-300/- after duly passing the necessary tests from time 
to time and with effect from 26th December, 1960 he was posted to the 
office of Respondent No. 5, viz. Divisional Superintendent, South - Fastern 
Railway,.Kharagpur. The petitioner has ‘stated that while he was. so 
drawing the maximum pay permissible to Stenographers in the scale of Rs. 
130-300/- there was a selection of Inspectors to the Vigilance Organisa- 
tion and on 26th October, 1961 he was selected for the post of Vigilance 
Inspector in the Grade of Rs. 250-380/- for immediate filling up of the 
posts and such selection of the petitioner was Personally approved by the 
Respondent No, 2, South Eastern Railway. The petitioner has stated 
that he had also agreed to and accepted such selection and posting. It 

appears that in the event of such happening the petitioner was released 
from the office of Divisional Superintendent, South Eastern Railway, 
Kharagpur and was duly posted under the Respondent No. 1 viz., Chief 
_Personnel Officer, South Eastern Railway as Vigilance Inspector, South 
Eastern Railway and in fact on 3rd November, 1961 he duly joined in 
the said post. The petitioner has alleged that: in the posting order dated 
26th October, 1961 (Annexure B) there was no indication that such posting 
and selection of the petitioner was for a temporary tenure or on the basis 
of a stop-gap measure. He has stated that in case he was informed 
about such stipulation then he would not have accepted or consented to 
join the said Vigilance Organisation. In short, the petitioner has stated 
that he was never informed about the fact that such posting was on a 
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slop gap measure or fora deputation. Further the petitioner has also: 
mentioned that his services under the said Vigilance Organisation was also 
exemptionary and in fact for such meritorious work he was given special 
reward and furthermore because of his meritorious work he was promoted 
to officiate as Senior Vigilance Inspector since October, 1969 in the scale 
of Rs. 335-475/- (AS) and he duly reached the. maximum of that scale on 
or about February, 1971. 


6. In any event it appears that the petitioner had been in continu- 
ous service in the said Vigilance Organisation for the well over 9 years and 
had also been officiating as Senior Vigilance Inspector in the scale‘and the 
manner as mentioned hereinbefore for more than 18 months. The 
petitioner has stated that in any view of the matter because of such 
officiating tenure he was entitled to the protection as conveyed by Railway 
Board’s letter No. E(D.A) 64 R.G.—632 dated 1st August 1966, as circu- 
lated by the Chief Personnel Officer, under his Memo dated 12th August, 
1966 wherefrom it appears that in view of the instructions contained in 
Board’s confidential letfer No. E,\D.A) 65-R.G.-24 dated 9th June, 1965 
it has been held thatin future, any person who is promoted to officiate 
beyond 18 months, cannot be reverted for unsatisfactory work without 
fol'owing the procedure prescribed in the Discipline and Appeal Rules. 
As the petitioner was not called for the selection to the Grade of Rs. 210- 
425/-AS), he lodged a protest to the Divisional Superimtendent, South 
Eastern Railway, Kharagpur contending that ın view of the services 
rendered by him, he was entitled to be called for such selection. As 
nothing was done, soon 29th January 1969, the petitioner made a further 
representation to the Chief Personnel Officer, South Eastern Railway, for 
the redress of his grievances and also for the issue of a certificate under 

‘‘next below rule”. Such representation of the petitioner was followed by any 
letter of 28th May, 1969 and ultimately by letter No. P/H.7/STN/Selectiozr 
dated 5th August 1969, the petitioner was informed by the Chief Person- 
nel Officer, South Eastern Railway that necessary permission to the peti- 
tioner for exemption from test was réfused. Such determination was also 
followed by successive reminders by the petitioner and he has also alleged 
that the quotying such refusal, the Respondents failed to appreciate and 
consider that he was-duly appointed after satisfying the authorities con- 
cerned that at a]i material times he had the prescribed minimum speed and 
efficiency. The petitioner has alleged the said order to be untenable and 
baseless, as in making the same the Respondents have failed to. take into 
consideration, the successive and progressive promotions duly received 
by him, He has also alleged that employees junior to him have been 
confirmed as stenographers and have been given promotions superseding 

his claim unauthorisedly and the non-inclusion of the petitioner’s name in 
the list of Stenographers on the scale of Rs. 130-300/- till 4th August, 


~ 


e 
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1969, has caused grave prejudice and resulted in great injustice to him 
and as a result. of such unauthorised act or action, his position in the 
seniority list has been adversely affected. 

7. Thereafter, on or about 30th April 1971, the Chief Personnel Officer 
concerned released the petitioner amongst others from the said Vigilance 
Organisation on transfer, with instructions to report to his parent 
office with effect from ist May 1971. The petitioner has stated that the said 
order to be void, illegal and irregular as in the same it was not specified 
the post, which was, required to be held on such release and furthermore as 
his designation in the said Vigilance Organisation has been shown without 
any justifiable reason as ‘‘stop gap” and the more so when at any point of 
tıme, prior thereto, he was informed that either his posting or his contin- 
uance in the said Vigilance department was on the basis of “stop gap” 
arrangement. The petitioner has specifically. mentioned in the petition 
the particulars of financial loss and prejudice which he would suffer 
because of such action and posting as directed by the Respondents and he 
has also submitted tùat if such fact of “stop gap” arrangement in the 
said Vigilance Organisation was made known to him earlier, then he would 
never had opted for the same and in fact he has opted in the manner as 
stated above because he never knew about the said pretended stipulations. 


8. In the background of the facts as mentioned hereinbefore; the 
petitioner has contended that because of the acts and actions of the Res- 
pondents, hé has been subjected to gross arbitrary, illegal and discri- 
minatory treatment and in fact the impugned orders, which have been 
passed in total disregard of the statutory Rules, have infringed his statu- 
tory rights. He has further contended that the impugned action in sending 
him back to his parent post from the post which he wag holding fora 
long time, as an act of reversion to a lower scale of pay and in the alter- 
native, he has argued that even if such reversion to his parent and subst- 
antive post is possible, the same in all fairness should not have been 
directed because there was no laches or negligence on his part while 
discharging the duties under the said Vigilance Organisation and the 
more so when he was not at all informed that his posting uoder the said 
Vigilance Organisation was fora temporary period or ona ‘‘stop gap” 
basis. . The petitioner has further submitted that since he has continuosly 
officiated for about seven years in a higher grade in the Vigilance Organi- 
sation so he should have been deemed to have been automatically confi- 
rmed under the said Organisation in terms.of the Railway Board’s Circu- 
lar No. P/H/CON/D&A/Pt, VII dated 12th August 1960 (Annexure C). 

9. The Respondents in their return to the Rule have disputed the 
fact of petitioner’s promotion as Stenographer in 1943 by the then Bengal 
Nagpur Railway and also the fact of his passing the necessary test with 
‘100 words per minute, as no such record was available. -They have also 
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denied the fact of petitioner’s promotion to higher grade in 1946 on the 
basis of his passing the test with a speed of 110-120- words per minute. 
They have of course admitted that the petitioner was ‘initially appointed 
as ‘number taker’ and later on promoted as Stenographer. The Respon- 
dents have stated that the petitioner was a promotee stenographer and 
was not a directly recruited one and since there was or bas been no 
uniform procedure prescribed by the then Bengal Nagpur Railway to the 
effect that a stenographer would have to passa minimum speed limit in 
order to be promoted or to pass the Efficiency Bar test, so it could not be 
considered that the petitioner had passed the said test with such minimum 
„speed as mentioned above. The Respondents have of course admitted 
that the pay of the petitioner on his opting for the Central Pay Commi- 
ssion scales was fixed in the scale of Rs, 130-300/- (AS). 

10 The Respondents have further contended that the Vigilance 
Organisation of the Railways was at all material times and still isa tem- 
porary Organisation in the respective General Manager” s office and the staff 
employed in such Organisation are drafted from the parent departments of 
‘the Railway for filling up the posts of Vigilance Inspectors amongst others. 
They have further stated that such posts of Vigilance Inspectors are gener- 
ally filled up by temporary transfer of staff from other departments of the 
Railways, while they retain their respective liens in their parent departme- 
nts, to which they are transferred back on being released from the Vigilan- 
ce Organisation, It has been contended that such employees hold the posts 
on tenure or temporary basis maintaining their respective liens in the parent 
departments. It has also been stated that the. Vigilance Organisation is, not 
a permanent department and since the same is a temporary one, all appoint- 
ments made therein are either temporary or officiating or on stop-gap basis 
The Respondents have also referred to a letter of the Railway Board, being 

No. VIG 1/1/101 dated 10th June 1965, wherein it has been laid down that 
the tenure of the investigating staff of the Vigilance Organisation should 
not exceed 3 years. In view of the above, the Respondents submitted that 
the petitioner held his lien in his parent office viz, District Operating Super- 
intendent, Kharagpur and not in the Vigilance Organisation in question. 
They have also stated that the petitioner had been released and thereafter he 
had been duly ‘posted in his original post. It has further been contended 
by the Respondents that the petitioner was serving under the said 
Vigilance Organisation on transfers from-his parent department on tenure 
` or temporary basis. They have also’ contended- that there is no Rule or 

Order that the. employees concerned will have to be informed about the 
nature of their appointments in the Vigilance Organisation and the know- 
ledge of such tenure appointment should be presumed. It has further been 
contended by the Respondents that by such temporary or stop-gap posting 
-in the Vigilance Organisation; the petitioner really got some benefits and 
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at all material time he was well aware of the nature of his posting in the 
said Organisation. They have further contended that the cadre of vigilan- 
ce Inspector was and stillis temporary, as the Organisation itself at all 
material times and still to-day is a temporary one. In that view of the 
matter it has been contended by the Respondents that the Railway Board’s 
Instructions as mentioned here-in-before are not applicable in cases- of tra- 
nsfer of the petitioner to his parent department for administrative reasons, 
wholly unconnected with his conduct. 

11. In addition to the above the respondents have contended 
that the entire Vigilance Organisation being a temporary one and since the 
petitioner himself as such held a tenure pust for a limited period, the Rai- 
lway Board’s Estt. Sil No. 304/70-dated 17th December 1970 (Annexure D), 
which speaks of confirmation of Railway servants on certain specified gro- 
unds after officiating appointment, has got no application. The Respondents 
have also contended that the passing of Efficiency Barina grade to earn 
increments is wholly irrelevent for promotion to higher scales as employe- 
es are called for selection for promotion in higher scale according to their 
turn on the basis of respective seniority and not on the other basis of pas- 
sing the Efficiency Bar test as alleged. They have also disputed ‘the existe- 
nce of apy Rule for issuing a certificate under the next below Rule as con- 
‘tended by the petitioner. 

12. It has also been sunteaded by the Respondents that there has 
been no justification of the petitioner in asking for the exemption from 
appearing at the professional test, i.e. dictation in stenography in view of 
. the fact that he was neither directly recruited as stenographer nor there afe >- 
records to show that he duly passed the Efficiency Bar test with a speed of 
‘more then 100 words per minute. They have further stated that under the 
then Bengal Nagpur Railway, there was no uniform procedure for hold- 
ing Efficiency Bar test at a specfied speed and if there was such a proce- 
dure and the petitioner has passed such a test then that would have 
certainly been entered in his Service Rolls. Thus it has been submitted that 
‘there having been no uniform procedure, the petitioner cannot infer that he 
was found to be qualified on the basis of his alleged passing of the test. 
Jt has further been contended that the post of sedior stenographer being a 
selection post, those who appeared and qualified in selection were empan- 
elled and duly promoted according to their turn. The Respondents have 
contended that the petitioner not having qualified in the selection cannot 
claim promotion as senior stenographer since such selection is regulated 
on the basis of selection and not on the basis of seniority alone. The Res- 
pondents have also contended that since the petitioners deputation to 
his original post, where he had his lien, from the post which he was hold- 
ing in the Vigilance Organisation as a stop-gap measure, was not by way 
of penalty, the same could not be termed or considered to be an act of 
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reversion and in fact by such an act the petitioner has suffered no loss at 
all. ` n 

13- Thus- the question in -the instant case to be decided first is 
whether the Vigilance Organisation is a temporary one and then ıf the 
petitioner holds a tenure post in’ such Organisation on a temporary or 
stop-gap measure, whetherhe would acquire any right to be confirmed 
and placed in the higher grade and scale as contended. In support of 
. his contentions on the said point that the Vigilance Organisation is a tem- 
porary one, Mr. Basu, appearing for the Respondents ‘first relied on 
the unreported judgment of this Court dated lith February 1969, made 
by D. Basu J. ın the case of (1) Chandi Charan Dhar v. General Manager. 
Eastern Railway & Ors. (Civil Rule No. 519 (W) of 1967). In that case, 
the petitioner, who was initially appointed as a Passenger Supervisor 
Class II and confirmed in that post, was appointed as Investigating Ins- 
pector in the Vigilance Branch on 5th March 1959. Thereafter, in April 
1962, he was transferred back to his former post of Passenger Supervisor 
and again‘appointed under the Said Vigilance Organisation with effect 
from'19th September 1963 in an officiating capacity. The petitioner has 
alleged that since he discharged his duties in the said Organisation with- 
out fear or favour, he incurred the displeasure of the authorities 
concerned and as such, they, without any bonafide reasons or justifiable 
cause got him superseded in the matter of promotion to the next higher 
grades-and also to revert him ultimately from his post in the Vigilance 
Organisation to that of Ticket Collector Grade A. He further submitted 
the action so taken, to be violative of Article 311 (2) and principles of 
natural justice. Inthat case, the Respondents, amongst others conten- 
ded that'the petitioner’s appointment in the Vigilance Organisation was 
a case of deputation for a tenure and since he was released from such 
post on completion of the tenure, so no interference with the impugned 
order was-called for. It has-been held in that case by the learned J udge 
on consideration of the relevent facts and records, that the post of Vigi- 
‘lance Inspector was a tenure post and even if it is assumed that the tenure 
system was introduced subsequent to the appointment of the petitioner, 
he acquired no right to hold the: post and cannot complain if the Board 
had decided that.no investigating officer should remain in the Vigilance 
Organisation for more than three years. It has also been held that no 
formality would be required for transferring such an officer back to his 
parent department after he. completes -his tenure of three years, whether 
there is any allegation of inefficiency or otherwise against him. 

14. Mr. Basu next relied on another unreported judgment of this 
Court dated 10th September 1969, made by B.C. Mitra J. in the case of 
Nageswar Singh v. General Manager, Eastern Railway (Civil Rule No. 
1358 (W) of 1967). In-that . case, in July 1953, the petitioner was ` 
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appointed asa Guard Grade ‘C’in the pay-scale of Rs. 80-170/-. On 
December 1, 1961, he was appointed to officiate as Vigilance Sub-Inspector 
in the grade of Rs. 205- 280/-. . and by an order of 18th December 1962, 
he was appointed to officiate as Vigilance Inspector in the pay scale of 
Rs. 250-380/-. It has also been alleged in that case that because of cert- 
ain reports made by the petitioner various secrets were unearthed against 
several Railway employees in addition to one Dr. Bose and as such 
a conspiracy was hatched to victimise him and as a résult thereof he was 
reverted from the post of Vigilance Inspector in the scale of Rs. 250- 
380/-, to the post of Guard and ultimately he was spared from the Vigilanc 
Organisation. It appears further that in that case the petitioner preferred 
an appeal and as a result thereof he was posted back to the Vigilance 
Organisation. But thereafter, again on 19th November 1965, he was 
transferred from the Vigilance Department to the Department under 
Divisional Superintendent, Danapur. Thereafter,.by another order 
dated 24th November 1965, he was reverted to the post of Guard ‘C. 
Such order of reversion, was contended to be malafide but that conten- 
tion was of course negatived. In that case- amongst others, a Circular . 
of the Railway Board dated 10th January 1965, whereby it was decided 
that the tenure of all investigating staff working in the Vigilance Organisation 
to be of three years, came up for consideration and it has been held that 
the post of Inspector, Vigilance Organisation is a tenure post. and the 
earlier determination of this Court in the case of Chandi Charan | Dhar vy. 
General Manager, Eastern Railway (supra) was noted and followed. It 
has also been held that merely becuuse the order of transfer was not made 
on the expiry of three years it could not be construed that the Res- 


pondents were precluded from making.an RISA of transfer after the expiry. 
of that period. 


15. Mr. Basu lastly relied on another unreported decision of this 
Court dated 22nd February 1972, made by Sabayasachi Mukherji J. in the 
case of (3) Kanti Gupta alias Kanti Bhusan Gupta (Civil Rule No. 875 (W) of 
1966). The petitioner in that case was first employed as-an Watchman in 
the Watch and Ward Department, East Indian Railway, Dhanbad, which - 
department was renamed as Railway Protection Force. After several 
promotions the petitioner was ultimately confirmed as Havildar. After 
the formation of the Anti-Corruption Organisation and setting 
up of the Vigilance Organisation, the _ petitioner along with others, 
was transferred -to the said Organisation and thereafter the peti- 
tioner was promoted as a Watcher in a’ higher scale. The- petitioner 
contended that as because of reports made by him, some embarrassment 
was caused to the Vigilance Officer, he became enemical to him and the 
said Vigilance Officer secured his transfer order, as a result whereof the 
petitioner, by an order dated 2nd May 1966, was released from the 
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Vigilance Organisation and was transferred to his post of Havildar. The 
petitioner, in the background of the'case contended the said order to be an 
order of reversion and bad as ‘the procedare as laid down in Article 311 (2) 
were not complied with. The petitioner also-contended in the alternative 
that the entire action was void since he could’ not be reverted in the 
‘manner in which the same was done as he admittedly put in'more than 18 
months continuous service in the said Vigilance Organisation. The con- 
tentions about'the application of Article 311 (2) or the principles relating 
thereto, were overruled by the learned Judge and it has further been held 
that the Vigilance Organisation - was set up with people from different 
departments of the Railways to meet a particular type of contingency, 
that “is to say, to create a check against violation of the rules 
and crimes by the ‘employees of the: ‘Railways. Any employee of other 
department who goes to the Vigilance Organisation has- no right to remain 
- permanently in the said Organisation. | It has also been held that it is 
undesirable that people should ` for any length of time remain in the 
Vigilance. Organisation as that would be destruc:ive of the purposes for 
which the said Organisation has been set up. The case of Nageswar 
Singh v. General Manager, Eastern Railway & Ors. (supra) was referred 
to and relied on by the learned Judge. - 
Ne 16. Thus on the ` basis of the determinations as mentioned herein- 
before. ‘and which, as a Judge of co-ordinate jurisdiction, are binding on me 
and éven on consideration of the pleadings of the parties in this case and 
the evidence as available, “I have to hold and I hold as such that 
the post: of the Vigilance Inspector, which the petitioner at all material 
times held; was a tenure post:and he acquired no right to hold such 
post permanently and possibly he cannot maintain any grievance 
in the instant case.. The ‘Vigilance Department’ of the Railway is 
composed of staff. drafted from one or-other of the parent departments of 
the Railway and as such also when employees, on completion of the 
tenure or thereafter, are sent back to their parent ‘department, that can- 
~ yot be called or termed as unauthorised. An employee on joining the 
said Organisation has no right to be there permanently. Although no 
investigating officer, in terms of the Railway Board’s directions, shouid 
be allowed to remain in the Vigilance Organisation for more than three 
years, the petitioner cannot maintain any claim or contend that since he 
was or has admittedly been allowed to serve for more than the tenure 
period, i.e. about’ nine years in this case, cannot be reverted to his 
substantive post. Merely because an order of transfer to the parent depart- 
ment has not been made on the expiry of the tenure, could not be construed 
as a bar to the Respondents’ power in making an order of transfer subse- 
quently. Furthermore, no imputation of malafide can be imported when 
such an order is made even after thé expiry of the period of tenure. In 
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any event after completion of the tenure, no formality is generaly, 
required to be followed for simply transferring an employee back to 
his parent department. Rule 121 of the Indian Railway Establishment Code 
Volume 1, provides that the President may declare posts outside the cadre 


of regular service to be a tenure post. Tenure post has been defined in: 


Rule 2003 (30) of Volume II of the said Code and means a permanent 
post which and Individual Railway Servant may not hold for more than a 
limited period and a permanent post has been defined in Rule 2003 (22) of 


the said Volume, to mean a post carrying a definite rate of pay sanctioned 


without limit of time. The post of Inspector of the Vigilance Organisa- 
tion is a non-gazetted post outside the cadre of regular service and as 
stated hereinbefore is a tenure post. Furthermore, Rule 9 (30A) of the 
Fundamental Rules, has recorded a Presidential decision to the effect that 
a non-gazetted post outside the cadre of a regular service can be declared 


to be a tenure post. ` It is in the background of the Rules in the Railway 


Establishment Code, the President’s decision and the Circulars as men- 
tioned above, the said Vigilance Organisation should be deemed to be a 
temporary one and the post which the petitioner held, to be a tenure post. 
Thus in the facts of this case Lam also of the view that Article 311 (2) 
has no application at all. The submissions of Mr. Menon that the option 
as Was exercised by the petitioner without knowing the terms of the same 
and more particularly when such terms were not made known to the peti- 
tioner by the authorities concerned before the. exercise of such opion, 


has created great prejudice aad bardship to the petitioner, have great force 
But since the jorisdiction 1 am exercising is very limited,’ and there is no 
scope for consideration of such hardship, L'am notin a position to enter- 
tain any claim on that basis. 

17. Now on the other question- of fixing appropriate seniority of 
the petitioner in the higher grade or for placing him in the same, .on the 
basis of the submissions as noted hereinbefore, I am also of the view. that 
since the basis of the contentions as raised by the petitioner are disputed, 


s0 I shall not also be justified in entering into such disputed questions of ` 


fact in this jurisdiction. , 
18. In view of the above, the points raised by -the petitioner fail. 
The application is thus dismissed and consequently the Rule is discharged, 
There will however be no order for costs. 
N.C.S. 
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[CONSTITUTIONAL WRIT JURISDICTION] 
gai ` Before Mr. Justice Amiya Kumar Mookerji. 
Ba Ea Decision : ‘April 2, 1976 ` 


ire Kumar Ghose - gah ...Petitioner 


` Versus 
Vice Chancellor, University of Calcutta & Ors. . ... ... Respondents* 


_, Calcutta University Act (West-Bengal Act 2. of 1966)—Sec. 4(10&11)—- 
Powers of University—Sec 23(2&3)—Powers ‘and duties of Syndicate —Alle- 
gations of mismanagement of affairs of college—Need for removal of Gover- 
ning Body and reconstitution of mew body—College previously enjoying previ- 
leges under Statute 100—Two courses open— Dissolution of Governing Body 

following Sec. 23(3) and Ordinance 64—Supersession of G.B —Where specific 
procedure is prescribed, exercise of residual powers of University is uowar- 


ranted— .Hence order of supersession in exercise of powers under sec. 4(II) 
read with Sec. 23(2) is bad. i 


Calcutta University First Statutes 1966 —94&:100— Difference between. 


The Governing Bodies of the City Collége and two other Sister Colleges were 
Superseded by the University. and the Syndicate. At the same time three Ad-hoc 
Committees were also appointed to manage the affairs of the said three Colleges. The 
petitioners in three writ applications challenged the order of supersession and appoint- 
ment of the Ad- hoc Committees and obtained three Rules, 

Whether a validly constituted Governing Body of a recognised College can be 
dissolved by the University and the Syndicate in exercise of powers under Section 4(11) 
read with Section. 23(2) of the Calcutta University Act 1966 was the only issue raised 
for determination. D 
i HELD : The Respondents having failed to place before the Court any eviden- 
ciery ‘fact in support of their contention that the effect had been given to the resolution 
of the Brahmosamaj Education Society for getting the said three Colleges registered as- 
three different Education Societies, it can not be held that the Brahmosamaj Education 
Soclety had brought about a change in the. basis of the Recognition as initially given by 
the University under Statute 100 of the Calcutta University First Statutes 1966. 

- There may be a voluntary surrender of the powers of the Governing Body cf a’ 
College and there may be a desolution of the Governing Body of a college for re-consti- 

tuting the Governing Body under Statute 93. But the two transactions are not one and the 
same. True itia that on previous occasions, the Brahmosamaj Education Society made 
several requests to the University to take over the management of the said three Colleges 
but the University never acceded to such requsets. Be that as it may, the past conduct 
‘as well as the financial stringency of the Governing Body is not at all relevant for 
consideration of the question of avoking the provisions of Statute 93 for reconstitu- 
ting a Governing Body. 
Where specific powers have been provided in the Calcutta University First Statutes 
1966 for dissolving a Governing Body of a College which is reported to have been 
functioning improperly and also where -tbe University is satisfied on due considera- 
tion of the report of the Enquiry Committee that the affairs of the College are 
being mismanaged, a question may arise, as it bas arisen in the instant cases, whether 
the University in the exercise of its residual powers, would be justified in ‘superseding 
2 *Civil Rule nos. 1093 (W) to 1095 (W) of 1975. 
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the Governing Body of a College for the purpose of reconstituting a, Geesiiing Body 
under Statute 93 without taking recourse to the specific powers as -provided in the: 
Statute for dissolving the Governing Body for the purpose, reconstituting another Body. 

` Thé question was answered in the: negative. The ‘University and the Syndicate would 
be acting illegally in the exercise of its powers under Section 4(11) read with Sec. 23(2) 

- of the Calcutta University Act 1966 if they supersede the Governing Body of a College : 
validly Constituted under the terms and- ‘coaditions of a registered Society, for 
the purpose of reconstituting that Governing: Body under Statute 93, But, if cogent 
materials about the mismanagement or maladministration of such a College are available 
,-t0 the University, then the Syndicate or’the University may take recourse to section 23(3) — 
_of the Culcutta. University Act 1966 for the- purpose of dissolving the Governing Body ` 
and in. that event, the procedure as, provided in Ordinance 64 of the Calcutta Univresity 
First Ordinances 1966 would) haye tö the followed. . 


Case referred. tor, oo: . A g : a. ee Sy 
(1) University of Gaile y, Khagendra Nath’ Sen, 1975- Oy CLJ 132: 
-79 CWN 763 : . ae 


R: Choudhury, Somendra Chanta Boe: Bhagwati Boui R B ‘Sen, 
Asim Kumar Ghose, Dipak Mitra and Lakshmi Gupta ` ..-for the f ONES =. 
R. C. Deb, D. De, A.K. Basu, D.'K, Basu and. P? K; Roy ae Y 
r for the University. Respondents 
‘Mohitosh Masiondoe: Ranen Mitra aad S. Chatterjee 
J ar = for the Respondent hos. 5 to i 


The TE of the Court was as.. follows : ee 


r 


These Rules are directed ‘against the resolution baud by the Syn- 
dicate and the University of Calcutta dated 16th’ of January, 1975" superse- 
ding the Governing Bodies of the City College, Ram Mohan College’ and 
Ananda Mohan College: ‘and appointing | Ad-hoc Committees to carry ‘on 
the administration of the. above three. colleges till the ‘Governing Bodies - 
of those Colleges are Sonate under’ Statute: 93 of the Calcutta Univers- 


-4 


ity First Statutes, 1966. . ae : 


oe e , 
2. Petitioner. No. i is one - of the Joint Secretaries of the Central 
-Council of, the Brahmosamaj Education | Society and is the Chairman of 
-the Governing Bodies of the City‘ College and the Ananda Mohan College. 
He is also the Rector öf the said three! colleges situated at 102/1, Raja 
Ram Mohan Sarani, Viz. City. College, Ram. Mohan College and - Ananda 
Mohan College Petitioner No. 2 is an Education Society known as 
‘Brahmosamaj Education Society’ hereinafter referred to as: the ‘society’ 


registered under the Societies Registration; Act, in the -year 1905, 

3. On 18th July, 1888 Ananda -Mohan Bose.executed a Deed“ “of 
‘Trust, whereby he conveyed certain ‘Property. to Umesh Chandra Dutta 
-and himself as trustees, for the purpose of the City College-situated-- at 
No. 13, Mirzapore Street, Calcutta and for such other purposes and subj- 
ect to suck conditions as the Council of the College. might decide with 
the sanction of ths Trustees. A Council. ‘was constituted about the saine 
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- time. On 19th July, 1888, the trustees cxeċuted a mortgage to meet 
the costs of the reconstruction of -thè building. - On 20th March: 1905 a 
public institution known as ‘The City. College: Institution’ was registered 
under the Societies’ Registration Act. One of the objects as stated in ‘the 
Memorandum of “Association is, to take’ over the building and other 
properties, moveable and immovable of the City College and the School. 
The old City Collége and the Council of it cedsed to exist and all its right, 
title, interest and it authority were vested in the City College Institution 
which became the proprietor undér the trust. By a Deed of Conveyance 
dated 27th March, 1915 the Official Trustee of’ Ben gal, the then hoider of 
the mortgage dated"19th July. 1888, ‘reconveyed the mortgage property to 
the said City College Institution. “By a resolution dated 23rd April, 
1917 the name of the ay College Institution 3 was ‘altered to ‘Brahmosamaj j 
Education Society’. 

4. It appears from the rules and ' ‘regulations of the said Society 
that the business of the ` Society ‘shall be the acquisition and. takiag 
over `of the City `- College, and, the school situated at Calcutta. 
The Council of the Society shall appoint a Governing Body of thè College 
and the School under. the Ediication™ Society. Section 1 of the constitu- 
tion’ under the rales” of the Society’ lays down the manner in which the 
Governing Bodies / Managing Committees of the Institutions are to be 
constituted. > i 

5. On- 16th January, 1970 the Inspector of Colleges directed the 
Principal of the ‘Ananda Mohan College to.submit a certified copy of the 
- Trust Deed or to produce the Trust Deed in original - on or before 20th 
January, 1970. failing y which the. University would presume’ that action 
would have to be” taken in ‘accordance with Statute 93 of the Calcutta 
University First Statutes 1966. relating to feconstitution of the Governing 
Bodiés of the_ aforesaid three colleges. . On 20th January, 1970 the 
Principal of “the _ said College informed the Inspector of Colleges 
that the said College hdd never ‘sought’ for the exemption under 
Section, 100 a 7 the ‘Calcutta University first Statutes 1966 on the 
"ground “that ‘it was managed by the trustees under a Trust Deed. 
The. . Colleges were managed by a registered society-viz. the Brahmo- 
samaj Education society and as such it was not hit by the provi- 

‘sions of Statute 93 ‘of the Statutes but it would come under Statute 
100. In the said létter it’ was mentioned how the Governing Bodies of 
the, Colleges were formed. The Inspector of Colleges informed the Princi- 
pal of the Ananda Mohan College that he was directed by the Vice Chan- 
cellor of the University and the Syndicate. to inform the principals that the 
three Colleges had come within the purview of ‘Statute 100 of the Calcutta 
University first statutes 1966. ,on-16th September, 1969, in view of the 
extreme financial difficulties at an emergent meeting of the Central Council 


~ 
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of the Society, the said Council recommended the society for handing. 


over the management of the three colleges to the Calcutta University or to 
the state Government. Thereafter on 11th October, 1969 the general mem- 
bers of the society resolved to approach and to request the University to 
appoint an Administrator or to take over the three colleges. In pursuance 
of the said resolution dated the 13th October, 1969, the secretary of the 
Society-wrote a letter to the Vice chancellor requesting. him to appoint an 
Administrator or to take over the three colleges. The Deputy Inspector of 
colleges by his letter dated 12th February, 1970 informed the Secretary 
of the Society that the University could not accept the proposal for 
appointment of an Administrator or of the taking over-of the colleges. On 
14th March, 1971 the Society passed the following resolutions: (a) To 
close down the Colleges from 31st May, 1971 : (b) To request the Govern- 


i 


ment to'take over the management of the Colleges from 1.671: (c) Fo- 


request the University to apointan Administrator, On 3rd January, 1973, 
the Ram Mohan College was closed down by a public notification. It was 


however, reopened on 25th January, 1973. on 23rd April, 1974 the 


Council of the Society passed a resolution for separate registration of the 
three Colleges and appealed to the State Government to take over the 
managment of the Colleges. Thereafter, by a resolution dated 16th Feb- 
ruary, 1974, the teachers’ Council of the City College requested the Uni- 
versity Authorities to hold an‘enquiry into the financial, academic and 
administrative affairs. of the said Colleges including the nature of the 
Trust Deed, if any, and to take appropriate steps for the proper adm- 
' inistration of the said three Colleges. Accordingly an Enquiry Committee 
appointed by the Syndicate of the University held a thorough enquiry 
into the-affairs of the said three Colleges and submitted its report on 
August 19, 1974 wherein it was, inter alia, stated that the. Governing 
Body of the City College was composed of sixteen members of which ten 
members were elected from BSES, Principals of the Ram Mohan and 
Ananda Mohan Colleges, two teachers representatives, a co-opted mem- 
ber (who is the chosen member of the Society) and the Principal of the 


City College. There was no evidence that Umesh Chandra Dutta and 


Ananda Mohan Bose appointed the said Brahmosamaj Education Soci- 
ety to act.as the trustee of the City Group of Colleges ' at No. 102/1, Raja 
Ram Mohan Sarani, Calcutta-9. The said Society’had no valid legal claim 
to the building and properties of the City College since the BSES failed 
to produce any satisfactory evidence as to its appointment as the trustee 
of the said College tillthe date and time of submitting the report. The 
BSES utilised a sum of-Rs 3 lacs approximately received from the UGC 
as grants to the City College for the construction of the non-resident 
students’ Centre in such manner as it might ultimately be treated as an 
absolute property of- the BSES. The total accummulation of loan from 
"the Staff provident Fund Account by the BSES was Rs. 3,37,000.00 


t 
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approximately upto 1972-73, The eer taken ‘from the said Provident fund 

Account had been used for repayment of loans of the Central fund of 

the BSES The composition of the existing Governing Bodies was not 

such as might be desired on could be had. The Chairman was in the 

habit of exercising power not ‘conferred on him by the Calcutta Univer- 

sity first statutes nor by the rules of the Brahmosamaj Education Society. 

The Brahmosamaj Education Society has conducted its relation with 

the Principal, City College, ina manner which is definitely against the 

interests of the College and its proper development The Society delibera- 

tely created difficulties for the teachers. The ‘Society did not also derive 

any power from the Trust Deed or any legal enactments-‘to perform such 

acts Accordingly, the members of the Enquiry Committee’ recommended 

that inasmuch as the Governing Bodies of the City Group of Colleges 

housed at:102/1, Raja Ram Mohan Sarani had failed to establish that they 
could constitute the Governing Bodies under Statute 100 of the Statutes of 
_ 1966,the Governing Bodies of the said colleges are to be reconstituted as 

per Statute 93 of the Calcutta -University first Statutes; 1966. The said 

reconstitution should be’entrusted to the Ad hoc committees after super- 

session of.all the Governing Bodies and the ag Ad-hoc Committees would 
consist of the following : - 

(a) Three nominees of the Syndicate of whom one shall act as the 
Chairman who will be common to all three Ad-hoc Committees, 

(b) In addition to three nominees of the Syndicate, 2 elected repre- 
sentatives of the teachers and the Principal. as Ex Officio Secretary for 
each. College. 

6. The said report of the inspection of the Enquiry Committee as 
prepared by the members of the inspection and Enquiry Committee and the 
observations made therein by the Soeiety and the respective Colleges were 
duly circulated to the members of the Syndicate for consideration. On 
January 16, 1975, after due and proper consideration of the said materials 

so placed before it, the Syndicate of the University by its resolation supe- 

rseded the Governing Bodies of the said three Colleges and appointed 
Ad-hoc committees for the said three Colleges to carry on the adminis- 
tration of the Colleges till the Governing Bodies of the said Colleges are 
reconstituted under Statute 93 of the Calcutta University First Statutes, 
1966. The petitioners being aggrieved by the said supersession of the 
Governing Bodies of the three Colleges moved this Court under Article 226 
of the Constitution and obtained these Rules. : 

7. An affidavit-in-opposition in C.R. No. 1096 (W) of 1975 has been 
filed on behalf of the University of Calcutta and affirmed by Amitesh 
Chandra Banerjee, The Inspector of Colleges of the University of Calcutta, 
In sub-paragraph (1) of paragraph 3 of the affidavit-in-opposition it is 
stated that the Council of the Brahmosamaj Education Society in its 
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meeting held on 20 3.73 p-esided over by none else than Dr. P. K. Ghose 
the petitioner No. 2, passed a resolution for registration of the City, 
Ananda Mohan and Ram Mohan Colleges into three registered societies 
namely, City College Education Society Ananda Mohan College Education 
Society and Ram Mohan College Education Society in accordance with a 
new Memorandum. of Association. Therefore, the said Brahmosamaj 
Education Sociely itself has changed the basis of the recognition under 
Statute 100 and cannot rely upon it and it is open to the University and 
the Syndicate to reconstitute the Governing Bodies under Statute 93. 

It is stated that the Enquiry Committee was set up for the purpose of inves-. 
tigating the affairs of the Colleges in question upon due notices to and with 
the knowledge of the Governing Bodies. The report of the Enquiry Com- 
mittee upon which the answering respondents and the Syndicate acted 
would leave no scope for any doubt that proper standard of teaching, 
training and considerations were not being maintained in the said 
Colleges and the affairs of the said Colleges were being managed impro- 
perly. Tbe University and the Syndicate had and have the necessary 
powers, competence and jurisdiction to supersede the said Governing Body 
as has been done in the instant cases. The mis- management of the affairs 
of the said Colleges would also be evident from the auditor’s reports for 
the years, 1969-73, 

8. In a supplementary affidavit filed on behalf of the University, 
the Trust Deed as well as some of the relevant documents have been 
annexed. The Memorandum of Association of the Brahmosamaj Education 
Society has been annexed as Annexure ‘P’ by an affidavit of Ajit Kumar 
Das, a member of the Central Council of Brahmosamaj Education 
Society affirmed on 9th January, 1976. 

9. Mr. Chowdhury, appearing on behalf of the petitioners conten- 
ded that the University and the Syndicate have no power and/or autho- 
rity to supersede the Governing Body constituted in the terms of the 
provisions of the Memorandum of Association of a society registered under 
the Societies Registration Act, which managed the said three Colleges. The 
Governing Bodies of the said three Colleges being under the protection 
under Statute 100 of the Calcutta University First Statutes, the respon- 
dents had ro jurisdiction to supersede such Governing Bodies for the 
purpose of reconstitution of the same under Statute 93 of the said 
- Statutes 

10. Mr. Dey, appearing on behalf of the University contended 
that under the provisions of Section 4 (11) read with sub-section (2) of 
Section 23 of the Calcutta Universily Act, 1966 the University and the gyn- 
dicate have ample power to dissolve the Governing Body of any” affiliated 
/ College. Accoiding to Mr. Dey the power of supersession could also 
be exercised in cases Of the Governing Bodies of the institutions which 
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enjoyed the benefits under ‘Statute 100 - if. it was: found that there was a 
total financial bankruptcy of- that, educational. institution due to the’ mis- 
management by, the Governing Body Mr.. Dey further submitted that ass- 
um‘ng that the three Colleges. ‘had -been managed by the Governing 
„Bodies constituted according to .the‘terms-and conditions of-the Articles 
and the Memorandum of a registered society, but-such Managing Commi- 
ttees could not be allowed to continue when it was found upon a proper 
enquiry that there. was mismanagement -and mal-administration in every 
sphere of these institutions. The Society itself was,ready and willing to 
make over the management of the institutions to the University and. 
repeatedly requested the Vice Chancellor to take over.the management. ; 

_, I, In University of Calcutta & Ors v. Khagendra Nath Sen & Ors., 
reported. in 79, CWN 763 : 1975 (2) CLI 132, Section 4, Clause (11) read 
with Section 23 (2) of the Calcutta University Act, 1966 has been const- 
rued by a Division Bench of this' court, Itis held that the powers under 
Section 4, Clause (11) are wider in its scope and application then those 
under section 23 (2) and by its’ terms it confers powers on the University 
to dissolve the Governing Body of a college and pending reconstitution of 
its Governing Body to appoint an Administrator or an Ad-hoc Governing 
Body. Though the clause does not expressly refer to the circumstances 
which must exist before the power can be exercised, it contemplates the 
exercise of powers by the University necessary for the discharge of its 
statutory functions, namely, to encourage. to eatend, to co-ordinate and 
to promote the research. This power of control over colleges has been 
proviced in various clauses of section 4, like clauses (4) to (11). Accor- 
dingly, when the University is of opinion ‘that the Governing Body of a 
College has not been validly constituted, the University is entitled to take 
action under clause (11) of Section 4 disolving the Governing Body and 
in its place appointing an Administrator or an ad-hoc Governing Body 
pending reconstitution of the Governing Body thereof in accordance 
with the Statutes. -In taking such action. no procedure has been provi- 
ded in thé Act or in the Regulations and Ordinance 64 of the Calcutta 
University First Ordinances 1966: bas no application to the actions taken 
in such contingency,. This power again is not provided in sub-section (1) 
or sub-section (3) of Section 23 of the Act as the existence of the Gover- 
ning Body invalidly constituted has not at all (far less specifically,) been 
contemplated under those sub-sectiors. Under sub-section (2) of Section 
23, the Syndicate bas -been conferred with all powers of the University, 
not otherwise specifically provided, for and also.all powers necessary for 
giving effect to the provisions of the Act. The Syndicate thus under 
sub-section (2) of Section 23 is entitled_to exercise the powers of the Unive- 
rsity under Section 4 (11) not otherwise specifically provided for to give 
effect to the provisions of the Act, namely, control and higher education 
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which in.its application contemplates ensuring of a valid constitution 
of Governing Bodies of the colleges in accordance with the statutory 
Provisions under the Act andthe Statutes. The Division Bench further 
held that there was no question of any grant of benefit under Statute 100 
(1) by the University since it- was a right conferred on the Governing 
Bodies by the Act and its statutes ‘dnd accordingly there was no occasion 
for its revocation. ' 

12. It was further observed that Clause (1) of section 4 which is 
pari materia with clause (XIV) of Section 23, contemplates temporary 
taking over of the management of any college for ensuring maintenance 
Of proper standard of ‘teaching. Section 23 (3) provides for dissolving 
the Governing Body of the college when the affairs of the college are being 
mis-managed to the detriment of the college as an effective ‘educational 
institution, pending reconstruction of the Governing Body thereof and 
for appointment of an Administrator or an Ad-hoc Governing Body. In 
either of the two eventualities, the Syndicate has to follow the procedure 
laid down in Ordinance 64 of the Calcutta University First Ordinances, 
1966. 

13. The only point for consideration in these Rules 1s, whether & 
validly constituted Governing Body can be dissovied by the University in 
exercise of its powers under section 4(11) read with section 23(2). 

14. No material was placed before me to show that the resolution 
by the Society passed in its meeting dated 23rd March 1973 for registra- 
tion of the said three colleges into three different Education Societies 
was given effect to. The being so, it cannot be said that the Society has 
changed the basis of the recognition under Statute 100. | 

15. In the instant case it is not disputed that these colleges were 
managed by a registered society and the Governing Bodies of these three 
colleges have been constituted in terms and conditions of the Articles 
and the Memorandum of Association of the said registered Society, 
viz. the Brahmosamaj Education Society. Accordingly, under statute 
100(1) of the Calcutta University First Statutes 1966, the Governing B>- 
dies of these'three colleges have been.continued as such. The afore- 
said position had been accepted by the University by aresolution of the 
Syndicate being University Resolution No. 40 dated 26th June, 1970. In 
the report of the Enquiry Committee it has been pointed out that the 
Brahmosamaj Education Society did not derive any power from Trust 
_ Deed or any legal enactment to perform the functions of the Governing 
Bodies. Inasmuch as the Governing Bodies were not constituted demo- 
cratically and frequently flouted the directives of the University, the Go- 
verning Bodies of the three colleges have failed to establish that they could 
constitute the Governing Bodies under Statute 100 ofthe Calcutta Uni- 
versity First Statutes, 1966. Statute 100(1) reads as follows : 
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7 ‘In the case of a college, managed by any Trust or Registered 
_ Society or under a scheme laid down by a competent court, the con- 
stitution of the Governing Body shall, in so far as the terms and 
l conditions of such Trust, Articles and Memorandum of Association 
_ Of such registered Society or such schemes, as the case may be, so, 
_ require as such provided that after the commencement of these 
Statutes the terms and conditions of any such Trust, the Articles and 
Memorandum of Association of any such Society or any such scheme 
shall require the approval of the Syndicate before such trust is created 
such society is registered or such scheme is submitted to the court. 
The. Brahmosamaj Education Society was Tegistered in 1905 under 
the Societies Registration Act. The Trust Deed was created by 
Ananda Mohan Bose and Umesh Chandra, Dutta only with respect 
to the property at No. 13, Mirzapur Street, Calcutta where the City 
college was originally situated, In the trust Deed there is a clause that 
_the premises would be used, occupied-and enjoyed for the purpose of 
the said City College and for such other purposes subject to such 
Conditions as the Council of the College with the sanction of the tru- 
stees may decide. gow on 
16. It appears.that, the trust property was mortgaged by the trus- 
tees for the purpose of raising funds for reconstruction of the building. The 
City College was started in 1881. Both the School and the College were 
started at No. 13, Mirzapur Street. The said College and the School 
with all its properties were made over to the Sadharan Brahmosamaj in 
1904. The Sadharan Brahmosamaj handed over the College and the 
School to an institution called the ‘City College Institution” which was 
Yegistered under the Societies Registration Act on 27th of January, 
1905” Subsequently, the name of the registered society was changed to the 
Brahmosamaj Education Society. It further appears. that the trust pro- 
pertics which were covered by the mortgage of Ananda Mohan Bose 
and Umesh Chandra Dutta were delivered..to the City College Institution 
It has been specifically made known to the University at the time of ask- 
ing for recognition under Statute 100 of the Statutes that the Colleges 
were not managed by any trust Deed but they were managed under 
a society registered under the Societies Registration Act. A copy of the 
Deed of conveyance was produced before me -where from it appears 
that the land at No. 102/1,- Raja Ram Mohan Sarani was pur- 
chased by the Society. It is not also disputed that the compositions 
of the Governing Bodies are according to the constitution of the Edu- 
cation Society and such constitutions of the Governing Bodies have also 
been approved by the Calcutta University previously. It has been. held in 
Khagen Sen’s case (Supra) that Statute 100 confers a right upon the Gov- 
erning Body of a college to have a Governing Body of that college in 
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accordance with the terms and dion of the Memorandum of Associa- © 
tion of a registered society. So, that right can only be taken away by the 
University by exercising valid powers ûnder the law. Voluntary surrender- 
ing the powers of the Governing Body to the University and dissolving 
a Governing Body by -the University for the purpose of reconstitution 
under Statute 93.are not the same thing. The Society previously made re- 
peated requests.to the University for taking over of the management of 
the three Colleges -but the University did not accede to i s requests. past. 
conduct and financial stringency of the members of the Governing Body 
of the college could not be of any Pe eNA consideration for reconstitu- 
tion under Statute 93. | 

17. Now, in the instant case it is isi that the power of super- 
session has been exercised -by the University under Section 4(11) read 
with section 23(2) of the Act. “ a 

I8 In.Khagen Sen’s case (Supra) that’ power was found validly 
exercised by the University where- Ashutosh College could not produce 
any Trust Deed or Articles of Association to-show that the Governing 
Body of the College was constituted in terms of a Trust Deed or the Me- 
morandum and the Articles of Association. The present case is different. 

19. In the reports submitted by the Enquiry Committee on the ba- 
sis of which the University and the syndicate passed the impugned resolu- 
tion, there was numerous references of mismanagment and financial irregu- 
larities made by the ‘Governing Bodies of the three Colleges. But the 
members of the Enquiry Committee recommended the supersession of the 
Governing Bodies of the- Colleges specifically . on. the ground that the 
Managing Committees failed to’ produce any [rust Deed so as to claim 
the benefit ag provided under Statute 100 and for the’ purpose of recon- 
stitution of the Governing Bodies of the three Colleges under Statute’ 
93. The Committee also recommended to appoint an Ad-hoc Committee. 
The University ‘accepted such’ recommendations and for the purpose of 
reconstitution of the Governing Bodies of the three Colleges under statute 
93 superseded the Governing Bodies of the three Colleges It is true 
that the powers under section 4 (11) read with Section -3 (2) of the Act are 
wider and to exercise such powers no conditions precedent have been laid 
down in the Act. To meet the exigencies of any particular situation, in my 
opinion, that power could be exercised. It has been held by the Division 
Bench of this court in Khagen Sen's Case (Supra) that the powers con- 
ferred on the Syndicate under Section 23 (3) are not co-exitensive with 
those provided under clause (11) of section 4, though the powers under 
Section 23 (3) are included in clause (11) of section 4 which is much 
wider in its scope. But where specific powers have been provided in 
the Statutes to dissolve the Governing Body of a college where as a result 
of enquiries if it is found that the affairs of the institution are being 
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_ mis-managed to the detriment of the institution as an effective educational 
institution, without taking Tecourse to that power as provided in the Statu- 
tes; Can the University exercise’ the residual powers to. supersede the 
Governing Body of the Institution which-enjoyed the rights under Statute 
100 for the purpose of reoconstitution under Statute 93?. Mr. De on 
. behalf of the University, contedend that the report of the Enquiry Com- 

mittee did not include only the absence of a valid Trust Deed but numer- 
ous instances of mismanagement to the detriment of the institution have 
also been referred to and the University and the Syndicate in its meeting 
considered the- report in-its entirety and thereupon passed::a resolution 
dissolving thé’ Managing Committee. According to Mr. De not only 
the absence of Trust Deed but also ‘the financial conditions, lack of edu- 
cational facilities, the unhealthy atmosphere, the aroma of bankruptcy, 
thè strained relationship between the Principal and the Governing Body, 
all these things together were taken into account and considering all these 
aspects the University passed the resolution. 

In K.N. Sen’s: case referred to hereinabove, the learned Judges of 
the Division Bench held that where there-was no Governing Body in 
terms of the Memorandum and the Articles of Association of a registered 
Society, the University was entitled to take action under Clause (11) of 
Section 4 dissolving the Governing Body inasmuch as that power was not 
provided in sub-section (1) of sub-section (3) of Section 23 as existence 
ofa validly constituted Governing Body is contemplated. In my 
opinion, the University and the “Syndicate in exercising powers under 
Clause (11) of section 4 read with section 23 (2) of the Calcutta University 
Act, 1966 have got-no power to supersede a Governing Body validly 
constituted according to the terms and conditions of a registered society, 
for the purpose of reconstitution of the Governing Body under Statute 
93. If there be allegations of mismanagement or mal-administration, it 
could have-taken-recourse to Section 23 (3) of the Act but in that case 
it must follow the procedure as laid down in Ordinance 64 of the Calcutta 
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In the result, these Rules are made absolute. The impugned re- 
solution dated 16th January, 1976 are quashed by a Writ of Certiorari. 
. Let a Writ of Mandamus be issued commanding the respondents not 
to give effect to such resolutions, n 
--- This order shall not, however, prevent the University to take such 
appropriate proceedings against the Governing Bodies of these Colleges on 
the basis of the other materials in the existing report of the Enquiry Com- 
‘mittee, as it may- be advised, a 
‘ There will be no order for costs. - -— - 
` Let the operation of the order be stayed, as prayed for, till a fortnight 
after the Easter vacation. The interim .order already granted shall con- 
tinue upto that period. As regards salaries of all the employees as also 
all other.essential payments of the three Colleges shall be paid and borne 
by the petitioners. All such payments shail bè made by cheques. 
S. P. T. i l a. S: 
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[SPECIAL JURISDICTION (INCOME TAX)j 
- Before Mr. Justice Samarendra Chandra Deb and 
Mr. Justice Dipak Kumar Sen _ 
Decision : May 27, 1975 - a - 
Commissioner of Income-tax, West Bengal-I' 
l C - os ~ Versus , 
M/s. Steam & Mining Equipment (India) Pvt. Ltd. ... Respondent* 


Section 23A Indian Income Tax Act, 1922—Balance of the book 
profit after payment of tax lower than the amount to be distributed out of - 
the distributable surplus— Whether provisions of Section 23A would apply— 


Facts: For the assessment years 1956-57, 1958-59 and 1960-61, the distribu- . 
table surplus available to the assessee company arrived by deducting tle taxes payable -. 
from the income assessed were respectively Rs, 56,015; Rs. 1,06, 394/-and Rs. -1,65, 
986/-. It was also found that thé divident which was declared by the assessee-com- 
- pany in respect of the said three years were respectively Rs. 20,2000/-- Rs, 30,000/- 
. and Rs. 45 000/-. s a3 i . i i 

Subsequently there were some modifications in these figures and ` ultimately 
the balance of distributable surplus found to be available to the assesses company in 
the said three assessment were Rs 38,005-; Rs 76, 394/- and Rs 1,19 986/- 

_ Under Section 23A of the Indian Income Tax Act, 1922 the. assessee -had to` 
declare 90 percent. of the distributable surplus as’ dividend. As Admittedly this 
percentage was not declared by way of dividends, the Income Tax Officer assumed 
jorisdiction under the said Section and levied additional super-tax for tho said three 
assessment years. . : 

The assessee appealed to the Appellate Asstt. Commissioner against the said 
Orders levying additional super-tax. The Appellate Asstt. Commissioner dismissed 
the appeals and confirmed the orders under Section 23A. Thereafter the- assesses’ 
appealed for the second time to the Income-tax Appellate Tribunal. The Tribunal 
held that Section 23A could not be applied in the facta and in the ‘circamstances of 
this case. On a reference at the instance of the Commissioner : E j 

HELD : In the instant case the Tribunal has only considered ‘that the sta- 
tutory percentage under Section 23A could’ not in any circumstance be distributed — 
out of the available commercial profits. The Tribunal Ought to have considered 
further whether the Directors of the assesses company as prudent businessmen 
could have reasonably declared a larger dividend than it has done. For this purpose 
smallness of profits, losses in previous years, if any, provision for future contengen- 
cies and all other aspects of business have to be kept in view. Only after such con- 
sideration a conclusion can be drawn whether the dividend declared has been- reason- 
able or unreasonable. ee i l 


Casés referred to : Ea , - 
I, MIs. Aviquipo of India Pvt. Ltd. y. Commissioner of Income Tax, 
Calcutta, (I.T. Reference No 5 of 1962). - . : ) 
2. Commissioner of Income Tax, West Bengal v. M/s. Gangadhar - 
l Banerjee & Co. (Pvt) Ltd. 57 ITR 176 SC _ 2 3 
3. Goblad Motor Service ( Private) Ltd. v. Commissioner of Income-Tax, 
Madras. 60 ITR 417. (SC) 


*Income-tax Reference no. 77 of 1968. 


~. «Applicant 


4 
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4. Mis. Sudhir Chatterjee. & Co. (P) Lid. Y. ‘Commissioner of Income 
., Tax, West Bengal:I. (IT Reference No. 215 of 1969) 
_- 3. Commissioner of Income-tax v. Union -Company Ltd. 59 ITR 483 


- 6. Srinivas Banking Co. Lid vy. Commissioner of aeons Tax 
58 ITR 89. 


_ Suhas Sen with Ajoy Mitra n sas 
Dr. D. Pal with R. Murarka ee oe 

_The judgment of the-Court was as follows : — 

Sen J.: In this Reference uader Section 66 1 of the Iadian 
Income- tax Act, 1922, the question referred reads as follows :— 

“Whether on-the.facts and in the circumstances of the case, when 
-the balance of the book profit after payment of tax is lower than the- 
amount to be distributed out of the statutory distributable surplus, 
the provisions of section 23A. can be eyDUce for the sent under 
reference”, 
The facts appear from the statement of the c case aud thea annexures thereto. 
For the assessment years, 1956-57, 1958:59 and 1960-61, the distribu- 
table surplus. available to the: assessee company arrived by deducting the 
taxes payable from ‘he income assessed were respectively Rs. 56.015/- ; Rs. 
1,06, 394/- and Rs. 164986/-- It was also found tbat the dividend which 
was declared by the assessee company in respect of the said three years 
` were respectively Rs. 20,000/- ; Rs, 30 ,000/- cand Rs. 45,000/-. 
i P Subsequently there wére-some modifications ia these figures and 
= “ultimately the balance of distributable surplus found to be available to 
the asséssee company in the said three assessment years were found Rs. 
38, O15/- ; Rs, 75 394/- and Rs. i 19,986/-. Í 
A “Under Section 23A of the Indian Income-tax - Act, 1922, the 
assessee had to declare 90 per-cent of the distributables urplus as divi- 
dend. As admittedly: ‘this percentage was not declared by way of dividends, 
‘the Income- tax Officer “assumed jurisdiction under the said Section and 
levied additional super tax- for the said three: assessment years. 

4. The assessee appealed to the Appellate . Assistant Commissioner 
against the said: orders levying additional supertax. The Appellate 
Assistant Commissioner, dismissed - the appeals and confirmed the orders 
under Section 23A.> Thereafter the assessee appealed for the second 
- time to. the Income-tax Appellate Tribunal. < 
5. Before the Tribunal it was contended that though the distribut- 
-able sepiii might have been found to be the figures mentioned above, 
the amounts which were available to the assessee company out of its book 
profits for distribution “of, dividends for the said three years were-the sums 
of Rs. 46,924/- ; Rs. -48.522/- and Rs. 1, 46,604/-. It was contended 
that the statutory amounts of 90 per nent of the distributable surplus 
would be Rs.+50, 413/-; Rs. 95,755/. and Rs. J,48,487/- respectively, 
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which under no circumstances the assessee could have distributed from its 
Book profits. This was impossible, The unreported decision of this 
Court in the case of , (1) Messrs, Aviquipo of India.Private Ltd y. 'Commi- 
ssioner of Income-tax, Calcutta (Reference No. 5 of 1962) was cited and 
it was contended thatno order under Section 23A could be passed, 

6 -Decisions in the cases of (5) Commissioner of Income-tax v. Union 
Company Ltd. reported in -59 ITR 483 and (6) Srinivas Banking Co. Ltd vy. 
Commissioner of Income-tax, reported in 58. IER 89 were cited on behalf 
of the Revenue. 

= 1. The Tribunal followed the decision `of this Court in Avano 8 
case held that it would not have been possible for the assessée under any 
circumstances to distribute the requisite sum and, therefore, Section 23A. 
could not be applied in the facts and circumstances of this case. 


8. Section 23A of the Indian Income-tex Act, 1922, has been inte- 


‘preted ina number ‘of decisions -of the Supreme Court as well as of 


this Court. In the case of (2) Commissioner of Income-tax, West Bengal . v. ` 
Messrs. Gangadhar Banerjee .& Co. (Private) Ltd. reported in‘57 ITR. at 
P. 176, the Supreme Court construed this Sehon and observed, inter, 
alia, as follows :— . 


“To act under this Section the Income-tax officer has to be satis- 
fied that the dividends-distributed by the company during the prescri- - 
bed period are less than the statutory percentage... PEE 
Unless there is a deficiency in the statutory percentage, the Income- 

. tax Officer has no'juriedictien to take further action thereunder. If 
that condition is complied with, he shall make an order declaring i 
`  that:-the undistributed portion .of the assessable income less the said 
taxes shall be deemed to have been distributed as dividends amongst 
-the shareholders. But before doing so, a duty is:cast on him to’ 
satisfy himself that, having regard to the losses incurred by the com- 
pany in earlier years or “the ‘smallness of the profit made,” the pay- 
. ment of a dividend or a larger dividend than that declared shall be 
reasonable.......:. „the reasonableness ‘or the unreasonableness of the 
amount distributed as dividend is judged by -business considera- 
tions, such as the previous losses the present profits, the availability 
of surplus and the reasonablé requirements of the future and similar - 
others. He must take an overall picture of the financial position of 
the business......... It depends upon the facts of each case, The only 
guidance is his capacity to put himself in the position of a prudent 
-businessman or the ‘director of a company ‘and his ‘sympathetic and 
objective approach to the difficult problem that arises in each case.” 
In the subsequent case of (3) Goblad Motor Service (Private) Limited 
v. The Commissioner of Income-tax, Madras, reported in 60 ITR 417, the ` 
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Supreme Court raa the . i laid -down in the case of Ganga- 
dhar Banerjee. 

9. In Aviquopo’ 3 case it. was s found that the net commercial pro- 
fits available for distribution in the year in question. was only Rs. 4925/- 
and to come out of the mischief of section 23A the assessee in that case 
-would have to distribute a sum of Rs, 11,236/-by way of dividend as it 
was not possible for the assessee to do 80. In these facts it. was held that 
the profit available to the assessce Was very small and it was not unreaso-. 
nable on the part of the assessee not to declare any dividend, this deci- 
sions has to be considered in the light of the law as laid down by the- 
Supreme Court. In the facts of that case it-was seen exfacie that the avail- 
able profits were to measure and that was considered ,sufficient to bring. 
the case out of the mischief of © section 23A.. Aviquopo’ s case has been 
consideréd-iri-a subsequent unreported decision of this Court in the case of 
(4)Sudhir Chatterjee & Co, (Private) v. Commissioner of Income-tax, West 
Bengal-], in Income-tax Reference No. 215 of 1969. In that case it has: 
found that -the- distributable surplus was Rs. 41,546/-and the statutory 
percentage worked out at Rs. 24,927.60 p. the commercial profit availa- 
able was only Rs.20 ,862/- and the dividend declared was Rs. 12,000/- i.e, 
55 per cent of the commercial profits of the company. It.was also fo- 
und that the company had suffered losses in two previous years. On the 
above facts it was held that it waè not unreasonable for the Board of Dir- , 
ectors of the company;.as prudent businessmen, not to declare the entire 
amount of available commercial profits as dividends leaving a small sur- 


‘ + 


plus. F - 
10.. In- the instant case the Tribunal has only considered the fact 
that the statutory percentage under section 23A could not in any circum- 
stance be distributed out of the. available \ commercial profits. On that 
alone the Tribunal has come to the conclusion that section 23A has no 
application in this case. It appears to.us that the Tribunal ought to have 
considered further, ‘whether in the said three assessment- years, the Dire- 
ctors of the assessee company as prudent businessmen could have reaso- 
` nably declared-a larger dividend than it has done, For this purpose sma- 
lIness of profits,. losses in previous’ years, if any, provision for future 
contingencies and all other aspects of business have to be kept in view. 
Only after such conéideration a conclusion can’ be drawn whether the 
dividend declared has been reasonable or unreasonable. 
11i. In this view, we are unable to answer the question referred. 
The matter goes back to the Tribunal for further consideration and disp- 
osal; according to law. 
_ In the facts and Circumstances of te case., iie yall be no order 
as to costs. 
DebJ: I agree. 
A; S. G. , ———— 
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{CIVIL REVISIONAL JURISDICTION] 
Before Mr. Justice Chittatosh Mookerjee 
Decision : April 9, 197 
Sideswar Biswas & Anr. a pe Ras 


. Versus r 
State of West Bengal &- Anr. ,..Opposite. parties* 


West Bengal Estates Acquisition Act 1953 (W. B. Act 1 of 1954) Sec. 
57B (2)—-Bar to fature and pending saits—Suits relating to matters as in-. 
dicated in clauses (a), (b) & (c) of Sec. 57B (2)—Abatement— Whether order- 

of abatement would affect other issues framed in pending. suit—Prace- ' 


dure to be followed even in deciding issues relating to matters covered by . 
clauses (a), (b) & (ce). ba 


Civil Procedure Code (Act 5 of 1908), Sec. 115—Revision of abatement 
order made auder Sec. 57B (2) of West Bengal Estates Acquisition Act 1953 
— Whether. abatement order is a ‘decree’, or an appealable order ora non- 
appealable order— Preliminary objection as to maintainability of revisionat. 
application against such abatement order. a: 


The petitioners filed a declaratory suit seeking certain reliefs. Inthat soita 
number of issues- were framed.’ One of the additional issues as framed, being, issue 
No. 9, was whether the suit was-barred by section 57B of the West Bengal Estates 
Acquisition Act. -Section 57B was bowever inserted in the statute during the pendency 
of the suit in question. The trial-court held that the suit had abated in view of 
the section 57B. Being aggrieved by the order. recording abatement of the suit, 
the plaintiffs moved an application in revision and obtained the Rule ‘At the hearing 
of the Rule, a preliminary objection was taken as to the maintainability of the instant . 
revisional application. The objection was that the impugned order of abatement-would 5 
amount to a decreas and therefore. an appeal lay against the order complained of. 


...Petitioners 


HELD.: The impugned order does not satisfy the essentials of a ‘decree’ 
within the meaning of section 2(2) ofthe Code of Civil Procedure inasmuch as the 
"said order does not amount to-an adjudication conclusively determining the rights of 
the parties with regard to all or any of the matters in- controversy 10 the suit.” - It is 
well-settled that the rights within the meaning of section 2(2) mean substantive rights 
in regard to the subject matter of the sult, Inoterlocutory orders on matters of procedure 
unless they determine substantive rights are not decrees. Therefore,’ decisions on gues- 
tions of limitation. jurisdiction, resjudicata and maintainability of suit which determine 
only plaintiffs right to. sue are not decrees, Hence there is not substance in the prelimi- 
‘nary objection. d ; 


The -effect of the enactment under sub-section (2) of section 57B of the West 
Bengal Estates Acquisition Act is that no civil court can entertain any suit or appli- 
cation concerning any land or estate or any right in sach estate if it relates to matters 
specified ta clauses (a), (b) and (c) of sub-section (2).. The said provisions have also 
been made applicable in respect of suits and applications pending before the civil court 
immediately before the commencement of the West Bengal Estates Acquisition (Second 
Amendment) Act 1973. It is provided that such suit or application shall abate so 
far as it relates to all or any of the matters referred to in clauses (a), (b) and (c). The 


*Civil Rule No. 4546 of 1974. 
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expression ‘so far as it relates’ clearly points out that abatement under the said. provi- 
sion would be to the extent and only. in respect-of the matters referred to in those clau- 
ses. The court’s power to entertain a future suit or-to proceed with the trial of the other 
matters involved-in a pending suit orap plication would not be affected. 

_ The expression ‘abatement’ jo the present context means termination of suits without 
any decision on merits in so far.as such suits relate to any of the matters enumerated 
in -clauses (a), (b): and (c) of sub-section (2) of section 57B. There has been 
a stoppage of the trial of these matters. Hence, an order recording ubatement under 
section 57B (2) doés not result in adjudication or determioation of any of the substantive 
rights asserted by one party and denied"by the other party. But inspite of auch ouster 
of jts jurisdiction, the Civil Court is still competent to entertain certain classes of suits. 


_ Sofar as the present case is concerned the position is this : the order impugned 
does nòt amount to a decree, also it iš not an appealable order inasmuch asit is not 
covered by Order 43, rule.1 of the Code of Clvil Procedure; it appears from the records 

‘that the trial court by the order impugned; in effect disposed of only Issue No. 9 and 
the remaining issues in-the auit still remained to be determined ; further, in the suit no 
formal:decree bad been drawn up; . A l i ‘<2 


. Even'on merits, the order impugned is not sustainable The trial court failed to specify 
which particular Clause of Section 57B (2) would cover the instant case. The mere fact 
that a particular entry in R. S. Records is erroneous is no ground for non-suiting the 
plaintiffs under section 57B (2) of the Act, Further, the trial court without recording 
any evidence has found that the suit property had vested in the State: Soch a finding 
without first. recOrding evidence is clearly bad in law. The plaintiffs in the present 
case, claim to be post-vesting transferees and they do. not claim themselves to be 
intermediaries. Hardly there is any dispute in this cate as to whether the plaintiffs 
themselves are entitled to retain the suit property. In case the persons who owned the 
land at the date of vesting did not or could not-retain Jand in suit at the date of vesting, 
oviously the plaintiffs cannot get any relief in the instant suit.In the facts of this case 
_if would bein consonance with justice to direct the trial court to allow both parties to 


~ addute evidente. and to make their respective submissions on the- different issues as 


framed in the suit, thereafter the trial court may dispose ofthe suit by recoding its 
findings on the issucs including Issue na. 9. Accordingly, the Ruləeis made abso- 
lute and the case is remanded to the trial court with certain directione. 


+ 
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(12). Sabitribai v. Jugal Kishore, AIR 1938 CAL 639 ~ 
(13) Vhikaji yv. Purshotam ILR. 10 Bom 220 
(14) Subhayya v. Saminadayyar, ILR. 18 Mad 496 
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- (16) Hamida Bibi v. Ali Husen Khan, WR 17 All 172 
Nirendra Krishna Mitra and Sunil Kumar Ghosh ... for the petitioner 
Mrs. Usha Dutta sa oe ` „for the opposite party 


The judgment of the Court was as follows :— 


The present petitioners as plaintiffs instituted a suit against the State 
of West Bengal and another in the Munsif’s Court at Bongaon, District 
24-Parganas, inter alia, for a declaration of their title to 40 decimale ‘of 
land in plot No. 422, L.S. Khatian.No. 1550 of mouja Manigram under 
the Police Station of Bongaon, District 24-Parganas and for permanent 
injunction to restrain the defendants from interfering with their possess- 
ion therein. The defandant, in the said suit filed separate written state- 
ments contesting the plaintiffs’ claim. The trial Court originally framed 
nine issues in the said suit. Subsequently two additional issues were 
framed, one of them being whether or not the suit was barred under the i 
provisions of Section 57B ofthe West Bengal Estates Acquisition Act 
which was inserted in the statute during the pendency of the case. 


2. The learned-Monsif by his order, dated October 31, 1973 stayed 
the suit as he was of the opinion that ‘operation of the amended Section 
57B comes incidentally in the suit’. Subsequently, the learned Munsif 
vacated the stay order and directed that the question whether the suit 
was not maintainable being hit by Section 57B of the West Bengal Est- 
ates Acquisition Act be decided at the time of the trial. Thereafter, 
the suit was adjourned to August 21, 1974 for peremptory hearing. On 
the said date, the case was opened. The learned Mumsif first took up 
the matter relating to abatement of the suit under Section 57B of the 
West Bengal Estates Acquisition Act. The learned, Munsif after giving rea- 
sons held that “the suit clearly comes within the mischief of Section 57B 
of the W.B.E.A. Act and’the suit therefore abates.”. The petitioners 
obtained the present Rule against the aforesaid order. Mrs. Usha Dutt, 
learned Advocate for the opposite party no. I has raised a preliminary 
objection to the maintainability of the present revisional application. 
According to her, the above order Of the learned Mamsif holding that 
the suit had abated under Section 57B amounted to a decree, and there- 
fore, an appeal lay against the order complained of. 


3. In my view, there is no substance in this preliminary MA 
raised on behalf of the opposite party no. 1, The decision on the ques- 
tion whether an order isa ‘decree’ within the meaning of Section 2 (2) 
of the Code of Civil Procedure, 1908 must depend upon its nature and 


“a, 
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contents (Vide observations of Sir Ashutosh Mookerjee, J. in (1) Deokina- 
ndan Singh v. Bansi Singh, 14 CLI 35). The order in question does not 
satisfy the essentials of a ‘decree’ inasmuch as the same does not amount 
to an adjudication conclusively determining the rights of’ the parties 
with regard'to all or any of the matters in controversy in the suit. It 
is well-settled that the rights within the meaning of section 2 (2) of the 
Code, mean substantive rights in regard to the subject-matter of the 
suit [vide (2) 27 IA 209; (3) ILR 19 Cal 463 at page 468]. Interlocu- 
tory order on matters of procedure unless they determine substantive 
rights are‘not decrees.. Therefore, the decisions on questions of limitation, 
jurisdiction, res judicata and. maintainability of suit which determine 
only plaintiff's right to sue have been held not to be decreas [See (4) 
ILR 39 Bom. 339 (FB); AIR 1914 Bom. 149 ; (5) 18 CLI pp. 78, 80 ; (6) 
AIR 1943. Lah. (FB) 140 (143) etc.: See also Mulla on Civil Procedure 
-Code, Volume I, 13th Edition, page 12 under the heading ‘flading on 
issue’, 

4. The West Bengal Estates Acquisition (S2cond Amendment) Act, 
. 1973 was enacted in order that “jurisdiction of the Civil Courts should 
be effectively barred and all pending civil suits should abate so far as 
they relate to alteration of any entry in the Record of Rights, power to 
retain land, and matters which are to be or have béen already enquired 
and determined under the provisions of the Act” (vide the Statement of 
Objects and Reasons of the West Bengal Estates Acquisition (Second 
Amendment) Act 1973). Section 57B partially excludes the jurisdiction 
of Civil Court, that is, the suits which relate to alteration of any entry in 
the Record of Rights, right to retain land and matters which might be 
or have been already enquired into and determined under the provisions 
of the West Bengal Estates Acquisition Act are no longer maintainable. 
In ‘other words,the effect of the enactment under sub-section (2) of section 
57B is that no Civil Court can entertain any suit or application concer- 
ning any land or estate or any right in such estate if it relates to matters 
specified in clauses (a), (b) and (c) of sub-section (2). The said provi- 
sions have been also made applicable in respect of saits and applications 
pending before the Civil Courts immediately before the commencement 
of the West Bengal Estates Acquisition (Second Amendment) Act, 1973. 
It is provided that ‘such suit or application shall abate so far as it relates to 
all or any of the matters referred to in clause (a), clause (b) or clause (c).’ 
The expression ‘so far as it relates’ clearly points out that abatement 
under the above provision would be to the extent and only in respect of 
the matters referred to in clause (a),- clause (b) and clause (c). The 
Court’s power to entertain a future suit or to proceed. with the trial of 
the other matters involved in a pending suit or application would not 
be affected. 
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ae 5, The expression ‘abatement’ in the present Context means termin- 
ation of- suits without ; any ‘decision on the merits, in so far as tho said 
suits relate to any of the matters enamerated in clauses (a), (b) a and (c) 
of sub-seotion (2) of Section 57B. Trial of these matters has been stopped.- 
Thus an order recording - abāiement under Section 57B (2) does not result 
in adjudication or determination of any of the substantive ` -rights asserted 
by one-party and denied ;by the other party. But inspite, of such ouster 
of its jurisdiction the Civil Court is still competent to entertain. certain 
classes of suits (See. (7) Tarak Chandra ‘Dholey Ve Satya Narayan Singh, 
1975 (2) CLJ 246, paras. 8 and 9). The said questions however do not 
arise here. ` 
6. ‘Chakravartli, C, J. and Mallick; J. in (8) Subodh Gopal. Bose y. 
N ilabja Bargni I Debi and others, 59 CWN- 1056 considered the- effect of 
abatemént of suits ‘under special laws in the context of section 7 of the 
West Bengal’ Land Revenue Sales (West Bengal Amendment) Act, 1950. ` 
The Division Bench in Subodh ‘Gopal Bose y. Nilabja Barani Debi and ~ 
others (supra) over-ruled the preliminary objection that an order of abate- 
ment under the said provision: was appealable. Chakravartti, C. J. in his 
judgment i in- “Subodh’ Gopal Bose y. Nilabja Barani Debi and others (supra) 
pointed out that an order of abatement under the special law does not 
result from any decision by the Court itself, but the same occurs indepen- 
dently and of which the Court simply takes notice. The said _abatement 
involves no adjudication of the rights of the parties with regard to any ~ 
matter in controversy between ‘them. A determination that a suit has 
abated únder Section 7 does not differ in any esseatial respect from ‘the 
determination that ‘a particular suit or appeal had abated On Account of 
the death of the sole | appellant or the sole respondent. It was pointed ` out 
that-in the latter cases-the Court decides whether a déath has taken 
place and whether tho effect of the death is that no right to sue or to 
continue the’ appeal survives, but such determination does not make the 
_ Order passed a decree or even an appealable order, because it is not 


Mentioned among. the orders enumerated in rule (1) of Order 43 of the 
Code. - 


T: Subsequently, Das Gupta and Guha, JJ. in (9) Subodh Gopal 
` Bose y. Messrs Burmah Shell Oil Storage and Distributing Co, India Ltd. 
60 CWN-1065 followed the decision in Subodh -Gopal v. Nilabja Barani 
Debi (supra) and have held that no- appeal lies against the order of 
abatement under Section 7 of the’ "West Bengal Act 7 of 1950. , The Divi- 
sion Bench decisions in Subodh Gopal ve Nilabja Barani Debi (supra) and 
in ‘Subodh Gopal Bose y. Messrs Burmah Shell Qil Storage and Distributing 
Co. India Ltd. (supra) are binding upon me. I respecifully agres with 
the propositions of law laid down therein. The view I have takèn in the 
present case regarding the effect of an abatement under Soon 57B (2) 
is-in accord with these Division Bench decisions. 
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8. The learned: : Advocates for both. parties placed before me the 
recent decision: of R. Bhattacharya J. in’ (10) Amritamay Ghosh v. State of 


West Bengal and others, 80.CWN 205. Bhattacharya, J. inthe said case 
_ has held that the revisional. application_before him against an order of the 


trial Court declaring that the title, suit -had abated in view of Section 57B 
of the West Bengal Estates Acquisition .Act was not maittainable, The 
view of R. Bhattacharya, J. is that by the order impugned the entire suit 
had been finally determined, and therefore, the order in question was 
appealable as decree, Unfortunately, the decision in Amritamay Ghosh 
v. State of West Bengal and others (supra) appears to bs inconsistent with 
the Division Bench decisions in Subodh Gopal y. Nilabja Barani Debi (supra) 
and in Subodh Gopal Bose v. Burmah Shell Oil Storage and Distributing 
Co. Ltd. (supra). Accordingly I am bound to follow these Division Bench 
decisions regarding the legal effect of abatement’ of a suit under special 
laws, R. Bhattacharya, J. was inclined -to hold that the effect of abatement 
under Section 57B and abatement under Order 22 of the Code are same. 


` Butan order recording abatement of a suit by the death of the sole appe- 


llant or the sole respondent is not appealable either as an appeal from 


decree or as an appeal from an order. Order 43 Rule (1) (k) only makes 


an order refusing to set aside the abatement or dismissal of a suit appea- 


-alable,. R. Bhattacharya J. in paragraph 5 of his jadgment had referred 


i] 


- to the décisions of this Court in (11) Naimuddin Biswas v. Maniruddin 
‘Laskar and others,32 CWN 299 and in (12). Sabitribai v. Jugal Kishore, 


AIR 1938 Cal. 639. Chakravartti,-CJ. in his judgment ’ in Subodh Gopal 
V. Nilabja Barani Debi (supra) at-page 1059 had explained Naimuddin 
Biswas’s case (supra). In the Naimuddin Biswas’s case (supra) one of the 
appellants had died and his ‘heirs were brought on record.- The said appeal 
was such that the right to prosecute it did not survive to` the remaining 
appellants-alone and in those circumstances the learned Advoeate for the 
appellants had prayed that the defect of party might be remedied by the 
Court by taking action in. favour of the heirs of the deceased appellant. 
under Order 41 Rule 4 of the Code. Chakravartti. CJ. observed that the 
observation in Naimuddin’ Biswas’s case (supra) that an order of abate- 
ment was ‘virtually’ a decree did not“amount to saying that such an order 


was technically a decree, but what the Division Bench in Naimuddio 


Biswas’s case (Supra) meant- was that the abatement had terminated the 
tights of deceased appellant in the same manner as a “decrée a gainst him 

would- and’ therefore’ the Court could not properly nullify the effect of the 
abatement by intervening in favour of „the heirs of the deceased appellant 
under Order - AL Rule 4 of the Code. 


9, The observations. in’ Sabitribai v. Jugal Kishore (supra) regarding 


-the effect of abatement ‘should be read in the context of the facts of the 
- said, decision. The -learned District Judge had held that the appeal 


=- 
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before him abated against deceased respondent No. 10, and in view of 
the nature of the suit. the appeal had abated in toto. S. K. Ghosh and 
Patterson, JJ. allowed the second appeal, holding that the deceased persons 
were joined in a suit as proforma defendants as they did not join as plain- 
tiffs and no issues were framed with respect to their interest and none of 
these deceased persons were interested in the result of the litigation and 
such persons were not necessary parties to the appeal. Therefore, even 
if the legal representative of the proforma respondent, who was dead, 
was not brought on record, the appzal did not abate in toto. The Divi- 
sion Bench in Sabitribai v. Jugal Kishore (supra) distinguished the earlier 
decision in Naimuddin Biswas v. Maniruddin Laskar and others (supra) 
which was cited before them. 

10. The facts in Sabitribai v. Jugal Kishore (supra) appears to be 
similar to the kind of cases contemplated in the judgment of Chakravartti 
C. J.in Subodh Gopal v. Nilabja Barani Debi (supra) at page 1059 right 
hand column. It was pointed out that ‘when an appeal abates in .respect 
of one of the several appellants and the Court ultimately makes an order 
that the whole appeal had abated the true position would be that upon 
abatement in respect of one of the several plaintiffs or defendants in view 
of the nature of the suit the surviving appellants are not competent to- 
prosecute the appeal by themselves. In such a case there is adjudication 
of rights of surviving parties and the said order would be a decree, ` 

= 1l. The decision of the Bombay High Court in (13) Bhikaji'v. 

Purshotam (ILR 10 Bom 220) and the decision of the Madras High 
Court i in (14) Subbayya yv. Saminadayjar (ILR 18 Mad 496) referred to tn 
the judgment of Bhattacharya, J. were considered by the Full Bench 
of the Lahore High Court-in (15) Niranjan Nath y. Afzal Hussian, AIR 
1916 Lah 245, Shadi Lal, J. delivering the opinion of the Full Bench held’ 
that “when a.Court passes a purely a formal order recognising the abate- 

ment which is a fait accompli, such an order, though virtually disposing of 
the suit, does not adjudicate upon -any rights and cannot be treated asa 
decree. If on the other hand, the order of abatement is the result of an 
adjudication upon the rights of the parties with respect to a matter in con- 
troversy, and is not passed upon an application for the revival of the 
suit made under Order 22 Rule 9, it amounts to a decree and is 
appealable as such., . | 

12. Mr. N. K. Mitra, learned Advocate for the appellants has drawn 

my attention to the.decision of the Division Bench of Allahabad High Court 
in Hamida Bibi v. Ali Husen Khan, ILR 17 All. 172 which pointed out 

that the learned Judgs in Bhikaji Ramchandra v. Purshotam (supra) appeared ` 
to have overlooked the very important provisions of section 371 of the 
Code of-Civil Procedure, 1882 which allowed a person claiming to be the — 
legal representative of the deceased to apply for an order to set aside the 
order of abatement. Therefore, in Hamida Bibi v. Ali Husen Khan (supra) 


-~ 
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it was held that it could not be said thatan order under the first para- 
graph of section 366 was an adjudication which, as far as the Court 
expressing it, decided the suit or appeal. 


. 13. In view of the foregoing discussion I hold that the order 
impugned in the present Rule did not amount toa decree. Same obvi- 
ously was also not appealatle as an order, for the simple reason that it 
was not covered by the provisions of Order 43-Rule 1 of the Code. It 
may be also pointed out that the Court below by the order impugned in 
effeet disposed of only -the issue no. 9 and the remaining issues framed by 
the trial Court still remain to be determined. Further the Court below 
itself did not formally draw up any decree in the instant case. 


14. The order of the Court below is also not sustainable on merits. 
The. Court below did not specify which particular clause of sub-section 
(2) of Section 57B covered the instant case. I was a party to the decision 
in (7) Tarak Ghandra Dholey v. Satyanarain Singh & another, 1975 (2) CLJ 
246 wherein it has been held that in a suit for establishment of title 
a person whether he is a plaintiff or a defendant; is entitled to prove 
that :the'adverse entries in the Record of Rights are erroneous. Law does 
nat require that one must bring a suit for alteration of such incorrect ent- 
ries before a court, before the court pronounces such entries to be incorrect. 
Clause (a) of sub-section (2) of Section 57B deprives the Civil Courts juri:- 
diction to entertain suits or applications relating to alteration of any entry 
in the Record of Rights under Chapter V of the Act, concerning any land 
or estate or any right in such estate. Thus the object of section 57B'2)(a) 
is to give finality to a proceeding under Chapter V of the Act, But there 
could no question of excluding the Civil Courts’ jurisdiction to entertain 
suits in respect of the matters, which do not<arisé at all or only inciden- 
. tally arise for adjudication in such proceedings under Chapter V.” 


15. The same reasonings would apply in the present case and, there- 
fore, the mere fact that plaintiffs’ case is that the entry in the R. S. 
Records is erroneous cannot be a ground for nonsuiting them made under 
Section 57B (2). Further the trial Court without ‘recording any evidence 
found that the suit property had vested in the State. The said finding 
without first recording evidence is clearly bad in law. The plaintiffs in 
the instant case claim to be post-vesting transferees and they do not claim 
themselves to be intermediaries. In this case, hardly any dispute arises 
as to whether the plaintiffs: themselves are entitled to retain the land in 
suit. . In case the persons who owned the land at the date of vesting did 
not or could not retain land in suit at the date of vesting, obviously 
the plaintiffs possibly cannot get any relief in the instant suit. In the facts 
of thiy case it would be in consonance with justice to direct the court 
below to allow both parties to adduce evidence and to make their respec- 
tive submissions on the different issues framed in the suit, thereafter the 


= 
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Court will dispose of the suit by recording its findings -on all the issues 
Including the issue No, 9. ain ae E ; 
i6. Iaccordingly miake this Rule absolute and set aside the order -- 


complained of. The case is sent back to the Court below for a ‘fresh 
decision in accordance with law and-in the light of observations contained 
„in this judgment. 7 f - - z 
_ There will be no order as to costs. 
-P. R. a n 





- [CONSTITUTIONAL WRIT JURISDICTION] - 
Before Mr. Sankar Prasad Mitra, Chief Justice and 
Mr. Justice Salil Kumar Datta 
--.- Decision: January 20,1976 . 
Sankar Lal Agarwalla & Ors~ ws _ «Petitioners 
P Versus ` x 

Union of India & Ors, © ws ...  Respondents* 
_ Bengal Pablic Demands Recovery Act (HI of 1913), Sec. 5,.7 & 16— 
Requisition for Certificate—Public demand payable to persons other than. - 
collector—Service on certificate-debtor—Interest on public démand—Whe- 
ther. certificate-debtor Hable for payment of interest on certificate-debt ari- 


sing out of Revenue Recovery Act 1890—Circomstances under which such 
liability arises, = = ape 
‘This appeal turns on the question whether a certificate debtor is. Hable to pay 

interest on Certificate-debts arising out of the Revenue Recovery Act 1890 read with 
the Bengal Pablic Demands Recovéry Act 1913, °  . o S ORI 

- The Collector of Kottayam in Kerala forwardéd a requisition under the 
Revenue Recovery Act for a sum of money tothe Collector of 24 Parganas_on acc- 
Ount of default in payment ‘Of czs. The C Ilsctor the-eafter demanded. of the 
certificate-debtor not only the principal amount bat also interest thereof. The’ peti- 
toners herein ‘objected to payment of interest. The Collector. rejected the objection 
` on the basis of an order of the Additional Member, Board of Revenue, West Bengal 
dated 15.3.70. This order rejecting the objection has challanged “before the High 
Court ona writ petition and a Rule was issued. The matter was- referred to a 
Jarger Bench for an authorative decision on the question referred to above, 

_ HELD: When a public demand is payable to any person other than a 
collector under. the Bangal Public Dəmands Recovery Act 1913, the person fo whom 
it is payable has to send a requisition either to the Collector or to the Certificate 
Officer under the Bengal Act. The Certificate Officer ander the Bengal Act on re- 
celpt of the requisition upon being satisfied as to the recoverability of the amount 
duly signs a certificate and files the cortificate in his office. And a copy of the certifi- 
cate which is filed in his office is served on the certificate-debtor’ along witha notice. 
There is no doubt that a certificate of this nature which is filed in the- office of the 
Certificate Officer under the Bengal Act is a certificate filed under the Bengal Act and . 
as -such the provisions of section 16 of that Act “shall be attracted. That being the ` 
position, the claim for interest appears to be justified. : i 7 


*Civil Rule no. 3396 (w) of 1970. 
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l Case referred to-: so e ` i 
(1). Vithal Dass v. Rupchand, „AIR: 1967. $C 188 — 
rün Kumar Dutt (Sr.) and Amitaya Dutta ...for the petitioners 
Samarendra. Nath Banerjee ae 8 for Respondent no. 1 
5 Provat Kumar- Sen Gupta. | © = 3 ser ‘Respondents 2 to 5. 


-.The Judgment of the Court was - as followi i 
-` Mitra, C,- J: This Rule has- been referred to a larger Bench by Mr. 
Justice P.K. Banerjee by a judgment | delivered on 17 July, 1974 on the 
-ground that there-was a difference of. opinion between Mr. Justice Janah 
_ In Civil Rule No. 2059 (W) of 1971 and- Mr. Justice Atiya Kumar 
~- Mookerji. in Matter No. 333. of 1966 as to whether a- certificate-debtor 
is liable-to pay- interest on certificate- debts. arising out of the Revenue 
Recovery Act, a Tead: with 1 Bengal -Public Demands Recove-y Act, 
- 1913; ! eu 

oA The broad ‘facts of the case are-that on the 26 June 1967 the 
Collector of Kottayam in- Kerala forwarded an alleged requisition under 
the Revenue Recovery Act for the sum of Rs. 2, 23, 242.64 to the “Collector 
of 24-Parganas on account of cess on rubber payable by M/s, Olympia 
_ Rubber Works. -The Collector of Kottayam stated : “Subject to the 
~ provisions of the Revenue Recovery Act, 1890, the said sum is recoverable 
by. you as if.it were -an-arrear of land revenue... ‘4, The Collector 
- of 24-Parganas-in complying with the requisition demanded of the certific- 


~ ate-debtor not only « „the said ‘sum -of Rs. 2,23,242.64. but also interest 


therċon -after payment of the principal amount. - The petitioners before 
“us objected to;the ` payment of interest. But the Collector-rejected the 
objection on 15 May; 1970 on ‘the basis of a decision of the Additional 
Member; Board of Revenue,. West Bengal, dated 15 March, 1970. 

‘3. - The petitioners before “us challenged: this order of rejection in 
an application under Article 226 ` of the Constitution. . The application, 
as we have said, came up for hearing before Mr. Justice P: K. Banerjee 
- and the learned Judge thought It fit to` refer the matter to a larger 
Bench. - i 

4. Mr. Arun Kunn. Dutt. “Gonidr) -appearing on behalf of the 
petitioners has drawo our- Attention to several statutory provisions, 
Section 12 of the- Rubber Act; 1947 provides: for imposition of rabber 
cesses.- Under sub- section 2). of section- 12 -the duty of excise levied 
“under sub- section (1): ‘shall be collected by the Rubber Board constituted 


- under’ the ‘Act i in accordance witb rules - made i in this behalf. Under sub- 


section (3) 3) of section 12 the. duty ` may ‘be “recovered from the owner or 
the manufacturer, as the case may. be, A8 an arrear ọf land-revenue. 
Section | of the Interest Act, 1839 gives, power to the Court adjudicating 
a. claim. to callow interest. In other BWores), the Court anid decides 
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a claim can make an order for payment of interest. In (1) Vithal Dass 
V. Rup Chand and others, AIR 1967 SC 188 at page 190 in paragraph 4 
it has been observed that interest may be awarded for the period prior to 
the date of institution of the suit if there is an agreement for payment of 
interest at the fixed rate or if interest is payable by the usuage of trade 
having the force of law, or under the provisions of any substantive law 


as for instance section 80 of the Negotiable Instruments Act or section 23 
of the Trusts Act. 


5. Mr. Dutt then invited us to considera few provisions of the 
Revenue Recovery Act, 1890, Section 3 of this Act makes provisions for 
recovery of public demands by enforcement of process in other districts 
than those in which they become payable. Under clause (b) of sub- 
seclion (l) of section 3 the amount payable by the defaulter and tho ac- 
count on which it is due has to be stated in the Collector’s certificate. 
Under sub-section (3) of section 3 the Collector of the other district shall 
on receiving the certificate, proceed to recover the amount stated the- 
rein as if it were an arrear of land-revenue which has accrued in his own 
district. In other words, according to Mr. Dutt, the Collector of the 

other district has no jurisdiction to realise any amount other than the am- 
ount mentioned, And the amount mentioned is to be treated as if it 
were an arrear Of Jand-revenue. By the Revenue R:ecovery (Amendment) 
Act, 1966 a new section, namely, section 3A was Introduced enabling 
any certificate officer in the district to exercise all the powers and per- 
form all the duties and functions of the Collector under the Act. 


6. Learned Counsel has then referred to the Bengal Public Demands 
Recovery Act, 1913 which makes provisions for recovery of public dem- 
ands within the area of its operation. Section 4 of this Act provides that 
when the certificate officer (which under section 3 also means a Collector) 
is satisfied that any public demand payable to the Collector is due, 
he may sign a certificate in the prescribed form, stating that the 
demand is due, and shall cause the certificate to be filed in his 
Office Section 5 prescribes, Inter-alia, that when any public demand 
Payable to any person other than the Collector is due, such person 
may send to the certificate officer a written requisition in the pres- 
icribed form.. Section 6 lays down, inter alia, that on receipt of 
any such requisition the certificate officer, if he is satsfied that 
the demand is recoverable and that recovery by suit is not barred by 
law, may sign a certificate, in the prescribed form, stating that the dem- 
and is due; and shall cause the certificate to be filed in hls office. Section 
16 provides, inter alia, that there shall be recoverab‘e, in the prcczedings . 
in execution of every certificate filed under this Act, that is, the Bengal 
Public Demands Recovery Act, interest caleulated in such manner as may - 


f 


- 


1976 (1) CLJ] Sankar Lal Agarwalla v. Union of India 48] 


be prescribed upon the public demand to which the certificate relates at 
the rate of six and a quarter per centum per annum from the date of the 
signing of the certificate up to the date of realization. 

7. -On the basis of the above statutory provisions and the said deci- 
sion of the Supreme Court learoed counsel for the petitioners has made 
the following points :— 

(1) In view of the specific provisions of section 3 of the Revenue 
Recovery Act, 1890 particularly sub-section(3) thereof the Col'ector of 
the other district has no .jurisdiction to recover any amount other than 
the one stated or mentioned in-the certificate sent to the Collector of the 
other district. If the certificate is for amount X the Collector cannot reco- 
ver X-+1. i 

(2) Section 16 of the Bengal Public Demands Recovery Act, 1913 
can be invoked for the purpose of realisation of interests or costs by 
the Collector or the Certificate Officer provided that the certificate has 
been filed before him under the provisions of sections 4,5 or 6 of the 
Bengal Public Demands Recovery Act. So 

(3) In the present case since no certificate under the Bengal Pub- 
lic Demands Recovery Act has been filed, the Certificate Officer has no 
jurisdiction to recover any interest and he has to confine himself only to 
the amount mentioned in the certificate. — . 

(4) The Rubber Act under which the cess is imposed does not 
provide for levy or imposition ‘or collecton of interest and when the cer- 
tificate-holder has not claimed such interest the Certificate Officer has no 
jurisdiction -to claim any interest. 

(5) A certificate under the Revenue Recovery Act is not a certifi- 
cate under the Bengal Public Demands Recovery Act. 

(6) Interest could be claimed and granted or allowed under the 
Interest Act only by a Court adjudicating a claim and not by any exe- 
cutive machinery. or any executive authority. l 

8. We are unable to accede to these contentions of Mr. Dutt. We 
have seen that under section 5 of the Bengal Public Demands . Recovery 
Act, 1913 when any public demand payable to any person other than 
the Collector is due, such person may send to.the Certificate Officer a wri- 
tten requisition in the prescribed form. Under sub-section (2) of section 
5 every such requisition shall, inter alia, be signed and verified in the pre- 
scribed manner. When a requisition of this nature is forwarded to the 
Certificate Officer under the Bengal Act section 6 comes into play. The Cer 
tificate Officer, if he is satisfied that the demand is recoverable and. that 
the recovery by suit is not barred by law, may sign a certificate in the 
presecribed form stating that the demand is due; and shall, infer alia, 


- cause the certificate to be filed in his office. There are also provisions 


for service of notice and copy of ertificate on the Ccertificate-debtor. These 
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provisions are in section 7 of the Bengal Act. Section 7 provides that 
when a certificate has been filed in the office of a Certificate Officer under 
inter alia, section 6, he shall cause to be served upon the certificate- deb- 
tor, in the prescribed manner, a notice ia the prescribed form and a copy 
Of the certificate. These provisions, in our view, make it clear that when 
any public demand is payable to any person other than a Collector under 
the Bengal Act the person to whom it is payable has to send a requisition 
either to the Collector or to the Certificate Officer under the Bengal Act. 
The.Certificate Officer under the Bengal Act on receipt of the requisition 
upon being satisfied as to the recoverability of the amount due signs 4 
- certificate and files the certificate in his office and a copy of the certific- 
ate: which is filed in his office is served on the ‘certificate-debtor along 
with a notice. There can be no doubt that a certificate of this nature 
which is filed in the office of the Certificate Officer under the Bengal Act is 
a certificate’ filed under the Act and as such the provision of section 16-shall 
be attracted. In this view of the matter the claim for interest appears to be - 
justified but our difficulty in this case has been created by certain obser- 
vations of the Additional Member, Board of Revenue, West Bengal, in 
his order dated 15 March, 1970. We have said that it is this order of the 
Additional Member passed in -another matter which has been followed by 
the Certificate Officer in the instant case to reject the objection to payme- 
ent of interest. The Additional Member, Board of Revenue, in his 
order dated the 15 March, 1970 observed, inter alia, as follows : 
“It may, no doubt, be contended that the certificate in the present cuse 
was notified under the PDR Act and that, therefore, section 16 provid- 
ing for realisation ‘of interest, is not attracted, but that would be offering 
too narrow ap interpretation of the spirit of the enactment. Since 
section 3(3) of the RR Act, quoted earlier, enjoining the Collector oa 
receiving the certificate to proceed to recover the amount as if it were an- 
arrear of land revenue which had accrued in his own district, the certi- 
ficate though received from elsewhere, should be treated as if it were 
one filed under the PDR Act itself. For the putposes of the case like 
the present one, the provisions of the PDR Act are virtually part 
and parcel of the RR Act and if can legitimately be concluded that 
the relevant Act does provide for the realisation of interest......... i 
9, Mr Dutt strongly relied on these observation of the Additional 
Member, Board of Revenue, West Bengal. His contention is that in the 
instant case no requisition in the prescribed form was received by the 
Cettificate Officer under the Bengal Act. Secondly, the Certificate Office 
under the Bengal Act did not sign any certificate or file any certificate ` 
in his office. Thirdly, the Certificate Officer under the the Bengal Act 
did not serve a copy of the certificate filed in his offiice on the certificate- l 
debtor. These are all questions of fact which we do not. propose to go- 
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into in this application under Article 226. We, therefore, make an order 
of remand to the Respondent No. 5, namely, the Collector of 24-Parganas, 
Alipore, to inquire into these matters and upon hearing the certificatc- 
debtor give his findings on the following facts. 

(i) Whether a requisition as required by section 5 of the Bengal 
Public Demands Recovery Act, 1913 was forwarded to the Certificate 
Officer under the said Act. (i1) Whether the Certificate Officer under the 
Bengal Act had signed any certificate as required by section 6 aod had 
filed the said certificate in his office. (iti) Whether the copy of the certi- 
ficate filed in the office of the Certificate Officer was served on the certifi- 
cate-debtor. | 

10. If the Respondent No. 5 finds tbat the provisions of the above 
` sections of the Bengal Public Demands Recovety Act have been complied 
with he would dispose of the petitioners’ objection to payment of interest 
in accordance with law. Io otberwofds, if he finds that the provisions of 
the above sections have been complied with in the instant case he may 
reject the objection to the payment of interest. 

11. The Rule is made absolute as above. 

Let appropriate writs issue in accordance with this judgment. 

There will bs no order for, costs. 

Datta J. : I agree. 


N. C. S. 


[CIVIL APPELLATE J URISDICTION] 
Before Mr. Sankar -Prasad Mitra, Chief Justice and 
-© ` Mr. Justice Salil Kumar Datta 
Decision : March 9, 1976 
Sudhir Chandra Chakraborty .— i: ... Appellant 
Versus - 
State of West Bengal & Ors. ay s ... Respondents 
Constitution of India, Art. 311—Depar(mental proceeding — Mention 
of punishment ‘In charge Shect — Whether departmental proceeding is vitiated 
— Question of bias and closed mind- of concerned Authority—First charge- 
sheet withdrawn before trial—Effect thereof on proceeding started on similar 
charges subsequently issued afresh— Reasonable opportunity—Refusal of 
prayer for legal assistance at the enquiry—Whether it amounts to denial of 
resonable opportunity—Provisional findiug about guili—Test. 
Appellants main contentions are as follows :-— 
(1) The charge-sheet and the proceeding that followed, wert vitiated by the 
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mention of punishment therein showing the bias and closed mind of the anthority 
concerned; 


(2) The second proceeding was not permissible or tenable io Jaw ın view of the 

withdrawal of the similar charges carher. 
` HELD: In the instant cass, there was a proposal of punishment in the charge 

-sheet which undoubtedly should not have been there at that stago. In view of the 
inquiry which was held in accordance with the principles of natural justice it cannot be 
said that the enquiry waa vitiated by reason of any bias on the part of the appointing 
authority. Incidentally it may be mentioned that the Enquiry Officer in the present 
case was a retired member of the West Bengal Higher Judicial Service, not under any 
administrative or other control of the appointing authority. Considering the attending 
facts and circumstances of the case, it appears that there is great force in the argument 
addressed on the polat. 7 

As the earlier charges were merely withdrawn without any trial and as there 
was no impedement in law on the part of the authority concerned to proceed on the 
basis of the charges for the second time. the action teken is tenable in law and the 
contention to the contrary is unacceptable. 


The appellant contended that the refusal of his prayer for legal assistence at the 
enquiry had caused great prejudice in conducting his case at the enquiry under the 
rules of procedure it is the discretion of the enquiry officer to allow lega! assistance to 
the delinquent public servant at the departmental enquiry. The Enquiry Officer recor- 
ded that no legal assistance was called for. The relevant rule gives a discretion to 
the Enquiry Officer. and it cannot be said that the discretion as was exercised by the 
Enquiry Officer was wrong. The questions involved in the case were in essence ques- 
tions of fact about the possession of disproportionate assests by the appellant beyond 
his known sources of income. That being tbe position, in the circumstsnces of the case 
it cannot be said that there was any error of procedure or there was any breach of 
natural justice in the refusal of the Enquiry Officer to allow the appellant to have legal 
assistance at the enquiry. 

It is further contended that the finding about the guilt was a conclusive one as 
the impugned order would show and it was nota provisional finding on acceptance of 
the report of the Enquiry Officer, True it is that the order complained of does not by 
itesIf indicate, after the acceptance of the irquiry report, ‘about the provisional flnding 
of guilt inasmuch as it stated that the appellant had been found guilty on the basis of 
such report, It would nevertheless appear that the appeilant’s attention bad been 
drawn to the provisions of Article 311(2) of the Constituticn and he had been asked to 
show cause against the proposed punishment The opportunity to show cause againat 
the proposed punishment includes the right to show the infirmities In the findings of the 
enquiry report and in the procedure at such enquiry and accordingly by its nature the 
opportunity of showing cause against tte proposed punishment must.impiy only a 
provisional acceptance of the findings of tbe enquiry report. Otherwise, there is no 
meaning for the opportunity to object against the enquiry report which would mean. 
that the enquiry report was never conclusively accepted by the appointing autbori- 
ty. The finding of guilt was therefore a provisional finding in the circumstances and 
the appellant having availed of the opportunity to show cause against the report as 
also the proposed penalty has no reason to complain. 


Cases referred to / 
(1) State of West Bengal v. Sati Prosad Roy, (1974) 79 CWN 38 
(2) Khemchand y. Union of India, AIR 1958 SC 300 
(3) Rangachari v. Secretary of State for India (1936) 65 CLJ 211: 41 
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CWN 545 AIR 1937 PC'27 

(4) Dwarkachand v. State of Rajasthan, AIR 1958 Raj 38- 

(5) State of Assam v. Bimal Kumar Pandit, AIR 1963 SC 1612 

(6) Krishna Chandra Tandon v. Union di India, AIR 1974 SC 1589 
A. C. Bhattacharjee and R. N. Deo: ee ah ` 2» for the Appellant 
P. K. Sen Gupta and Sundar Pal ->` ... es fot the Respondents 

The judgment of the Court was as follows :— 

Datta J.: On December 8., 1964 the appellant (writ petitioner) 
who was a permanent Government Servant: the State. Government, 
was served with the following chargesheet :-—~ l 

"Whereas it has been made to appear to the Governor that you. 
Sri Sudhir Chandra Chakraborty, have, while employed as Forest 
Ranger, Canning under the 24-Parganas Forest Division, been guilty 
of the following charges, namely :— 

(1) That you are found to be in possession of a property to wit a 
two storied building on a plot of land measuring about 4.25 kottahs 
situated at 15B, N. N. Ghosh Lane, Follygunge, valued according to 
you, at Rs. 30,000/- which is utterly disproportionate to the known sou- 
rces of your income and the acquisition of which property has not been 
satisfactorily accounted for by you with the result that there is warrant 
for reasonable inference that the said property was acquired by you 
in criminal misconduct in the discharge of your duties. 

(2) That the declaration of assets submitted by you on......... are 
materially incomplete, misleading and false in regard to several items.” 
' 2. -The appellant was asked -to put in his written statement of defe- 
nce to the Enquiring Officer, appointed for the purpose of ‘holding the 
enquiry, stating whether he desired to be heard in pereson or to call any 
witness or to produce any document. in his defence and showing cause 
why the ‘penalty of dismissal or- other penalty as would be deemed fit 
should not be imposed on him. l 

3. The appellant on January 15, 1965 filed his written statement of 
defence denying the charges Thereafter on behalf of the Government a 
letter was written to the Enquiring Officer on March 3, 1965 which is 
as follows : 

. “I have to state that the sianaes famed against Shri S.C. Chakra- 
berty are not in keeping with facts incorporated in our enquiry report. 
‘As a matter of fact, we have not at our disposal the evidence necesa- 
ary for charge No. 1 and as such we do not press for this charge in our 
report.” 

Regarding Charge No. 2 the charge and the statements of allegations 
are not clear and unambiguous as some vital information is lacking. Our 
evidence warrants charges of different kind on the basis of information 
at our disposal. 
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I, therefore, pray that I may be permitted not to proceed with the 
charges framed, We are. writing to the Forest departments for taking 
further and necessary action in the matter.” 


4. Thereafter again it appears thaton July 17, 1965 the appellant 
was served with the following chargesheet :— 
- “Whereas it has been made to appear to the Governor that you, 
- Shri Sudhir Chandra Chakraborty, has, while employed as Forest 
Ranger, Canning under the 24-Parganas, Forest Division, been guilty 
of the following charges nemely :— 

(1) That you are found to be in possession of a property to wit 
a two storied building on a plot of land measuring about 4.25 kottahs 
situated at 15 (subsequently numbered 15B), N.N. Ghosh Lane, Tolly- 
gunge, valued, according to you, at Rs.'30,000/- which is utterly dispro- 
portionate to- the kaown sources of-your income and the acquisition 
of which property has not been satisfactorily accounted for by you 

_ with the result that there is warrant for the reasonable inference that 
the said property was aoquired by you in criminal musconcuct in the 
discharge of your official duties. 

(2) That the declaration of assets as they stood on. different 
dates...... are materially incomplete and / or misleading and / or false 
inasmuch as the sum of Rs. 5,000/- stated to have bezn spent by you 
after August, 1961 in constructing three living bed-rooms and one 
varandah on the first floor of the building situated at 15 (subsequently 
numbered 15B) N. N. Ghosh Lane, Pee was mentioned by 
you in the aforesaid declaration of assets.. s ~~ a 

(3) -Thatthe declaration of a on ...are materially 
incomplete, misleading and / or false. 


(4) That you are guilty of contravention of Rule 15 (2) of the 
West Bengal Government Servants’ Conduct Rule, 1959 inasmuch as the 
leasehold land in Siliguri held in the name of your wife was sold...without 
previous knowledge or sanction of your appointing authority. And where- 
as for the aforesaid reasons you are prima facie unsuitable to be retained 
in service of the State Government. And Whereas on the grounds set , 
forth above it is proposed to impose upon you...the penalty of dismissal 
from the Civil Service of the State Government. | 


Now. therefore,...... Governor is pleased to require you to put in 
within 15 days from the date of-the receipt of this order or within 
such extended period as may be allowed before Sri C. C, Chakraborty. 
West Bengal Higher Judicial Service (Retired), Special Officer, - Chief 
Minister’s Secretariat and Commissioner for Departmental Enquiries 
under the Vigilance Commission, West Bengal, who have been appoi- - 
nted as the Enquiring Officer for holding enquiry into the aforesaid 
charges against you, a written statement of -your defence and to make 
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any Tepresentation that you may desire to make stating whether you 
desire to be heard in person or to call any witness or to produce any 
=>. document in your defence, and showing cause’ why the penalty of 

dismissal from the Civil Services of the State Government or any 

other penalty of which mention is made in Rule 49 of the Civil Ser- 

vices (Classification, Control and -Appeal) Rules, as may be deem fit 
_ should not be imposed upon you.” - 

Along with this chargeshicet a statement of imputations on which 
- the charges were based was also enclosed. | oS 

_ 5. The appellant thereafter. filed his written. statement of defence 
to the charge on August 25, 1965 contending, inter alia, that he could not 
be tried twice for indentical charges. He also denied the various allega- 
tions made against him and prayed for hearing in person and to exam- 
ine his witnesses. — 

' 6 ‘The Enquiry Officer thereafter conducted the departmental enq- 
uiry against him during October 18, 1965 to October 20, 1965 when four 
prosecution witnesses and two defence witnesses were examined and 
cross-examined  The-Enquiry Officer filed his report on November 17, 
1965 and in the said report.the petitioner was found guilty of ail thè char- 
ges. On February 8, 1966-the. ‘appointing autonty sued the following 


l order, the extracts whereok are as follows :— 


“Whereas after careful examination of the ‘written statement of 
` your defence, the report of the Enquiry Officer on merits as also the 
- evidence produced by you before the. Enquiry Officer the Governor 

is pleased to agree with the Enquiry Officer and to arrive at the con- 
clusion that all the charges against you (the appellant) had been esta- 
blished. And whereas on account of Charge No. ].........the Gover- 
nor is Pleesed to propose to‘ impose upon you (the appellant) under 
Rule 52 read with Rule 49 of the Civil Services (Classification, Cont- 
_ roland Appeal) Rules, penalty of dismissal from the Civil Services of 
- the State’ Government. 
New, therefore, in pursuance of Clause (2) of Article 311 of the 
Constitution of India and Rule 55 of the Civil Services (Classification, 
- Control and Appeal) Rules, the Governor is pleased hereby to require 
you to submit- within 15 days from the date of the receipt of this 
order, to the undersigned a written statement of defence, showing cau- 
se as to why the penalty of dismissal from the Civil Service of the 
State Goyernment shall not be. imposed on you”. 
Along with this order a copy of the enquiry report was forwarded 
to the appellant. 
7. The appellant filed his written statement to the aforesaid show 
cause notice denying the allegations and disputing the findings arrived 
at by the Enquiry Officer. Thereafter, on March 8, 1968 the following 
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order the extract of which is given below was passed : 

““... .....Whereas after proper departmental proceedings, the said 
Sudhir Chandra Chakraborty has been found guilty of the charges 
stated above on account of which only the punishment of dismissal is 
considered adequate. Now, therefore, the Governor is pleased to ordet 
that the said Sudhir Chandra Chakraborty be and hereby is dismissed 
from the Civil Services of the said Government of West Bengal with 
effect from the date of this order.” ) 

8 The appellant thereafter filed an application under Article 226 
of the Constitution of India calling upon the Respondent, State of West 
Bengal, to show cause why a writ in the nature of certiorari should not 
be issued settting aside, cancelling or quashing the orders of July 17, 1965 
and February 8, 1966 and March 8, 1968 on the allegations and content- 
ions made in the said application. It was contended, inter alia, that 
the chargesheet issued for th: second time after withdrawing a 
similar chargesheet was not tenable in law; that the chargesheet was viti- 
ated by bias and prejudice by reason of the panalties mentioned therein. 
Further the imputations of the charge-sheet were not proved in accordance 
with law and the finding on the aforesaid charges was unsustainable. On 
this application, a Rule Nisi was issued on June 25, 1968 and the State 
of West Bengal, on being served duly filed its return to the Rule by an 
affidavit-in-opposition affirmed by Pradip Rumar Rakshit, Deputy Secre- 
tary, Government of West Bengal on 18th September, 1968 denying the 
allegations made in the petition and contending further that all the steps 
taken by the Gavernment were in accordance a law and also that the 
finding that the appellant was guilty of the aforesaid charges was proper 
and based on cogent material. The petitioner filed his affidavit-in-reply 
affirmed on November 8, 1968 reiterating the contentions made in the pet- 
ition, This rule giving rise to Matter No 434 of 1969 was heard by Saby- 
asachi Mukharji, J. on January 5, 1972 and was discharged. The present 
appeal is against this decision. ' 

9. Mr. Abinash Chandra Bhattacharya and later Mr. R. N. Deb 
appearing for the petitioner-appellant firstly submitted that the cha- 
rge sheet and the proceeding thereunder were vitiated by the mention of 
punishment therein showing the bias and closed mind of the authority. 
It was contended that the question of penalty would arise only after the 
Government servent is found gu'lty of the charges alleged and never prior 
to such finding. The appellant in the charge sheet was also asked to show- 
cause against the proposed punishment of dismissal even though at that 
stage his guilt was yet to be ascertained. Strong reliance was placed on 
the decision in the case of (1) State of West Bengal v. Satiprasad Roy, 79 
CWN 38 wherein it was held that the mention of proposed penalty of dis- 
missal in the charge sheet and other circumstances were likely to lead to 
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the reasonable apprehension in such Government servant of not having 
a fair and impartial inquiry against him. It would also disclose the closed 
mind of the disciplinary authority even before the charges were investigu- 
ted. Reliance was placed onthe decision in (2) Khemchand v. Union of 
India, AIR 1958 SC 300 wherein the Supreme Court stated that the ques- 
tion of penalty would arise only if the delinquent officer was provisionally 
found . to be guilty by the appointing authority. 

10. It would, however, appear that the decision in the Sutiprasad's 
case was based not only on the mention of proposed penaliyin the 
Chargesheet. Conclusion in the above cuse, holding that the enquiry 
was vitiated by bias and prejudice, was on consideration of various 
attending circumstances and the decision was based’ on the cumu- 
lative effect of all such factors. In that case the charge-sheet indic- 
ated that the petitioner had been found guilty and also that the 
penalty of dismissal or other penalties was sought to be imposed upon 
him. The enquiry was directed to be conducted by an officer under the 
control of the appointing authority who was likely to be prejudiced by the 
expression of guilt by his superior officer and in fact he also recommen- 
ded dismissal of the delinquent officer though it was not part of his statu- 
fory obligation. It wasalso held that the mere proposal of several 
punishments, major or minor in the charge-sheet will not by itself indica- 
te that the disciplinary authority is biased or prejudiced against the deli- 
nquent officer as it indicates the flexibility and openness of his mind and 
this, without more, will not vitiate the enquiry where in fact the enquiry 
is held according to the rules and principles of natura! justice. In that 
case the delinquent officer did not appear at the inquiry as he alleged 
that the Enquiry Officer was biased and prejudiced against him. 

11. In the case before us there is proposal of punishment in the 
charge-sheet which undoubtedly should not havs been thsre at the stage. 
In view of the inquiry which was held in accordance with the principles of 
natural justice it cannot be said that the inquiry was vitiated by reason 
of any bias on the part'of the appointing authority. It may again be 
mentioned that the Enquiry Officer in the case before us was a retired 
member of the West Bengal Higher Judicial Service not under the admi- 
nistrative or any.control of the appointing authority, which was the 
position in the case cited above. ‘For all these reasons, it seems to us that 
tbe appellant’s contention has no substance in the attending facts and 
circumstances of the case. 

12. The next point urged on behalf of the appellant is that the 
second proceeding was not permissible or tenable in law in view of the 
withdrawal of the similar charges earlier. Reliance was placed on the 
decision in (3) Rangachari v. Secretary of State, AIR 1937 PC 27 in which 
it was held that when invalid pension was once granted by a competent 
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authority to a civil servant who thus ceased to be in Government Service, 
the order of the successsor in office removing bim from service on recons!- 
deration of the matter was improper. Reliancee was also placed on the 
decision in (4) Dwarkachand v. State of Rajasthan, AIR 1958 Rajastnan 38 
where it was held that ouce a departmental inquiry was over and a public , 
Servant had been exonerated, no second departmenta! inquiry on the 
same facts could be ordered unless there was a specific provision for 
reviewing an order of exoneration in the service rules, or, 10 law. On 
these authorities, it was submitted that the second inquiry was 1ncompe- 
tent in law. l 
13. Mr P. K. Sengupta appearing on behalf of the State Government, 
on the other hand, contended that there was no trial in the first inquiry 
stage when the proceedings were dropped. Accordingly there was no bar 
to the second inquiry and he referred as example to Article 20 of the 
Constitution of India wherein it had been provided that a person 18 not to 
be prosecuted and punished for the same offence more than once. The 
position 1s differeut here as no trial in fact was held on the basis of the 
first charge-sheet and accordingly there was no exoneration of the peti- 
tioner in respect of those charges It is true that the petitioner was 
called upon to answer practically identical charges but we do not find any 
impediment in law when ın fact the first charge was dropped witbout any 
trial and there was thus no exoneration of the petitioner from the charges 
against him. In the case of (3) Rangachart, the public servant's services 10 
Govenment came to an end by the grant of the invalid pension and the 
same being a final order in respect of the service could not be reopened by 
an order removing him from his service, by a succeeding officer. In 
the (4) Rajasthan case, there was a trial and the public servant was exon- 
erated from the charges after such tnal. In that situation it was held 
that there could not be a second proceeding against the person.. [he 
_ principle of law enunciated in that case bad no application to the case 
before us as the earlier charges were merely withdrawn without any tiial 
and there was no legal impediment on the pari of the Government to 
proceed against the charges for the second time in the circumstances. 
This contention is accordingly also unacceptable. 
14. The appellant's next Contention was that though he cited about 
11 witnesses only two were called and the other witnesses were not allowed 
to be produced. This contention has no merit as there is no contempora- 
neous evidence to show that the petitioner seriously or at all pressed for 
examination of his other witnesses although he cited 11 witnesses or that 
the Enquiry Officer turned down the prayer without assigning any reason It 
will appear from the Enquiry Offic. r's report that after conclusion of evidence 
he fixed the case for argument with the consent of the parties. This will also 
indicate that the appellant never desired examination of his other witnesses. 
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15. It was further submitted that the appellant’s prayer for legal 
assistance atthe inquiry was denied by the Enquiry Officer. Under the 
rules of procedure itis the discretion of the inquiry officer to allow legzl 
assistanc: to the delinquent public servant at the departmental inquiry. 
The Enquiry Officer recorded that no legal assistance was called 
for. The rule as we have noted gives a discretion to the Enquiry Officer 
and we connot say that such discretion was wrongly exercised. The ques- 
tions Involved in the case were im essence questions of fact about the po- 
ssession of disproportionate assets by the ‘appellant beyond his known 
sources of income. We do not think that there was any error of proce- 


aa er failure of natural justice in bis refusal to allow the appellant to 
ave legal assistance. 


16. The Jast point contended on behalf of appellant relates to the 
order proposing penalty of dismissal. It is said that the finding that the 
appellant is guilty when the penalty is proposed must be a provisiona! 
finding on acceptance of the report of the Enquiry Officer. In the case 
before us it 1s contended that the finding about the guilt of the appellant 
wasa conclusive one as the order indicated. Accordingly, the order was 
vitiated as being in violation of the principles of natural justice, Our 
attention was drawn to the decision in the case of (5) State of Assam vy, 
Bimal Kumar Pandit AIR 1963 SC 1612 in which that Court laid down 
the following proposition :— 

‘It 1s now well settled that a public officer against whom disciplinary 
proceedings are intended to be taken is entitled to have two opport 
tunittes before disciplinary action 1s finally taken against him. An 
enquiry must be conducted according to the rules prescribed in 
that behalf and consistently with the requirements of natural justice. 
At this enquiry, the public officer concerned would be entitled to test 
the evidence adduced against him by cross-examination, where necess- 
ary and to lead his own ‘evidence. In other words, at this first stage 
of the proceeding he is entitled to have aa opportuni'y to defend 
himself. When the inquiry is over and the Enquiring Officer sub- 
mits his report, the dismissing ‘authority bas to consider the report 
and decide whether it agrees with the conclusions of the report or 
not. Ifthe findings in the report are against the public officer and 
the dismissing guthority agrees with the said findings, a stage 
ig reached for giving another oppportunity to the public officer to 
show why disciplinary action should not be taken against him. 
In issuing the second notice the dismissing authority naturally 
has to come to a tentative or provisional conclusion about the guilt 
of the public officer as well as about the punishment which would 
meet the requirement Of justice in his case and it is only after reaching 
‘conclusions in both these matters provisionally that the dismissing 
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authority issues the second notice. There is no doubt that in response 
to this notice the public Officer is entitled to show cause not only 
agalast the action proposed to be taken against him but also against 
the validity and correctness of the findings recorded by the Enquiry 
Officer and provisionally accepted by the disciplinary authority”. 

17. The above principle has been consistently followed and reitera- 
ted as will appear from the decision in (6) Krishna Chandra v. Union 
of India, AIR 19748. C. 1589. In the case before us, the order does 
not by itself indicate, after acceptance of the inquriry report, about the 
provisional findings of guilt as it stated that the appellant had been found 
guilty on the basis of such report. It would nevertheless appear that the 
Xpelitioner’s attention had been drawn to the ‘provision of Article 311 
(2) of the Constitution and he had been asked to show cause against the 
proposed punishment. The opportunity to show. cause against the pro- 
posed punishment includes the right to show the infirmities in the find- 
dings of the enquriy report and in the procedure at such enquiry and 
accordingly by its nature the opportunity to show cause against’ the 
proposed punishment must imply only a provisional acceptance of the find- 
ings of the enquiry report. Otherwise, there is no meaning for the oppor- 
tunity to object against the enquiry report which would mean that the 
inquiry report was never conclusively accepted by the appointing 
authority. The finding of guilt was therefore a provisional finding ın the 
circumstances and the appellant having availed of the opportunity to show- 
cause against the report as also the proposed penalty has no reason to 
complain. 

18.. For all these reasons al] points urged on behalf of the appellant 
fail. The appeal is dismissed and there will be no order as to costs in the 
circumstances, 

Mitra, C. J. I agree. 
[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Rabindra Nath Bhattacharya 
Decision : December 17, 1975 
Md. Israil “te aie Petitioner 
Versus 
S. M. Amiral Islam & Anr. ... Opposite parties* 

[ Civil Procedure Code (Act V of 1908), See. 115—Exercise of 
discretionary power—Application for addition of party—Applicability of 
provisions of Order 22, C.P.C. in cases ander— Whether Limitation Act is 
applicable to such revisional petition—Civil Procedure Code (Act V of 1908) 
Or, 22—Applicability in cases in revision under Sec. 115— Addition of party 
in'revision application. ] 

In-Connection with a revision Case, an application was made for adition of a 
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party im the category of opposite parties. The question is whetherina revisional 
application, Order 22 of the Code of Civil Procedure is applicable. 


HELD : ' Reading the provisions of Order 22 of the Code, it appears that there 
is a provisions for substitution in Suits and in appeals and some other matters but not 
in case of revisicnal applicatron filed under Section'115 of the Code. Revisionai 
applications are not original proceedings. This is clearly a discretionary matters with 
the Court. If for disposal of revisional applications, the High Court thinks that for 
ends of justice any party is to be added or if at the instance of a party any substitution 
ta necessary though belated, for ends of justice certainly and for preper decision. the 


High Court should allow substitution or addition of the parties. There can be no question 
of limitation io this respect. 


Case referred to :— 
(1) Babulal y. Manilal. AIR 1953 Sa 169 (F.B.) 


J. Islam set re ...for the petitioner 
Kamini K. Bhuriadharee:: é Se 5 for the opposite party 
The jadgment of the Court was as follows :— 
This 1 ig an application for addition of a party in the OEEO of 


opposite parties in a revision case. The petitioner is Md. Israil who is the 
petitioner in the revisional appl'cation. 


2. Originally both the plaintiffs. who are the joint Mutwalis as 
alleged, were mace parties, but when the petitioner has come to know 
that one of the opposite parties, namely, S.M. Amirul had already died 
during the pendency of the suit and in fact in his place was substituted 
his son Waliul Islam, alleged to bea joint Mutwalli, he filed the present 
application for addition of the said Woliul Islam. The case of the peti- 
tioner is that inadvertently the neme of Amirul Islam was stated to be 
opposite party no. 1 although, in fact, he had died already. By the pre- 
sent application the petitioner Md. Israil wants to add Waliul Islam as 
one of the opposite parties. | 


3. Ihave heard Mr. Islam, the learned Advocate appearing on 
behalf of the petitioner and also ee Bhattacharjee appearing on behalf 
of the opposite parties. 


4. Mr. Bhattacharjee’s opposition is 8 that when Waliul had already 
been substituted in place of Amirul Islam, it must be due to the negligence 
on the part of the petitioner that he was not mentioned as one of the 
opposite parties in the revisional application. His contention is that 
when at the time of filing of the revisional application he was not made 
a party, he cannot be added now, as the application has already become 
non maintainable. Mr. Islam has argued that in revisional application 
Order 22 of the Civil Procedure Code is not applicable. 

5. I have been taken through the Order 22 of the Code of Civil 
Procedure. From the plain reading of the provisions it appears that there 
is provision for substitution in case of suits and appeals and some other 
matters but not in case of revisional application filed under section 115 of 
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the Civil Procedure Code. Revisional applications are not original pr.cee- 
dings. This is clearty a discretionary matter with the court. If for the 
disposal of the revisional applications, the High Court thinks that for 
emds of justice any. party has got to be added or if at the instance of any 
of the parties any substitution is necessary though belated, for ends of 
jus ice certainly and for proper degision, the High Court should allow 
suostitution or addition of the paries. There cin be,no question of 
limitation in this respect In thts connection Mr. Islam has drawn my 
attention to the decision of the Full Bench of the Rajasthan High Court 
in the case of (1) Babulal and anr. v. Manilal reported in AIR 1953 Raj 
at page 169. In that case a similar question arose as to whether the 
provisions of Order 22 of the Code of Civi! Procedure would be aoplic- 
able in revistonal applications. The court agreed with the deeision in 
the case of Kanhaiyalal v. Mangalsingh decided by that court. I quote 
below the relevant postion of the judgment : 

“We are of the opinion that O 22, Civil P C. applies to ‘the case 
of suits and by virtue of R. 11 also to the cases of appeals, It does not 
govern the cases of revisional applications. Section 141, Civil P.C. also 
does not make the provisions of 0.22, Civil P.C. applicable to the cases 
of revisions as it applies only to the cases, or the proceedings, of original 
nature. Consequently Art. 176 Limitation Act, also does not apply to 
such cases. This question has been thoroughly considered in the judg- 
ment of this court in ‘Kanhaiyalal v Mangalsingh referred to above and 
we agree with the principles laid down therein ” | 

6. Coming to our cise, on consideration of the affidavits, counter 
afidavits and affidavit-in-reply I find that inadvertently the name of 
Waliul Istam had been omitted in the orginal application, and in his 
place was mentioned Amirul Islam. I also find that for ends of justice 
and for proper decision Waliul [slam should be made one of the opposite 
parties. In these circumstanes, I allow ‘the petition of Md. Israil for 
the addition of the party as prayed for. | 

7. The application is thus allowed and the name of Waliul [siem 
be noted. I pass no‘orderas to costs in this application. Parties are at 
liberty to take steps for early hearing of this revision. 

A S.G. 


[ORDINARY ORIGINALCIVIL JURISDICTION] 
Before Mr. Justice Sabyasachi Mukherji 
Decision : March 15, 1976 
Union of India & Anr. .. ay ...Petitioner 
= Versus a 
Chinoy Chablani.& Co.... ' ...Opposite Parties* 
*Suit No. i4 of 1975. 
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S. 230 of the Centract Act—Whether steamer-agent can be sued 
on bill of lading for shortlanding of cargo—BiHl of lading issued by Gove- 
anment owned Russian company—Whether Russian compauy can be sued 
in Indian courts—S. 86 of Civil. Procedure Code—Whether presumption 
against steamer-agents under sub section 3 of S. 239 of Contract Act wouid 
arise—Whether suit for non-delivery of cargo car be instituted in the 
Oordinaty original civil jurisdiction of High court—Clause in hill of lading 
fixing forum of litigation— Where enforceable. 

A sleamer-agent cannot be sued by consignees of cargo om the contract con- 
la ned 1n the bıli of iauing where the contract was not entered into by the »teamcr-agchi 
on behalt or ms principal viz the ship-owner- i 

HELD: Even where a contract of affreightment 13 entered into by tne steamer- 
agenton bebalr of its principal, the steamer-agent cannot be sued unless it had con- 
tracted to be personally bound by the contract. A contract by the steamer-agent to 
be personally bound will be presumed undet sub-section (3) of S 230 of Contract Act 
where the principal cannot be sued. Suco presumption cannot, however, arise where 
the principal cana be sued trough not in India. 


Cases referred to: 


(1) Mirza Ali Akbar Kashani vy The Untied Arab Republic & Anr, AIR 
1966 SC 230 : 
{2) Royal Nepal Airlines Corp & Anr. y. Monorama Meher Singh 
Legha & Ors. AIR 1966 Cal 319 
(3) Krojna v». The Tass Agency & Anr. 1949(2) All ER 274 
(4) Kamalakar Madhdey v. S. S. Navigation Co. Ltd. AIR 1961 Bom 
186 
(5) Sahida Ismail v. P. R. Salvejfkov, AIR 1973 Bom 18. 
(6 ) Commrs. for the rort of Calcutta y. Alliance Jute Mills, 79 CWN 
188. . 
(7) National Coal Co Ltd-v. Asia Mariner, 72 CWN 635. 
(8) The Fehmern, 1958 (1) All ER 333. 
(9), Union of India v. N. M. Bulgare, ALR 1973 Cal 526 


Sm. H. Dev Burman, Sudipto Sarkar . ae . for the Petitioner 
S. Roychowdhury, N. C. Roychowdhury ... ; ... for the Respondents 
The judgment of the Court was as follows :— 
This isan application by Chinoy Chiblani & Co. a firm carrying 
on business in Calcutta. The petitioner is the defendantin suit No. 14 of 
19/5. The said suit was filed by the Union of India as the first plainuff 
and «he Food Corporation of Indra as the second plaintiff against the peti- 
uoner. The said suit was instituted on or about the 14th of January, 
1975, claiming a deciee for Rs. 73, 285/- 
The case of the plaintiffs 10 the plaint is as follows :— 
(a) 81,986 bsgs of Urea and 820 empty. spare bags were 
shipped from Odessa in the USSR to any port in India on a vessel] S.S 
SUDGA’ (hereinafter referred to as the “said vessel”) under a 
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(b) The said Black Sea Steamship Co. appears to be a concern of 
USSR. 


(c) With regard to the said shipment there was a total shortlan- 

-ding of Uréa of 94.785 m. t. which occurred due to the negligence and/ 

or wrongful acts of the shipowners and/or its employees and/or its 
agents. i . 


(d) The petitioner is an agent of the said Black Sea Steamship 
company. 

(e) By reason of such short-landing the plaintiff has suffered 
damages to the extent of Rs. 73, 285.00. The particulars have been 
mentioned in the plaint. | 

2. Itis alleged in paragraph 10 of the plaint as follows :— 

“The said Black Sea Steamship Company appears to be the conce- 
rn of USSR and as such cannot be sued in India. In the circumstances 
the defendant or its agent is liable and is sued as such.” 

3. It has been alleged that the plaintiff No. 2 was acting on behalf of 
the Ministry of Agriculture, Goverament of India, in respect of importa- 
tion of fertilisers and food-stuff and on the 31st October, 1973, one Mine- 
ral and Metal Trading Corpotation of India Ltd. had shipped on behalf of 
the Ministry of Agriculture, Union of India, on board the said vessel “SS 
Sudga” in apparent good order and condition 81986 bags of Urea of the 
total gross weight of 4181286 k.g. and net weight of 4099300 k. g. and also 
820 empty spare bags from the port of Odessa in USSR to be properly and 
safely carried to any port in India. A bill of lading was issued by the said 
Black Sea Steamship Company duly acknowledging the receipt:of the 
said goods on board the vessel ‘SS Sudga’ and agreeing to carry the 
same in accordance with the terms and conditions mentioned ia 
the said bill of lading. The said vessel had discharged at Visakha- 
patnam 51933 bags of Urea of which 2242 were cut and torn bags and 
also 276 bags containing sweepings only. It is further alleged that 
the said vessel completed discharge of the goods on or about the 
15th/16th January, 1974 -The said vessel had discharged at the port of 
Calcutta. 28747 bags of. Urea of which 3210 were cut and torn bags 
and further 50 bags containings sweepings only. It is the case of the plai- 
ntiffa that the said loss occurred due to negligence and wrongful acts of 
the said shipowners and/or its employees and/or its agents. The plainti- 
ffs in the premises had instituted the suit. This application is by the defe- 
ndant for taking the plaint off the, file and alternatively for dismissing 
the suit on the ground that this Court has no jurisdiction to entertain this 
suit and alternatively for stay of the suit. The first question is whether the 
plaint should be taken off the file because it does not disclose any cause 
of action under Order 7, Rule 11 of the Civil Procedure Code the plaint 
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should be rejected where the plaint does not disclose any cause of action. 
The grievance of the plaintiffs is against the Black Sea Steamship Co. 
for their negligence. The cause of action against the defendant was sought 
to be justified in this case on behalf of the respondents to this applica- 
tion on the basis of sub-clause (3) of section 230 of the Indian Contract 
Act. The said section provides as follows :— 


“In the absence of any contract to that effect, an agent cannot per- 
sonally enforce contracts entered into by him on behalf of his princi- 
pal, nor is he personally bound by them. 

Such a contract shall be presumed to exist in the following cases :— 

(1) Where the contract is made by an agent for the sale or pur- 
chase of goods for a merchant resident abroad ; 

(2) Where the agent does not disclose the name of his principal ; 

(3) Where the principal, though disclosed cannot be sued” 

4. In order to attract the provisions of the said section, in my opi- 
nion, there must bea contract entered into by the agent on behalf of 
the principal. If there is such a contract then in the cases mentioned in 
the second paragraph even in the absence of a contract to that effect 
an agent will be personally liable. In order, however, to make an 
agent personally liable ths first pre-requisite that there must be a 
contract entered into by an agent on behalf of the principal. In the 
instant case, on the allegation made there is no averment that 
there was any such contract entered into by the defendant as agent on 
behalf of the principal. Therefore, the question of making the defendant 
as agent personally liable for that contract does not arise. The next 
aspect is that even if that condition had been fulfilled, whether, in the 
facts and circumstances of the case, it could be said that the principal 
could not be sued. It had been alleged on behalf of the respondents 
and it was contended that the principal in this case was the Black 
Sea Steamship Co. which was a concern of U.S.S.R. My attention was 
drawn to Article 6 of the Constitution (Fundamental Law) of the Union 
of Soviet Socialist Republics as amended and added to at the Second 
Session of the Supreme Soviet. of the U.S.S.R., Fifth Convocation. The 
said Article 6 provides as follows :— 

“The land its mineral wealth, waters, forests, mills, factories, 
mines rail, water and air transport, banks communications, large statc- 
organised agricultural enterprises (state farms, machine and tractors 
stations and the like), as well as municipal enterprises and the bulk of 
the dwelling-houses in the cities and industrial localities, are State 
property, that is, belong to the whole people. 

5. On the basis of the said Article it was contended that the water 
transport concern was a State property and, therefore, it belonged to the 
Soviet Government. Reliance was placed on section 86 of the Code of 


498 ‘Union of India v. Chinoy Chablani [1976 (1) CLJ 


Civil Procedure in aid of the submission that no suit could have been 
instituted against the Soviet Government in India. If I were free, 
I would’ have held that section 86 was nota bar to any suit against e 
government in this country specially when that government carried on 
trade. - 1 am inclined to think speaking again for myself that section 86 
does not cover this situation but in view of the decision of the Supreme 
Court -in the case of AIR 1966 SC 230 and the decision of this Court in 
the case of (2) Royal Nepal Airlines Corporation and another v. Monorama 
Meher Singh Legha & Ors. AIR 1966 Calcutta 319 it must be held that 
without the consent of the Central Government the suit against Black 
Sea Steamship Co. would not be maintainable in view of the provisions 
of Article 6 of the Soviet Constitution to which I have referred hereinbefore. 
Jn , this connection reliance may also be placed on the decision of tbe 
Court of Appeal in the case of (3) Krajina v. The Tass Agency and another, 
1949 (2): All.‘ ER Reports:274. Even if section-86 applies, the question 
is whether it can be said that the principal cannot be sued.in the instant 
case in terms of sub-section (3), 2nd paragraph, of section 230 of the Indian 
Contract Act. Section 86.does not prevent absolutely a suit against a fore: 
ign government or a. trading corporation operated by a foreign govern- 
ment. It makes such suit conditional upon consent and such consent is 
dependent upon certain conditions being fulfliled. Without necessary aver- 
ment or evidence that such consent was:not granted or that the conditions 
required for obtaining such consent were not fulfilled in the instant case, 
in my opinion, sub-section (3), 2nd paragraph of section 230 cannot ipso- 
facto be attracted. Quite apart from-that position, sub-section (3) of 
section 230 only permits suit against an agent where the principal cannot 
‘be sued. It does not enjoin that the principal must be sued only in India. 
It has not been averred that Black Sea Steamship Co. cannot be sued at all 
or there is any impediment of suing that concern in Soviet Union or any 
other appropriate forum. If that is the position, then in my opinion it 
cannot be said that the conditions required under sub-section (3), 2nd 
paragraph, of section 230 were fulfilled in the instant case. In the afore- 
said view of the matter it must, therefore, be held that the plaint as filed 
does not disclose any cause of action-against the defendant. On behalf 
of the respondents it was contended that this question should be deter- 
mined only after the written statement had been filed on behalf of the 
defendant in this case. If in an appropriate case the defendant applies 
before the filing of the written statement, in my opinion, it would not be 
right and proper if the matter can be adjudicated on the complaint as 
filed, to refuse to the defendant to have this question determined prior 
' to the filing of the written statement. If, however, the question was de- 
pendent on certain other facts to be disclosed in the written statement,then 
other considerations might have applied, but in this case, on the 
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averments made in the plaint itself I am of the opinion that the plaint for 
the reasons indicated above does not disclose any cause of action. The first 
point takén in respect of this application must, therefore, be accepted. 
6. It was then contended that this suit in the ordinary Original 
Side ‘of this Court was incompetent and the suit should have been institu- 
ted in the Admirality jurisdiction of this Court. Ia aid 9f this submission 
reliance was placed on two decisions of the Bombay High Court, namely, 
the decision in the case of (4)Kamalakar Mahadev y. S.S. Navigation Co, Ltd. 
AIR 1961 Bombay 186 as well as the decision of the Bombay High Court 
in the case of (5) Sahida Ismail v. P.R. Salvejkov. A1R 1973 Bombay 18. 
My attention was also drawn'to the decision of this Court in the case of (6) 
Commissioners for the Port of Calcutta v. Alliance Jute Mills, 79 CWN 
188. It was held in the case of (7) National Cò. Ltd. v. Asia Mariner. 72 
CWN ‘635 that the High Court as a court of admirality was a court of 
prescribed jurisdiction’ and under section 6 of the Admiralty Court Act, 
1861, the High Court could have jurisdiction to entertain claims arising 
out ofa bill of lading for breach of contract of carriage or breach of 
duty in relation to'the carriage. It was held in that case that section 6 
of the'Admiralty Court Act, 1861, was attracted not only where: the 
claim arose on ‘account of the breach of contract of carriage-but also whe- 
re the claim arose on account of negligence, misconduct or breach of duty 
independently of the contract, but . whether the claim arose by reason of 
breach of contract or breach of duty or negligence or misconduct, the 
cause of action must relate to the goods carried or goods to be carried by 
the ship. On behalf of the respondents it was contended that this Court 
in the case of (6) Commissioners for the Port of Calcutta y. Alliance Jute 
Mills, 79 CWN 188 was concerned with the question of damages arising 
out of collision with regard to the other observations of this Court about 
the jurisdiction under Clause 12. of the Letters Patent, it was urged on 
behalf of the respondents that in the instant case no suit could be 
instituted in the admiralty jurisdiction in the facts and circumstances of 
the case because either ıt would have been a cause of action 1n rem agai- 
nst the ship which was not available or it would have been one in personal 
against the shipowner who could not have been sued because of section 
86 of the Code of Civil Procedure, In any event, in the view I have 
taken on the first aspect of the matter, itis not necessary for me to 
decide this question. It was lastly contended by the applicant that the 
suit should be stayed because the choice of forum as indicated in the 
bill of lading was tbe USSR ; the proper law of contract as suggested by 
the bill of lading was also the law of the Soviet Union. On this aspect of 
the matter relevant clauses were 25, 26 and 27 of the bill of- lading which 
are to the following effect : 
“25, General average shall be adjusted according to York- 
Antwerp Rules 1956_ and the average adjustment,shall be prepared 
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26. All claims and disputes arising „under. and in connection 
with this bill of lading shall be judged in the USSR. 

27, All questions and disputes not mentioned in this bill of, 
lading shall be determined according to the Merchant Shipping Code 
of the USSR.” k sof = 

7. The principles upon which this question should be decided are 
now well settled. The choice of forum in such cases is not decisive. It is 
necessary to find out which country is more closely concerned with the 
cause of action. This is a principle enunciated by Lord Denning in the 
case of (8) The Fehmarn, 1958 (1) All ER 333. Some of these principles 
were reviewed by me in the case of (9) Union of India and another v. N.M. 
Bulgare, AIR 1973 Calcutta 526. However. in view of the facts and 
circumstances averred in the instant case, it would be premature, in my 
opinion, to decide this question at this stage. In the view I have taken, 
however, on the first aspect of the matter as indicated above, this appli- 
cation must succeed and, therefore, there will be an order in terms of 
prayer (a), This decision will not in any way prejudice the rights of the 
plaintiffs to take any proper course of action against appropriate parties 
including the defendant. | 

8. In the facts and circumstances of the case each party will pay 
and bear its own costs, ` 7 

S.P.M. 
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West Bengal Premises Tenancy Act (12 of 1956) Secs. 4, 13, 17 & 21— 
Ejectment Suit—Grounds for ejectment—Default in payment of rent and 
sub-letting—Tender of rent and refusal— Validity of deposit of rent with 
Rent Controller—Pre-requisites for valid deposits—Occupation by third 
person over long years—No tangible control over demised permises by 
recorded tenant—Sub-letting, what it inclades—Statutory protection. 


This appéal arises out of an ejectment suit on the gtouds of default in payment 
of rent and of sub-letting the ‘premises without the previous consent of the landlord. 


HELD: The relevant evidence in this case makes out the case that the: tenant 
used to pay rent by cheques and the plaintiff (landlord) ordinarily did accept the 
* Appeal from Original Decree No. 662 of 1964~~. 
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same. The fact that the plaintiff ordinarily accepted payment of rent by cheques 
would not make it obligatory on the part of the plaintiff to accept such cheques every 
(ime, more particularly when it was sent to the plaintiff after a notice to quit had been 
served On the tenant defendant, ` 


Section 21 read with Section 4 makes it quite clear that the payment of rent 
to the landlord means actual payment unless the partics had agreed to some other mode 
or manner of payment for discharging the obiligation. No' such agreement has been 
pleaded or proved in this case. The fact that payment of rent has been previously 
made by cheques and accepted, would not by itself be sufficient. Mere sending of a che- 
que to the landlord would not, therefore, be a valid tender of rent, and consequently even 
if it is followed by a deposit with the Rent Controller within the time specified ıt would 
not afford any protection to the tenant. In the present case, when the cheque 
bearing the rent for Sept. ’62, was returned, the tenant did not make nny attempt 
to tender the amount in cash but immediately proceeded to deposit with the Rent 
Controller. In such circumstances, the initial deposit with the Rent Controller, namely 
the deposit for Sept. ’62, cannot be regarded as having been proceded by a valid tender 
of rent to the landlord within the meaning of Section 21 of the 1956 Act. Conse- 
quently, all subsequent deposits with the Rent Controller upto March ’63 would fbe 
invalid deposits. Hence the tenant 1s a defaulter. 


The evidence further discloses that the allged sub-tenant has been in exclusive 
possession ofthe tenanted premises for the last 15 years but there is nothing to show 
that the tenant had retained any control whatsoever of any portion of the said pre- 
mises. although the tenant claimed that Agarwalla was his care-taker. In the absence of 
any evidence to show that the tenant retained any control over the disputed premises 
and having regard to the fact that Agarwalla was in Jexclusive possession of the 
demised flat for the last 15 years, thére can not be any doubt whatsoever that there 
has been a transfer of tenant’s interest in the said premises, That being the position‘ 
it can be found that the recorded tenant has sub-let and/or transferred his interest 
in the tenancy in favour of third person without the consent of the landlord and as 
such, he is not entitled to protection under the West Bengal Premises Tenancy Act 
-~ 1956. 
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(1) Shree Nursing Timber Works y. Sm. Amala Bala Dassi, AIR 1969 


Cal 12 

(2) Keshav Mills Co Ltd v. Commissioner of Income-tax, AIR 1950 
Bom 166 
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(4) Ganesh Ch Nandy v. J. N. Chatterjee & Bros, (1966) 70 CWN 676 
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(8) Krishnawati y. Hans Raj, AIR 1974 SC 280 
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- The judgment of. thé-"Court was as follows’: 

_ Bhattacharyya J: This appeal by the plaintiff landlord is directed aga- 
inst the judgment and decree passed by the Chief Judge, City Civil Court 
ieee dismissing ithe plaintiff’s suit for eviction of the tenant.defen- 

ant, l l i 

2. Facts of the case may briefly be stated : 

The defendant-respondent was admittedly a tenant under the plain- 
tiff in respect of Flat No.519 of Premises No. 25A, Park Street, Calcutta, 

known as “Karnani Mansions” at a rental of Rs. 250/- per month paya- 
ble according to English Calendar. ,The plaintiff alleged that the defendant 
in violation .of.the:agreement, without the previous consent of the plain- 
tiff sublet or otherwise transferred the said premises to some other pers- 
ons and also defaulted in the matter of payment of rent since July 1962 
and accordingly the plaintiff cause ‘a notice to quit to be served on the 
defendant on September 21,1962 terminating the tenancy of the defendant., 

Inspite of the said notice, the defendant failed or neglected .to comply 
and the plaintiff instituted the suit for eviction on. January 14, 1963. 

The defendant contested , the suit, mter.alia, denying, the default and, 
also the alleged sub-letting and/or transfer :of the tenancy right of the 
defendant in the demised premises to'other persons. The service of notice 
was not disputed by the défendant. 

‘3. The learned Chief Judge who tried the case found that the defe- 
ndant, .was not a defaulter and further,held that the. story of sub- letting 
has not been substantiated. On that finding, thelearned Judge dismissed 
the suit. The notice to quit was, "however, found to be ‘legally valid 
and reasonably’ sufficient to terminate the tenancy of the defendant. Hence 
this appeal by the plaintiff. i 

4, In this appeal, Mr. B. C. Dutt, the learned Advocate appearing 
for the appellant has assailed’ the judgment ‘of the court below on both 
counts. It is contended in the first place that the deposit with the Rent 
Controller, in particular, for the month of Septémber, 1962 was invalid 
inasmuch as it was not preceded by a valid or proper tender to the land- 
lord. Consequently, the subsequent deposits with the Rent Controller 
from October, 1962 to March, 1963 must be regarded-as invalid deposits. 
in the next place, Mr. Dutt contends- that the tenant defendant sublet 
the premises ın favour of one Mr. Agarwalla, who -+ was tin occupation 
of the entire premises, to the exclusion of the tenant and the mere fact 
that there was no evidence as to payment of rent by Mr. Agarwalla to the 
defendant, would not be sufficient to come to a conclusion that the pre- 
mises has not been sub-let and/or transferred. 


5. Mr. Banerjee appearing for the defendant Tespondent in this 
case, on the other hand, contended that the evidence as regards sub letting 
and/or transference of the tenancy at best establishes that another person 
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was in occupation of the_premises and it has neither been shown nor 
established that this Occupation was either as a sub-tenant or on some 
other account and in the circumstances, the test ef exclusive possession 
in the absence of anything else would not. be sufficient to justify, a finding 
of the transference of tenancy or of sub-letting. Asto the ground of de- 
fault, Mr. Banerjee contends that the deposit of rent before the Rent 
Controller was preceded by a valid and proper tender to the landlord as 
will be evidenced by the tenant's letters dated 14th August, 1962 (Ext.A) 
and 27th September, 1962 (Ext. A/3) and the landlord’s reply thereto 
dated 28th August, 1962 (Ext. A/1) and- 12th October, 1962 (Ext. A/2). 


. ' 6. Coming now to the question of default, it is to be, pointed out 
that the tenant admittedly sent the rent for the month of Jily, 1962 
to the landlord under a cheque dated 2-8-62 drawn on the National and 
Grindlays Bank, Chowringhee, Calcutta along with his.letter dated 14th , 
August, 1962 (Ext. A). The said cheque was returned by the landlord on the 
28th August, 1962 on the ground that they could not accept the cheque 
in view of the ejectment notice issued on the defendant on 28th July, 1962 
(vide Ext A/1), . Thereafter ón 27th September, 1962, the tenant sent the 
rent for the months of July to September, 1962 by three cheques drawn 
on the National and Grindlays Bank, Chowringhee, Calcutta (vide Ext 
A/3) and the said cheques~ were again feturnéd by the landlord on Octo- 
ber 12,1962, in view of the latter ejectment notice issued on 15th Septem- 
ber,’ 1962 superseding the earlier notice dated 28th July, 1962. This 
according’to Mr. Banerjee constitutes a valid tender, whilst according to 
Mr. Dutt tender of rent by cheques could not be regarded as a valid tender 
within the meaning of section 2! of the West Bengal Premises Tenancy Act 
(to be hereinafter referred to as ‘the’ Act) 80 as to entitle the tenant to make 
‘the deposit of such rent with the Rent Controller in accordance with sec- 
tions 2] and 22. Mf. Banerjee contendé that the unreasonable refusal by 
‘the landlord to accept payment of rent even if made by cheques, would 
‘amount to valid tender within the meanifig of section 21 of the Act. It 
‘appears that the writ of summons in the suit was served on the defendant 
on 25-4-63 and he'entered appedrance in the suit on May 4,1963. On 
' 13-5-63, he was permitted to deposit thé rent for the months of J uly and 
August, ‘1962 and April. 1963 and pursuant to the above order the tenant 
‘undoubtedly deposited the arrears of rent for these months within time. 
‘Consequently, these deposits would be regarded as valid deposits within the 
meaning of section 17(1) of the Act. It now remains to examine if the 
deposit for the month of September, 1962 made,with the Rent Control- 
' ler on 17-10-62 is a valid deposit within the meaning of section 21. Accord- 
ing to Mr. Dutt, rent for the month of September, 1962 although | stated 


_to have been offered by cheque No. SB 073768 dated October 1,1962 was 


504 Central Calcutta Invest. (P, Ltd. v, Hoshang Sapoorji [1976 (1) CLJ 


sent to the landlord along with the letter dated 27th September1972 (Ext. 

A/3),that is,at a time when the reat had not become due for payment within 
the meaning of section 4. Mr. Banerjee drew our attention to the proviso 
to sub-section (2) of section 4 of the Act, which entitled the teaant to pay 
rent for any month at any time during such month before ıt fell due. This 
proviso, it would appear, was introduced into the Act by section 3 of the 
West Bengal Premises Tenancy (Second Amendment) Act (Act 34 of 1969) 
which came into force on November 14,1969. Section 13 of the Amend- 
ding Act no doubt gave retrospective effect to certain sections introduced 
by the amending Act 10 all panding.sutts aad appeals but section 3 of the 
amending Act was not included therein. Consequently, the proviso did not 
have any retrospective effect in respect of suits or appzals ponding at the 
date when the particular provision of the Amendment Act came into force 
It would thus appear that the rent for the month of September, 1962 was 
not tendered in accordance w.th the provisions of section 4 of the Act, 
as it then stood, and could not, therefore, be regarded as a valid tender 
within the meaning of section 21 read with section 4 of the Act. 


7. Thecontention of Mr. Banerjee is that the payment of rent by 
cheque where the parties agreed to accept such payment would be regar- 
ded as a valid tender within the meaning of section 21 of the Act. He 
drew our attention to the tenant’s evidence wherein he stated that ke 
always paid rent by cheque and it was always accepted. There is no cross- 
examination, Mr. Banerjee contended, of the tenant on this point and 
the landlord also did not choose to assert that the rent used to be paid 
by any other mode or manner. It must therefore be taken that the rent 
had been previously paid by cheques and accepted by the landlord, but 
even in such a case the tenant cannot claim the benefit of section 21 of 
the Act which pre-supposes payment of rent in cash. The only exception 
to the section was introduced by the amending Act 34 of 1969 on Novem- 
ber 14, 1969 by insertion of the proviso to sub-section (1) which by a 
deeming provision laid down that where rent was remitted by the tenant 
to the landlord by postal money order, the date of issue of.the postal 
money order shall, for the purpose of sub-section (1) of section 21, be 
deemed to be the date of tender of such rent by the tenant to the landlord 
even though the money order may have been offered to the landlord at a 
subsequent date. Section 21 of the Act, it is to be pointed out, refers 
‘to actual payment of rent and it is only where the tenant offers 
the rent to the landlord in cash and the landlord does not accept 
the same within the time stipulated in section 4, it wouid be regarded 
as refusal on the part of the landlord so as to entitle the tenant to 
make the deposit with the Rent Controller. In (1) Shree Nursing 
Timber Works and anr. v: Sm, Amala Bala Dassi (AIR 1969 Calcutta 
12), a Division Bench of this court held that . the delivery of-a- cheque 
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in order to constitute a valid tender must be accepted by the payee as 
such and in the absence of any agreement between the parties that rents 
could be paid by cheques, there can be no valid tender of rent when offe- 
‘red by cheques. In that case, the tenant defendant paid rent for a certain 
period by cheques which were neither encashed by the landlord nor 
were the cheques returned to the tenant. The defendant deposited 
the rent subsequent to the period offered by cheques, with the 
Rent Controller. This tender was not regarded as a valid tender by 
the court. It was pointed out by their Lordships in paragraph 7 of 
the judgment that mcre tender of cheques did not tantamount to 
payment unless of course, there was a clear agreement to that effect. 
In the instant case, no such agreement is either pieaded or proved. All 
that the evidence makes out is that the tenunt used to pay rent by cheques 
and the plaintiff used to accept the same, The fact that the plaintiff ord- 
inarily accepted payment of rent by cheques would not make it obligatory 
on the part of the plaintiff to accept such cheques every time, more parti- 
cularly when it was received by them after they had caused a notice 
to quit to be served on the defendant. 


8. Mr Banerjee relying on section 38 of the Indian Contract Act con- 
tended that the tenant having made an offer to pay rent to the landlord 
and the offer not having been accepted by the landlord, he was no lon- 
ger responsible for the non-performance of the contract nor did he there- 
by loose his right under the contract and in support he relied upon a 
decision of the Bombay High Court in (2) Keshay Mills Co. Ltd. v. Com- 
missioner of Income-tax (AIR 1950 Bombay 166). In that case, the pay- 
ment of a debt by cheque or a hundi was held not to result in the discha- 
rge of the debt except where there was an arrangement between a creditor 
and a debtor that the receipt of a cheque or hundi by the creditor may 
result in an unconditional discharge of the debt, and in the event of the 
cheque or the hundi not being honoured, the creditor would have no right 
to sue on the original cause of action but only on the cheque or the hundi. 
A cheque merely represents an order by the drawer of the cheque to his 
banker to pay the amount to the person named in the cheque and till 
that payment was made the debt is not discharged. Therefore, the sending 
of a cheque ordinarily did not amount to an unconditional discharge of 
the liability. A similar argument was also canvassed before the Division 
Bench in Shree Nurshing Timber Works’ case and it was repelled by their 
Lordships. To do so, the Division Bench pointed out, would be put an 
entirely wrong construction on the section. It cannot, therefore be con- 
tended that handing over the cheque is as good as making the payment. 
A creditor is not bound to accept the cheque. 


9. Mr. Banerjee also tried to distinguish the decision in Shree 
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Nursing Timber Works’ case on the ground tbat the actual decision pro- 
ceeded on a different ground. Upon reading the decision, we are unable 
to hold that the question did not arise for decision in the aforesaid case 
and paragraphs 7 and 8 clearly set out the-circumstances under which a 
tender if made by cheque could amount a valid tender We have already 
pointed out that section 21 read with section 4 of the Act makes it clear 
that payment of rent to the landlord means actual payment unless the 
parties had agreed to some other mode or manner of payment for dis- 
charging the obligation. No such agreement, as has already been pointed 
‘out, has been pleaded or proved. The fact that payment of rent had 
previously been made by cheque and accepted,. would not by itself be 
sufficient: Mere sending of a cheque to the landlord would not, therefore 
be a valid tender of the rent, and consequently even if ıt ıs followed by a 
‘deposit with the Rent Controller within the time specified ıt would not 
‘afford any protection to the tenant. [r the instant case when the cheque 
` for the month of September, 1962 was returned, 'the tenant made no 
further attempt to tender the amount in cash and proceeded to ae 
the rent with the Rent Controller on 17-10-62. 
10.. Mr. Banerjee rext contended that refusal on the part of the 
, landlord to receive the cheque on a different ground would not be suffi- 
_ cient to make the tender av mvalid' tender. This contention, in our 
_ view, cannot be accepted. Tbe landlord in refusing to accept payment 
by cheque is not bound to assign any reason tothe tenant. So if any 
_ reason is assigned at all, it cannot ennure to, the benefit to the tenant. 
-On the other hand, the fact that the landlord promptly refused to accept 
_ the cheque would have been sufficient to put the tenant on his guard. In 
the circumstances, the initia] deposit before the Rent Controller, viz. for 
September, 1962 could not be regarded as having been preceded by a 
valid tender of rent to the lardlord within the meaning of section 21 of 
the Act. In (3) Ballabhdas Agarwal Private Ltd v. Dalhousie Properties 
Ltd. (65 CWN 1021) it was pointed out that a valid timely tender of rent 
by the tenant to the landlord and the refusal to accept the same is a 
condition precedent to the validity of the relative or corresponding deposit 
and all subsequent deposits with the Rent Controller. The decision 
was followed by another Division Bench in the case of (4) Ganesh Ch 
Nandy v. J. N. Chatterjee & Bros, (70 CWN 676) wherein it was held 
that a deposit with the Rent Controller without being preceded by the 
requisite tender would make all the subsequent deposits invalid. The 
. same view was also taken by another Division Bench in the case of (5) 
Dinanath Mondal y Fatick Chand Seal (70 CWN 1086) where it was held 
that the tender of rent in order to be effective and legal must be followed 
. by corresponding or relevant deposit with the Rent Controller, It would 
therefore appear on a discussion of the authorities referred to above that 
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the tender of rent for the month of September 1962 could not be regarded 
as valid tender within the meaning of section 21 of the Act and as such 
the deposit with the Rent Controller of rent for the moath of September, 
1962 and all subsequent deposits upto March 1963 would be regarded as 
invalid deposits. l 

11. Coming now to the question of sub-letting and / or transfer of 
tenant’s interest in the premises, Mr. Dutt contends that the plaintiff 
came forward with a specific case that the defendant without the previous 
consent in writing of the plaintiff had sub-let or otherwise transferred 
the said premises to some other person, but the defendant did not crcose 
to give a specific reply to this challenge. The defendant in paragraph 7 
of his written statement merely denied that he had ever sublet or transfe- 
rred his tenancy right in the demised premises to another person. In the 
notice of ejectment (Ext. 1), the plaintiff even alleged that m violation of 
the condition of the agreement, that the premises would not be sublet, 
assigned, underlet or otherwise transferred to any other person, the defe- 
ndant, it transpired had been using the premises fora purpose other 
than residence for about two years and allowed one J.P. Agarwala to use 
and occupy it. The said notice ‘had been made part of the plaint (vide 
paragraph 6). The learned Judge on this question found against the 
plaintiff on the ground that P.W I had no personal knowledge about the 
sub-letting even though the finding was that one Mr. Agarwal was occu- 
pying the disputed premises for some time and the defendant himself 
was puting up in a friend’s house. On the defendant’s own showing he 
was taken ill and was out of Calcutta m October and November, 196! 
and allowed his personal friend Mr. Agarwalla to occupy the flat, but be 
asserted that this was done without payment of any rent and on a care- 
taker basis. At the date of the defendant’s evidence in April, 1964 Mr. 
Agarwalla was still occupying the flat and it has not been contended 
before us that there has been a change of circumstances of occupation 
upto this date. In August, 1962 when the defendant admittedly came 
down to Calcutta, he started staying witha friead of his at No. 138, 
Dharamtalla Street and there is no evidence nor any affidavit on record 
to show where the defendant 1s putting up ever since. Itis true that the 
plaintiff has not been able to lead any evidence to show that this occupa- 
tion by Mr. Agarwalla was for consideration but there can be little doubt 
that Mr. Agarwalla has been in exclusive occupation of the premises 
for nearly 15 years and itis too late in the day for the defendant now 
to contend that he retains control over the flat or that Mr. Agarwalla 
-stayed there on care-taker basis. Mr Dutt relied upon the decision of the 
Bombay High Court in the case of (6) Dattatraya v. Narayan Das (AIR 
1974 SC 189) where the word ‘sub-letting’ occurrmg in section 13 (3) 
(111) of CP and Berar Letting of Houses and Rent Control Order (1949) 
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came to be interpreted. There it was held that the word ‘sub-let’? is of 
wider amplitude and takes in the letting even to licensees or their occu- 
pation at the instance of the tenant either for some consideration like 
rent or premium and if such induction was without the written p:rmission 
of the landlord, the requirements of sub-clause 3(11) will be fully satisfied. 
In the said case the purchaser moved an application seeking permission 
to determine the lease of the tenant Narayandas who had been inducted 
prior to the petitioner’s purchase on the ground that the tenant without 
the written permission of the landlord had inducted some person as a 
sub-tenant. The Nagpur Bench of the Bombay High Court was of the 
Opinion that the word ‘sub-let’ should be interpreted in a wider 
sense. In the case of (7) Associated Hotels of India Ltd. 
v. S. B. Sardar Ranjit Singh (AIR 1968 SC 933), the Supreme Court 
had to interpret whether a particular occupier was a licensee or a tenant 
in the context of section (3(1), Proviso (b) and (c) of the Delhi and Ajmer 
Rent Control Act, 1952. There, ıt was pointed out that although the onus 
of proving the sub-letting was on the respondent landlord, the respondent 
discharged the onus by leading evidence showing that the occupants were 
in exclusive possession of apartments for valuable consideration but the 
appellant did not choose to rebut the prima facie evidence by proving and 
exhibiting the relevant agreement. The test of exclusive possession in the 
context was held by the Supreme Court to be a very Important indication 
in favour of a tenancy though nota conclusive one. The tenancy of the 
appellant was in respect of a hotel premises together with fittings and fur- 
niture for a term of thirty years on the basis of a written lease. The land- 
lord respondent alleged that in contravention of the express condition of the 
lease the appellant sublet the portion of the premises to different persons 
for valuable consideration. This observation of the Supreme Court came 
to be considered in a later case reported in (8) AIR 1974 SC 280, Krishwati 
v. Hans Raj). In that case the landlord alleged that the tenant had sublet the 
premises and was running a business there and the appellant had complely 
parted with possession without the written consent of the respondent, It came 
out in evidence that the alleged sub-tenant was either the husband of the 
tenant or had been living with her and both of them carried on business 
as Chemists. The Supreme Court concurred with the earlier decision in (7) 
Associated Hotel of India Ltd’s case. It would be evident from the two 
cases cited above that on the peculiar facts of this cases the onus would 
be clearly on the landlord to substantiate that there has been a sub-letting. 
In the instant case not only is the alleged sub-tenant in exclusive posses- 
sion of the premises for the last 15 years, there is no indication to show 
that the tenant had retained any control whatsoever of any portion of the 
premises, although the tenant claimed that Mr. Agarwalla was his care- 
taker It is interesting:to note that even when the tenant was staying in 
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somebody else’s house in Calcutta he presumably did not or could not have 
any access or right of residence in the said premises. Undoubtedly, the ten- 
ant who is in possession of all the facts did not choose to lead any evide- 
nce to show on what consideration the alleged sub-tenant was permitted to 
occupy the premises. It is difficult to accept that the possession of Mr. 
Agarwalla was on a care-taker basis, when the tenant himself was putting 
up in somebody else’s house. Mr’ Agarwalla who is in occupation of the flat 
has not been examined for some unexplained reason. In the absence of any 
evidence to show that the tenant retained any control over the premises and 
having regard to the fact that Mr Agarwalla is in exclusive possession of 
the flat in question for the last 15 years, there can be little doubt that there 
has been a transfer of the tenant’s interest in the demised premises Mr. 
Banerjee sought to contened that the tenant retained control in the matter 
of payment of rent either with the Rent Controller or in the Court, a fact 
which would be sufficient to negative the inference of sub-letting or trans- 
ference of tenancy We have carefully considered all the aspects of the 
case and it appears to us that this device to put in the rent through the 
‘tenant, has been used as a cloak so as to protect the interest of the person. 
in occupation and for all the reasons discussed above, we must conclude, 
disagreeing with the finding of the learned trial Judge that there has been 
either a sub-letting or transfer of tenant’s interest in the premises 
to a third person without the consent of the landlord We have already 
pointed out that the legality and the validity of the notice in question has 
not been disputed, the notice was admitted'y served on the defendant. 
The tenant must therefore be found to be a defaulter and he has also 
sub-let and/or transferred his interest in the tenancy in favour of a 
third person without the consent of the landlord and is therefore not 
entitled to any protection under any of the provisions of the West Bengal 
Premises Tenancy Act. It follows therefore that the landlord is entitled 
to a decree and the appeal must succeed. 

12 The appeal in the circumstances is allowed. The judgment and 
decree of the learned trial Judge are hereby set aside and the suit be decreed 
with costs to the appellart. The appellant do get a decree for recovery 
of possession against the respondent but the respondent is granted time 
till 30th June, 1976 to vacate, subject to his depositing in Court an amount 
equivalent to the rate of rent month by month within the 15th of the 
next succeeding month, the rent for the month of June must however be 
deposited within the 30tb June, 1976. On the expiry of the period afore- 
said or on failure to deposit the amounts as directed above the appellant 
will be at liberty to execute the decreed. 


Janah, J.: I agree. 
P. R. 
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[CONSTITUTIONAL WRIT JURISDICTION] 

Before Mr Justice Anil Kumar „Sen 
p ; Decision February -2, 1973 Sa 
Nalini Kànta Roy ee ies: Petitioner 

Versi: 

State of West Bengal & Ors. : sat __.Respondents* 
West Bengal Estates Acquisition Act’ 1953 .(W. B. Act I of 1954), 
_ Sec. 5A— Proceeding under— Jurisdiction of Revenue Officer— Declaration 
’ as to bonafides of transfer in proceeding under—Basis of declaration—Trans- — 

fer has been made within mischief period, has to be found. 
Unless there is a finding by the Revenue Officer that the transfer sought to be 
impugned in a proceeding under section 5A of the West Bengal Estates Acquisition Act 


1953 is a transfer within the prohibited period, the Revenue Officer has ne jurisdiction 
to declare the transfer as not bonafide. 


`J. Islam os ae for the petitioner 


The judgment of the Court was as follows :— 

The petitioners are the subsequent transferees in respect of some 
lands which are the subject matter of several proceedings under section 
5A of the West Bengal Estates Acquisition Act. They are the transferees 
‘frog one Musst:. Kamrun Nahar and Mustt. Samsunnahar. According 
to them, the lands transfered in their favour are covered by the procee- 
dings Nos. 846, 847, 737, 733, 789, 783, 763, 772 and 856 of 1968. All 
these proceedings were started under section 5A by the Revenue Officer 
(Compensation), Camp L, Bongaon not against the petitioners but their 
transferors. These proceedings were disposed of analogously along with 
some others and the order is recorded in case No. 733 of 1968. It appears 
from the order sheet that different proceedings under section SA were 
Initiated against the common transferor, Abdur Raham'o Mondal and 
the different transferees from Rahaman Mondal who are alleged to be 
the neice and the grand daughters of the transferor inc'uding therein the 
two persons who have retransfereed the plots now claimed by the petitio- 
ners in their favour. These proceedings were not contested either by the 
transferor or the transferees and according to the petitioners, it could not 
be so donea they had left for Pakistan and no notice could be served 
on them. But even then the present petitioners appeared and were: allowed 
to file the written statement. . Claim raised in the written statement was 
not disposed of in the final order disposing of these proceedings though 
it has been recorded that these : subsequent transferees from the original 
transferees are in possession on. mutation of their names,: But nonethless 
the transfers effected in favour of the petitioner’s transferors, was dec'ared 
‘not bonafide i in the proceeding under section 5A. The result whereof is that 
the petitionrs would lose these lands Hence, they however challenged 


*Ciyil Rule no. 2447 (w) of 1969: 
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before this Court, the validity of this order and in my opiniow the order 
should be struck down on a simple point, namely, nowhere has the Reve- 
nue Officer found out the date of the alleged transfer by Rahaman Mondal 
in favour of his transferees. All throughout the proceeding this aspect 
is quite silent and in my opinion, unless there is a finding by the Revenue 
Officer that the transfer sought to be impugned in the proceeding under 
section SA is a transfer, within the prohibited period, the Revenue Officer 
has no jurisdiction to declare the transfer as not bonafide. 

2 For this reason, this application succeeds and the impugned order 
80 far as it relates to the above 5A cases are concerned is set aside, 

The Rule is made absolute, __ . z MEEA, 

3. Leta writ of Certiorari issue incorporating the above direction, 
It be further recorded -that the respondents have not contested in’ this 
Rule, | | | 

> 4, For reasons given in this Rule the other Rules, namely CR 

2444-47 (w) of 1969 succeed and the impugned orders are set aside, 


. Let similar Writ of Certiorari issue incorporating the above direc- 


. tion, is 

? 7 S. P. T. | | a 
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[-CIVIL APPELLATE JURISDICTION J]: +: 
Before Mr. Justice Salil Kumar Datta - i 

. "Decision: April 9,1976 > 0 o> 

Sm. Prafalla Bala Devi & Anr.... T ... Appellants 
Versus say ae 

A -o State of west Bengal & Ors...) s% =  .., > ‘i Respondent* 


West Bengal Estates Acquisition Act 1953 (W. B- Act I of 1954) Sec. 
2(k}—Non-agricultural tenant—Settlement of Beel with'sub-soil and bank— 
‘Tank fishery — Position of non-apricultural tenancy so far as Act is ‘concerned 
—Vesting under the Act, whether affects such tenancy— Position of under 
Tenant of non-agricultural tenant under ‘the: Act--Character of possession 
‘taken by State on vesting. E d n ' 
Under a Patni from Burdwan Raj, the Mukherjees beld certain beels in the district 
of Hoogly. These beels were settled with one Abinash on the basis of a registered 
Kabuliyat. Thereafter Abinash settled the jalkar rights therein to one Kali Chandra. 
Subsequently the plaintiff acquired the interests of Abinash. With the enforcement of 
the West Benga] Estates Acquisition Act, the ‘interests superior to that of Abinash 
vested in the State while ‘Abinash became a tenant under the State. But in a proceeding 
{ under Section 44(2a), Revenue Officer came to a finding that: Abinash was an interme- 


diary and his interest had vested in the State. Thereafter a suit was filed for certain 
reliefs. 


= *Second Appeal No. 309 of 1966. 


© `- 
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r t 
HELD : To be a non-agricultural tenant under the West Bengal Estates 


_ Aggnisition Act, the ‘Settlement .must be under an intermediary io respect of land and 
Dot ‘merely the, right of : rearing and catching fish without apy right in the sub-soil and 


the banks of the- tanks concerned, as the definition in Section 2(k) of the Act indicates. 
The Settlement here Waa,’ as its terms provide, in respect of the jaikar with the banks 
of the beels for rearing and catching fish without any time-limit and the only right 
reserved by the Mukherjees (intermediars) wasin respect of minerals if found in the 
settled jalkar or land underneath. No rightof reentry or provision for determina- 
tion of the Settlement was reserved and tke only, condition, to which the Settlement 
was subject was the right of irrigation of other raiyats from the beels for agricultural 
purposes. This Settlement. which was acdepted and acted upon appears, in the 
context of circumstances, to be a Settlement of the lands comprising the beels 
with banks and sub-soi} with the right of rearing and catching fiish. Accordingly 
Abinash’s interest in the beels in question was that of a non-agricultural tenant Thuis 
the interest of Abinash, being that of a non-agricultura} tenant,under the Act, sucb 
interest did not vest in the State, 


The beels or reservoir of water with the sub-soil and banks are tank Öshéty as 


-per Explanation to Section 6(1), clause (e). Unaer the proviso to Sub- GE ERN of 


Section 6, ıf the tank- fishery, an intermediary was entitled to retain, was held immedi- 
ately before the date of vesting, under a lease, such lease shall be deemed to huve been 
given by the State Government As a result, the interest of the intermediary in the 
tank fishery is wiped out and the lessee of the intermediar: becomes a lessee of the State 
from the date of vesting. This provision appites to an intermediary, as its terms 
indicate, and has no application to non-agricultural tenant of such tank, as his interest 
does- not vest in the State The interest of the under-tenant under the said non-agri- 
Cultural tenant would continue in the circumstances subject to the terms of the lease. 

Hence the lower appellate court went wrong i0 tninking that the Status of an Under- 
tenant under a non-agricultural tenant is unknown in the West Bengal Estates Acqui- 
sition Act 1953, as the Act is not concerned with the non-agricultural land unless the 
tenant thereof is also an intermediary which is not the case here. ` 


Cases referred to: 


(1) State of West Bengal y. Shebaits of Iswar Shri Saradiya: Thakurani, 
| AIR 1971 SC 2097. 
(2) Shib Sankar Nandy y. Prabartak Saneha: AIR 1967 sc 940 
(3) Fakir Chandra Chakravarty y. Pandit Shri: Laksmi Kant Jan, (1970) 
75 CWN 952 
(4) Ahindra Nath y Manmotha Nath, AIR 1973 Cal 168 (SB) 
Sakti Nath Mukherjee and Probodh Ranjan Das .. .. for the Appellants 
Provat Kumar Sen Gupta and Mrs Prativa Banerjee ....for the Respondents 
Dilip Kumar Bose ae .. ° «for Proforma defendents 
l respondents 2(a)(b) &(c) 

The judgment of the Court was as follows :— 

The plaintiffs’ case is that beels containing an area of 15.92 acres 
situated tn Mouja Palashi, PS Dhanikhali, District Hooghly, comprised 
in CS Dags 398 and 1800-Nuruda Bee! and 537 and 1967 Bamandaha 
Beel Khatian 253 were held under Patni from Burdwan Raj by Peary 
Mohan Mukherjee. Those beels were settled by Chandra Nath Mukherjee, 
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only heir:of Peary Mohan, to Abinash Chandra Sarkar with banks and 
subsoil rights on basis of a registered kabuliyat dated January 8, 1946 at 
an annual rental of Rs. 96.50 Abinash in his turn settled jalkar right 
therein to Kali Chandra Saba on Agrahayan 13, 1353 BS (November 29, 
1946) for a period of ten years at an annual rental of Rs. 200/-. Abinash 
sold his 2/3rd interest in the said property -to the plaintiff by registered 
deed on September 25, 1956 Remaining 1/3rd interest therein was sold 
by Abinash to Sankar Bose who by Kobala dated December 8, 1958 sold 
the same to the plaintiffs. They thereby became the full owner of the 
said property and had .been in possession. thereof on making various 
improvements thereto. 

2.. With the enforcement of the West Bengal Estates Acquisition 
Act, 1953 the interests superior to that of Abinash vested in the State 
while Abinash- became a tenant under the State. Notices under Section 
10 (2) of the said Act was issued and it was‘held' by the Additional Colle- 
ctor of Hooghly: by’ order dated June 1, 1957 in Case No. XIII/42/56 
that the interest of the Mukherjees had vested in the State and’ Abinash 
was to be recognised:as a tenant under the State and rents were in fact 
realised ‘from the plaintiffs. The plaintiffs filed Case No. 19 under 
Section 44 (2a) of the Act but the SEO-by his order dated February 4, 1960 
erroneously came to the finding. that Abinash was an intermediary under 
the Act. and his interest vested in the State. The plaintiffs contended 
that Abinash became a tenant’ under the State in occupation of the pro- 
perty and as ‘the, order referred to above cast a cloud on their title to 
the property, they instituted a suit against the State on notice under 
Section 80 on November 30, 1960 on the above allegations and conten- 
tions praying for a declaration ‘of their ‘title to the said property on the 
finding that:the entries of the name of Kali: Charan as tenant under 
Mukherjees in the revisional settlement in respect thereof were erroneous 
and without basis and also for injunction restraining the State from 
layiog any,claim to khas possession .of- the property or from settling the 
property to others. 

3. State of West Bengal contested the suit by’ filing a written 
statement contending that the suit property had'vested in the State and 
the alleged purchases being after ‘vesting, conferred no interest in the ` 
plaintiffs. Further'none of. the interested parties like Abinash, Mukher- 
jees-or Kalicharan filed any return under Section 6. The State was 
recorded to, be in possession in Case No. 19 of Mouza Palashi under 
Section 44, (2a) as it had taken possession of the properties under 
Section 10 (2). It was stated that the revisional record of rights was not 
erroneous and plaintiffs’ possession of. the property was disputed. It 
was accordingly submitted that the suit should be dismissed. 

4. Abinash filed a written statement asserting ‘his title to the 
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property and: contending that the kobalas relied on by the plaintiffs 
were bogus and malafide transactions. It appears that Abinash did 
not appear to contest the suit. 


5. Ona trial on evidence, the learned Munsif held that Abinash’s 
interest was not-that of an intermediary but of non-agricultural tenant 
and such interest was not liable to be vested. Accodingly his interest in 
the beels did not vest in the State but subsisted after coming into opera- ` 
tion of the West Bengal Estates Acquisition Act. 1953. It was farther 
found that the beels were made khas on the expiry of the lease to Kalı- 
charan. The plaintiffs in the circumstances acquired title to the disputed 
beels by their purchase and got khas possession thereof. It was further 
held that the case of the State taking possession of the beels was not 
correct. The suit was accardingly. decreed. 

_6. On appeal, it was held that the principal purpose of the lease 
to Abinash was for rearing fish and accordingly Abinash was nota non- 
agricultural tenant without any settlement of land. It was further held 
that as Kalicharan was admittedly in possession of the beels that is the 
tank fishery-in Jalkar right on the date of vesting, under proviso to 
Section 6 (2) of the said Act, Kalicharan was to be deemed to be holding 
the tank fishery under the: State: on the same terms and conditions as 
immediately before such vesting. Accordingly Abinash’s ioterest was 
wiped out and Kalicharan became a direct tenant under the State. Further 
if-Abinash was a non-agricultural tenant, Kalicharan would be an non- 
agricultural under-tenant, a status unknown in the West-Bengal Estates 
Acquisition Act, 1953. For these reasons the appeal was allowed and the 
suit was dismissed. This appeal is against this decision. : 

7. The real point in controversy is the determination of the 
nature of the grant to Abinash by the Mukherjees. There is no dispute 
that settlement was made on the basis of the Kabuliyat, Ext, 13. To be a 
non-agricultural tenant under the said Act, the settlement must be under 
an intermediary in respect of the Jand and not merely the right of rearing l 
and catching fish without any right in the sub-soil and the banks of the 
tanks .concerned, a8 definition in section 2(k) of the Act indicates, as 
also held in the (1) State of West Bengal v. Shebaits of Iswar Shri Saradiya 
Thakurani and others, AUR 1971 S.C. 2097. The settlement here was as its 
terms provide, in respect of the jalkar with the banks of the beels for 
rearing and catching fish without any limit of time and the only right 
reserved by the Mukherjee intermediary was in respect of minerals if found 
in the settled jalkar or lands underneath. No right of re-entry or provi- 
sion for determination of the settlement was reserved and the only condi- 
tion, to which the settlement was subject was the right of irrigation of 
other raiyats from the beels for agricultural purposes. This settlement, 
which was indisputedly accepted and acted upon, appears in the context 


s} 
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of the circumstances to be a settlement of the laod comprising the 
beels with banks and subsoils with the right of rearing and catching fish. 
Accordtngly Abinash’s interest in the disputed beel was that of a non-agric- 
ultural tenant, as was held in (2) Shibsankar Nandy v. Prabartak Sangha 
and others, AIR 1967 SC 940 non-agricultural tenant of whatever degree 
is excepted from the definition of ‘‘intermediay’’ under the said Act. On 
the above authority which was again followed in successive decisions of 
this Court in (3) Fakir Chandra v. Pandit Shri Lakshmi Kant,75 CWN 
952 (DB) and (4) Ahindra Nath v. Manmotha Nath, AIR 1973 Cal 168 
(SB) it must be held that Abinash’s interest being that of ® non-agricul- 
tural tenant under the Act, such interest did not vest in the State as con- 
tended by the appellant. 


2 


8. The contention of the respondent State that the underten- - 
ant Kalicharan on the date of vesting was to be deemed to be 
tenant under the State in respect of the tank fishery, in view of the above 
finding, is also misconceived. Undoubtedly the beels of reservoir of water 
with the subsoil and banks are tank fishery as contemplated under expla- 
nation to section 6(1) clause (e). Under the proviso to sub-section (2) 
of section 6, if the tank fishery an intermediary was entitled to retain 
was held immediately before the date of vesting under a lease such lease 


_ghall be deemed to have been given by the State Government. As a resu- 


It, the interest of the intermediary in the tank fishery is wiped out and 
the lessee of the intermediary becomes a lessee of the State from the date 
of vesting. This provision applies to an intermediary, as its terms indicate, 
and has no application to non-agricultural tenant of such tank, as bis in- 
terest does not vest in the State. The interest of the under-tenant under 
the said non-agricultural tenant would continue in the circumstances sub- 
ject to the terms of his lease. The appellate court was thus in error in 
thinking that the status of under-tenaat under the non-agricultural tenant 
ig unknown io the West Bengal Estates Acquisition Act, 1953, as the Act 
is not concerned with the non-agrieultural land unless the tenant thereof 
ig also an intermediary which is not the case before us. 

9. -As to possession, it is obvious that such possession was symbo- 
lic and could not deprive the non-agricultural tenant of his settled ‘tank 
fishery’ which did not vest in the State. 

“10. For all these reasons the appeal succeeds and is allowed. The 
judgment and decree under appeal are set aside and those of the trial 
court, for reasons indicated above, are restored. There will be no order 
for costs in the appeal in the circumstances, 


P. R. 
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= [ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice Manash Nath Roy 
i <. Decision: ‘April 22, 1976 ee er 
Corporation of Calcutta... : ie we y Appellant 


PEF i Versus ae ee, Be 
Jugal Kishore Dhandhania... | _ ,..Respondent* 


-Calcatta Municipal Act (W.B. Act 33 of 1951) Sec. 168(1) & Proviso— 
- Assessment of annual’ value of premises for imposition of consolidated 
rate—Basis- for 'such assessment —Standard rent. fixed under Rent Control 
Act 1950 ` available—Monthly” compensation, for, use and occupation of 
premises requisitioned under Requisition Act 1947, also available— Proviso 


oversides main Sec. 168(1)—Principles of resjudicata, whether applicable. 
This appeal arises out of a proceeding under the Calcutta Municipal Act 1951, 
inter alia, for assessment of annual Value of a prémises situate at Calcutta and for 
imposition of consolidated rate’ for -a certain period 1n respect of that premises. Previ- 
ously, Iwa proceeding under the Rent Contro) Act of 1950 bet ween 'tbe'landlord'and his 
tenant, a Standard rent in reapect of the disputed. premises was fixed.. At- one stage 
the said premises wasr equisitioned by the State Government under: the West Bengal 
Premises Requisition and ‘Control (Temporary Provisions) Act 1947 and a monthly 
compensation: was, also fixed on such requisition of the property. Ina previous proces- 
ding in connection with the sexennta) assessment, the Court ‘of Small Causes in appeal 
held that the standard rent should be the basia of assessment and not monthly compensa- 
tion realised by assessee on the repuisition of the promises. For the next. sexennia) 
period the Corporation assessed the agnual value on the basis; of . monthly 
compensation as fixed under the Requisition Act of 1947. On appeal, the Court of 
Small Causes held that the aonùal value should be based on standard Tent 
as fixed and not on -the. basia. of ‘monthly compensation. The” Corporation being 
aggrieved, preferred this appeal to High Court. oe a 
HELD: The assessment should be made on the basis of the standard rent 
fixed under the Rent Control,Act of 1950 and not on the basis of the monthly com- 
pensation fixed under the provisions of the West Bengal Premises Requisition aud 
Control (Temporary Provisions} Act 1947. - : 7. 
The proviso to Section 168(1) of the Calcutta Municipal Act 1951 makes its 
clear that once there is a ‘fixation of the Standard rent under the Rent Control Act 
1950, rent so fixed will be the,only basis of assessment of the annual value for impo- 
sition of consolidated rept under the provisions of.the Calcutta Municipal Act. To that 
extent the mandatory provision of the proviso expressly oversides the main, Sub- 
Section. On‘the provisions of Section 168(1) read with the proviso, it must be held 
that once the standard rent of a premises is fixed under the Rent’ Control Act 1950 
the rent so fixed alone can' be considered to be the rent for which the premises might 
be reasonably expected.to let for the assessment: of the annual value irrespective of 
any. other assessment under any other Statute of any, amount representing any reasona-, 
able rent or aby assessment made on such footing Standard rent being the.only rent 
which the lundlord can in law realise in the event of letting out the premises and not 
any other amount, such rent really represents the amount contemplated by section 
168(1) of the Municipal Act. a 
The monthly compensation assessed under the Requisition Act of 1947 may 


+F. M. A. No. 11) of 1965. 
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not necessarily represent the rent lawfully payable by a tenant to the landlord under 
the ‘provisions of the Rent Control Act of 1950, on the premises being letout by a 
voluntary act between’ the parties. ' Hence-tt is not reasonable rent contemplated by - 
Section 168(1) of the Calcutta Municipal Act read with the proviso. 
Ajay Kumar Basu... - F aE a . «for the Appellant 
Respodent appeared in person 


1 


` The judgment of the Court was as: follows : 

_ Sen, J, : This appeal under section 183 (3) of ‘the Calcutta Municipal 
Act, 1951 (hereinafter referred to as the said Act) arises out of a proc- 
eeding under the said Act for assessment of ‘the ‘annual’value in respect 
of premises No. 138. Ram Dulal Sarkar St., ‘Calcutta (hereinafter referr- 
ed to as the disputed premises) for imposition of consolidated rate for 
the period commencing from the second quarter of 1961-62 and is directed 
against the judgment and. order. dated the 24th of January, 1964 passed. 
by the learned Judge, Court’ of Small Causes, Calcutta in Municipal 
Appeal No. ‘105 of ` 1963.:.By the- aforesaid judgment and order the 
learned Judge set aside ‘the annual value as assessed on revision by the 
appellant, Corporation of Calcutta and restored the ‘existing annual value 
in respect of the disputed premises, - © -) 7 7” ` n ; 
2, Certain facts are not in dispute. In a proceeding under Section 

9 of the West Bengal Premises Rent*Control (Temporary Provisions) Act, 
1950 (hereinafter referred‘to as ‘the Rent Control Act of 1950) between 
the landlord respondent and his. tenant, tae standard ‘reat in respect of the 
disputed premises was fixed at Rs..247.50 ‘per month with effect from 
November,. 1955 . by the -Rent Controller, “Calcutta. The disputed 
premises,- however, being requisitioned by the State of West Bengal 
under the proyisions of Séction ‘3 (1) of the West Bengal Premises Req- 
uisition and Control (Temporary Provisions) “Act, 1947 (hereinafter refe- 
rred to as Requisition Act of 1947), compensation payable under the said 

Act to the respondent was fixed at Rs 514.00 per month. In the proc- 
eeding for assessment of the “annual value for imposition of the consoli- 
dated rate. for the period commencing from the’ second quarter of 1955-56 
the appellant assessed the annual value fot’ on the basis of the standard 

rent fixed by the Rent Controller, Calcutta, but on the basis of the mont- — 
hly compensation of Rs.:514.00: fixed under the provisions of the Requi- 
sition Act of 1947 and made payable to the ‘respondent. The respondent 
objected to such an ‘assessment ‘snd in’ an appeal under Section 183 (1) 
of the'said Act,'the respondent disputed the right ‘of the appellant to 
assess the annual value on the basis of the monthly~ compensation so fixed 
when the standard rent ‘in “respect of the disputed premises had already 
been fixed at Rs. 247 50-under -the provisions of *the Rent Control Act 


m 


of 1950. Lesrned Judge, ~ Court óf Small ‘Causes; Calcutta allowed the 
said appeal by the ‘respondent’ and fixed the “annual value for the said 
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period on the basis of the standard rent of Rs. 247.50 by an order dated 
March 1, 1957 and overruled the appellant’s claim then put forward to’ 
the effect that it could assess the annual value on the basia of the monthly 
compensation notwithstanding the standard rent fixed by the Reat Cont- 
roller. In the background of the aforesaid admitted facts in the next sex- 
ennial assessment for the period commencing from the second quarter of 
1961-62 the appellant, again assessed the annual value of the disputed 
premises on the basis of the monthly compensation of Rs. 514.00 fixed 
under the provisions of the Requisition Act of 1947 and payable to the 
respondent by,the State of West Bengal. The respondent agaia disputed’ 
the validity of such assessment and raised an objection that the standard 
rent in respect of the said premises having been fixed under the Rent 
Control Act of 1950, the annual value must be assessed on the basis of 
the standard rent so fixed and not oa the basis of the monthly compens- 
ation as aforesaid. This objection having been overruled by the Specia} 
Officer, the respondent preferred an appeal under section 183 (1) of the 
said Act. The appeal was allowed by ‘the learned Judge, Court of Small 
Causes. Calcutta who held that in view of the judgment and order dated. 
March 1, 1957 in the previous municipal appeal, it-is no longer open to 
the appellant to claim that it could still assess the annual value on the basis. 
of monthly compensation and not on the basis of the standard rent fixed ` 
under the provisions of the Rent Control Act of 1950, inasmuch as such an 
issue must be deemed to be concluded as against the appellant oa prin- 
ciples of res` judicata. Learned Judge accordingly revised the annual’ 
value as assessed by the appellant and refixed the same on the basis of - 
the standard rent with the result that the old annual value was restored, 
This decision of the learned Judge, Court of Small Causes, Calcutta is 
- the subject matter of challenge in this appeal now before us. i 
3. In support of this appeal, Mr. Ajay Kumar Basu, learned 
Advocate has first contended that the learned Judge, Court of Small - 
Causes, Calcutta is in error in holding that the issue as to whether . the ’ 
appellant can assess the annual value on the basis of the monthly com- ° 
pensation as aforesaid is concluded by principles of res judicata when the 
period under assessment.is wholly different from that in dispute in the © 
earlier municipal appeal. On the merits Mr. Basu, learned - Advocate 
has next contended that though the standard rent in ‘respect of the 
disputed premises had been fixed under the Rent Control Act: of 1950, 
yet when the respondent is receiving a monthly compensation of Rs. 514.00. 
and when the said amount represents the reasonable rent payable. in 
respect of the disputed premises, the appellant 13 justified in ignoring the 
standard rent fixed by the Rent Controller and in makiog the assessment 
on the basis of the monthly compensation. Mr. Basu relics on the provi- 
sions of Section Ll of the Requisition Act of 1947 and further contends » 


Vi 
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that proviso to Section 168 (1) of the said Act cannot override the appe- 
‘Want’s right to make the assessment on the basis of reasonable rent as 
represented by the monthly compensation fixed under the provisions of 
the Requisition Act of 1947. | 
4. The appeal is being contested by the respondent appearing“ in 
person. = 
S. In our view, though the learned Judge, Court of Smal! Causes, 
Calcutta may not be entirely right in his conclusion that the mater- 
ial issue is concluded against the appellant on principles of res judicata 
as held by him, yet, his ultimate conclusion that the assessment could only: 
be made on the basis of the standard rent fixed under the Rent Control 
Act-of 1950 and not on the basis of the monthly compsnsation fixed 
under the provisions of the Requisition Act of 1947 must be upheld. 
“6. It is not disputed by the parties now before us that the assessment 
is to be made under section 168(1) of the said Act. Section 168(1) 
of the Act provides that for the purposé ‘of assessment to the consoli- 
dated rate the annual value of the land or the ` building shall be deemed 


to be the gross annual rent at which the land‘or the- building might 


atthe time of assessment be reasonably expected to let subject to sta- 


tutory allowance provided under the Act. But the proviso to that’ 


) 


sub-section is of importance to us and it provides as follows :— 


“provided that in respect of any land or building the standard ` 


rent of which has been fixed under section 9 of the West Bengal 

- Premises Rent Control (Trmporary Provisions) Act 1950, the annual 

value thereof shall not exceed the annual amount of standard rent 

so fixed.” F i 
According to Mr. Basu, when the monthly compensation realised by the 
assessee respondent from the State Government represents substantially 
the reasonable rent which the disputed premises is likely to fetch such 
amount can legitimately form the basis of assessment on the provisions of 
section I68(1) of the said Act. Mr. Basu contends if the reasonable rent 
is assessed under a different statute like the Requisition Act of 1947 and 
if the assessee goes on realising the amount so fixed, the proviso cannot 
‘ override the provisions under section 168(1) of the Act. This isa con- 
tention which is difficult for us to accept. In our considered opinion. the 
Legislature intended just the contrary in incorporating the prov.so re- 
ferred to hereinbefore under section 168(1) of the said Act. The prov.so 
makes it clear that once. there is a fixation of the standard rent under 
thé Rent Control” Act of 1950 rent so fixed will be the only basis of 
assessment of the annual value for imposition of consolidated rate under 
the provisions of the said Act, To that extent the mandatory provision 
ofthe proviso expressly overrides the main sub-section. The reason, in 
our opinion, is obvious. Once the standard rent is fixed under the 
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Rent Control Act of 1950 $ such fixation dtacten to the premises itself 
and the order of fixation, acquires the status. ofa judgment in rem; no 
landlord can.in law. realise anything morethan the amount so fixed by 
letting out the premises in view of the statutory bar imposed’ by. the Act 
itself. On the provisions of section 168(1) read:with the proviso, it must 
be held that once the standard rent, of a premises is fixed under the . Rent 
Control Act of 1950, ‘rent so fixed alone can be considered to be the, rent, 
for which the premises might be reasonably. expected to let for the assess- 
ment of the annual value irrespective.of any other.assessment under. any- 
other statute of any amount representing any reasonable rent or any asses%- 
ment made on such a footing. Standard rent being the only rent which. 
the landlord can in law realise in the, event of letting „out -the premises 
and not any other amount, such rent really represents the amount. eontem- 
plated by section 168(1) of the said Act. a 


7. There ; is, another: difficulty: in accepting the “eontenlion of 
Mr. Basu. to the -ofect that the ‘appellant is- entitled to assess the 
annual value on the.- basis of the :monthly compensation fixed : under ` 
the provisions of the Requisition Act of . 1947 .which was’ being paid 
at the relevant time to , the assessee' respondent, such compensation ' 
does not represent rent „payable: in respect: of the disputed premises ° 
on a voluntary. act-of letting. Amount so paid by way of compsznsation ~ 
only compensates the-owner for the enforced loss of possession and user 
of the property and other prejudices ‘suffered as a consequence ‘of such 
requisition and also prescribed by the Act itself. In-Section 12 the- Statu- 
te prescribes the different considerations which enter into determination 
of the compensations and alliof them are not considerations relevant to the 
assessment of rent. It isno doubt true that the relevant part of the 
proviso to Section, :11 provides as follows.:— ' - 

“Provided that notwithstanding anything contained in section 12— 

: (1) in, the case of an entire. premises.which was consiructed after © 
the, commencement of.the:West Bengal Premises Requisition and Co- 
ntrol (Temporary,’ Provisions) (second Amendment) Act, 1963, the — 
amount payable. annually shall not exceed 6-3/4 per cent. of thé- sum 
total of.the cost of construction of such premises snd,the ‘market price ` ' 
of.the land on thèdate -of comniencement of construction, together | 
with one-half -of the total amount òf municipal rates and taxes 
payable annually in respect of sich premises ; i 

.(2). in other cases, the amount payable- shall not exceed— 3 


(i) where the“ premises were let out on, Teit, fór a continuous peri- . 
od of not less than “six months’ immediately. before being requisitio. ` 


ned, such rent by more than ten per cent., or oe. we he 


(ii) where the premises were not so let out, such Tent, as, woud : 
be ' reasonable having regard to the situation; locality and condition 
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of the premises. and the amenities provided. therein and where 

there are similar premises in the locality, having regard, .also to the 

rent payable in respect of such premises.” 
Bat, though the admitted position is that the assessee is realising Rs. 514. 
00 by way of monthly compensation for the disputed premises so requis- 
itioned, yet there is no evidence before us to show the basis or the man- 
ner of deterniination of the compensation so being paid to the assessee 
réspondent.” The order fixing the compensation had not been disclosed 
by either of the patties now before us. Rent referred to in clause (i) 
of proviso’ (2) referred to hereinbefore, need not necessarıly be the 
standard:rer t Within ` the meaning of the Rent Control Act of 1950. 
Though ‘there is “no ‘legal bar to the respondent assessee realising such 
rent by way of compensation for the requisition, he could not have law- 
fully realised the same by way of rent if it exceeds the amount of standard 
rent as specified in the Rent Control Act of 1950 in view of the statutory 
bar imposed by Section 3 of the Rent Control) Act of 1950. So 
far as clause (11) of thesaid proviso is concerned though it speaks of 
reasonable rent, the basis of determination of such rent is not the 
same as inthe casè of fixation of Standard rent under section 9 of the 
Rent Control Act of 1950 where the basic norm of fiixation is 
related, to the rent paid on Ist December, 1941 or probable rent 
so payable .as-on that date. Hence, the monthly compensation asses- 
sed under the Requisition Act: of 1947 may not ‘necessarily represent 
the ` rent lawfully payable ‘by a tenant to. the landlord under the pro- 
visions of Rent Control Act-of 1950 on the premises being let- out by a 
-voluntary. -act between the parties., Hence, itis not the reasonable rent 
contemplated by section 168(1) ofthe said ‘Act: read with the proviso. 


#8. ‘For reasons aforesaid we overrule the only contention put for- 
„ward by- Mr. Basu, learned Advocate for the appellant in support of this 
‘appeal. In our view, the learned Judge, Court of Small Causes, Calcutta, 
was right in assessing the-annual value of the disputed premises on the 
basis of the standard rent fixed by the Rent Controller ignoring the mon- 
t thly compensation realised by the assessee on the requisition of the said 
premises when the appellant had not disputed the bona fides of the fixas 
mon, of. the standard rent -by the Rent Controller. - 

ro The appeal therefore fails and is ‘dismissed. There will be eno 
“order: as to costs, : 
"Roy, J. :—I agree. ` 
S. P. M. 
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“Before Mr. Justice Anil Kuinar ISen and Mr! Justice ‘Maniash Nath Roy 
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i  Chitetalal Hariram & Anr... N N „Appellants 
=a, Cie a 5 ac. os - pane, Se z“ oraa 
: i i Versiis ` -_ a . i 
Dilip Kumar Chatterjee & Ors.: a T Au Respondents* 


“Xbatenient of buit— Suit ‘for specific performance - of contract for 
sale of immovable \property— Veiidor impleaded ‘as principal defendarit— 
Vendor died during’ pendency of suit—Heirs and Jegal representatives of 
deceased defendaiit (vendor) not substitated—Transferees from ‘vendor 
added as “defèndants— Abatement of suit in entirety recorded—Order record- 
ing abatement’ set aside on review—Validit} of order made on’ review— 


Under what circimstances suit may proceed—Two Contingencies, in alter 
l nitive to be fulfilled. as 


l Civil Procedaré Code (Act 5 of 1908), ‘Or 22, To 2. Abatement of 


šuit—Spècific performance of contract— Whether ‘right to’ sue services: as 
agaist transferee from vendor since deceased. 


biu 


,. This appeal arises out of a suit “for specific performance of a contract for sale 

ofa Howrah property. One Kali Kinkar instituted the said suit impleading F. N, 
Gazdar, the’ Vendor ‘as the principal’ defendant. During the pendency of the suit, 
Gazdar: sold the suit property to Patels.'  Patels -thereafter ‘were- added as‘ defendants. 
In:the mean time: Gazdar died, One S. N. Gazdar’ was substituted -ın place .of F. N, 
Gazdar as,his heir. Certain other, persons were also subsequently substituted, as other 
heirs, The trial court | ‘found that $ N. Gazdar who alone was _ substituted within the 
period of limitation was not the real heir and’ as such | there: was no substitution at all 
in tirhe én’ the’ death of- the přiricipal ‘défendant. Oa such a finding: the trial court 
recorded ‘abatement : of the suit ‘as al whole, ~ Thereafter. the plaintiff made‘ un appli- 
cation for reyiew-of,the order_recording abatement. Inthe. meantime Patels sold the 
suit property to the appellants herein and they were also added as parties for allowing 
them tó'čontést the réview application.’ The review application ‘was’ allowed. Hence 
the appeal. .The-question ‘that was’ urged.in the appeal was whether. ‘such a suit would 
abate on the. death of the Vendor: defendant when his heirs and legal representatives 
had not been brought on record even though. subsequent transferees from the Vendor 
were already on’record as parties - defendants. l i 

Tho learned Judge iù allowing the review application rely held that the suit 
as against the ' transferees (Patels) bad not -abated. - The Judge ‘(the predecessor-in- 
office) Técording abatement of the suit as a whole did notireally mean that-it abated 
as against the transferees. What in substance hé meant is that the suit having abated 
å against the principal defendant, is not. longer: maintainable aod as, such the suit asa whole 
must be deemed to have abated. The learned Judge who allowed tho review applica- 
tion had not considered as to whether the suit had abated aghinst the vendor (the 
principal defendant) and if so, whether inspite of such abatement the suit can’ proceed 
as against the transferee defendants. 4 

HELD: The suit can proceed on two contingencies after the death of the 
principal defendant when his heir and legal representatives had not been substituted, 
It can so proceed if the right to sue survives as against the transferee defendants alone. 


*F, M. A. no. 659 of 1969. 


a 
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This is whit Order 22, ‘rule 2 of the Code of Civil Procedure onide. Alternatively 
the suit, can proceed „against the remaining defendants if the claim against them 18 
distinct and; sevorable and the relief prayed for in the suit can be granted even in the 
absence of the deceased defendant. But, so ‘far as the instant case is- concerned, 
neither of the two contingencies can be said to Have been fulfilled. ! 

-7 Hence, the appeal ‘ was allowed. The order setting aside- abatement on review 
was set aside and the previous order recording -abatement of the suit was restored. 


- Cases referréd to ; p 2. oe 


GT) Durga Prosad y. Deepchand, -AIR 1954 SC 75 
(S Sonilalji Jetha v: Soni Kalidas Devehand, AIR 1967 SC 978 
(3) Kafiladdin y. Samiruddin, (1930) 34 CWN 698 ' 
S. K. e Mrs. Karg Pal and Partha Dutta .. + forthe Appellants 
None ay `a > for the Respondents 
The’ jndgment of the Court v = as follows :— 7 i 


Sen, J, :_ This, appeal arises out of a suit fòr specific performance of 
a contract ‘of sale and raises a ‘short but án important question for deci- 
sion. The question, sO raised i iS as to whether sucha suit abates on the 
death of the, vendor defendant ` when his legal representatives are not 
brought on record even though’ subsequent ‘transferees from the vendor 
are, already on, record ; as parties « defendants. ‘The question: so -raised arises 
on the following facts, 

2. One Kali Kińkar Chatterji (predècessor-in- interest of the present 
respondents ) instituted the aforesaid suit “for specific performance of-a 
contract dated. ‘August’ 16, "1961: of sale against: ‘the vendor, F. N. ‘Gazdar 
in respect of premises, ‘No. 31, Benaras Road, ‘Howrah ‘(hereinafter refer- 
red to, ag the” _ Suit propérty). While contesting the suit É. 'N. Gazdar 
sold, ‘the. suif ‘property on Janu iry 7, 1961 ‘to two persons, Karamshi 
Walji Patel and Karsan ‘Patel (hereindfter referred’ to’ as the- Patels). 
Patels. on.ant application itiadé by them” had“ themselves added: as parties 
defendants ' in the suit, . = oe 


t 
+e 


3... ‘Principal defendant EN, Gazdar died on 1 April 7, 1964. On an 
k appliçation made on June,10, 1964, . plaintiff, Kali -Kinkar substituted one 
5 N, Gazdar i in. ‘place of the decéased -, . defendant - claiming him to be the 
_nephew.of, the. deceased. On an application, made , OD, July 7, 1964, the 
‘plaintiff brought on. record one, Amba, Deyi as ‘an heir and legal , repre- 
. sentative of the. deceased : -defendant on :a, claim that she is a sister ‘of 
the deceased. =i 

M a Then followed a. spate of AppleOne ‘on behalf of the, plaintiff 
either, for. bringing on, record further, heirs and legal representatives. in 
place.of the. deceased defendant or for amendment, of the description 
„of such, heirs And legal. representatives already. brought on. record. All 
these. applications , were „opposed: by the. Patels who in their . turn filed 
an applications on, January 5, 1965,, for recording abatement of the suit 
on the death of the principal. defendant, i 


t 
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oe All these applications “were tied’ « on évidente. “~ The - head 
Judge” in ‘the. court below ‘found on evidence ‘that s` N. ‘Gazdar 
who alone was substituted within , the» period, of limitation in. place’ of 
deceased . defendant was noreal person and.as such there was no substitu- 
tion at all in time--on the death of the principal defendant. .On such a 
finding the learned Judge by an order dated March-1,-1967, recorded 
abatement of the suit-as a whole. Of course .in recording. such an order 
of abatement the. learned Judge did not - -expressly | refer to, the. fact that 
the subsequent transferees. from | oe principal defendant viz., the Patels 
“were already on record. S 
6. -Thereafter the plaintiff filed aus for bnon. by 

citing aside abatement but that application, was not pressed and was 
‘dismissed.- Then came the plaintiff . with an application for review, of the, 
_order. ‘recording abatement, under Order 47, -Rule 1 read with Section 
. 151, of the Code of Civil Procedure ‘on March 30, 1967. > ~ 

lh “Pending this application for review, ‘the ‘plaintiff Kali Kinkar 
died and his heirs and-legal representatives, the. tespondents i in this appeal 
- were brought. on record. , by substitution. _ Patels in their turn sold the 
suit property to Chhotalal Hariram and Morarji Hatiram’ (hereinafter 
referred.to as Hariyams), and they, were added as parties, for allowing them 
to, contest ‘the review, application, 

-8.- „The review, application was heard „on contest and, was” allowed 
by ‘the successor: in-office -of the. learned Judge who . had earlier recorded 
the abatement. . “According. to the learned Judge, who allowed thie réview 
‘application when under, section 19 of the’ Specific Relief Act’ thé ` ‘contract 
18 enforceca le both against yendor . and his, transferees, tthe“ tratisferees 
being already. on ‘record the suit cannot abate as against the” transferees 
and ‘hence the suit cannot abate asa whole, ' He further held ‘that’ the 
_ order, recording abatement of the suit as a whole had” been made i on an 
_ apparent error of non- -consideration of the fact: that: ‘the: transferees being 
on record” the ‘suit doés ‘not abate against ‘them; ‘anid hericd the’ order i is 
` tiable to be’ tecalléd:’” The learned Judge then made the following: order :“ 

“A ctordingly’I hold that’ the‘‘suit’ could not abate’ Jas! a “whole. 
_It can be proceeded with against tle defendant ‘Nos: 2 and’3:* `. l 
“The said order was made omApril'-12, 1969, and: béiñg ` ‘aggri- 
eved thereby the second transferees, viz, the Harirams, have now’ filed 
‘the'abové’ ‘appeal’ to this ` court. Though: theré is appeararice: on > behalf 
of the tespondeiits, none appears to contest: ‘the appeal at thè heating. 

- 9. Mr. Kapoor, the learned - ‘Advocate for the’ appellan - his 
' contended’ that the learned = Judge allowing the review application was -in 
ertor in not’ appreciating | that: id a suit for specific performance of a’ contr- 
‘act of salé, the vehdor is a necessary party and on ‘his death, his ‘heirs’ and 
legal representatives are required | to” be ‘brought’ on record, inasmuch 
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as, such a contract cannot be enforced ‘in the absence of the vendor or 
his legal representatives. ‘The: person primarily bound to complete the 
contřactis'the vebdor and on his death his heirs and lega! representatives. 
The subsequent transferees have merely aa obligation to’ ‘join in the con- 
veyance for completing the title ‘in: favour of the vendor, but such trans+ 
terees havé:no. obligation independent of-the vendor to fulfil the contract 
of-sale.which.was not their contract at all. Hence, ‘according to Mr: 
Kapoor, in the absence of the primary -patty (such is the effect according 
to him, onthe death ofthe vendor), the suit!:can-no longer proceed and 
this aspect was, wholly overlooked“ by ‘the learned Judge allowing ‘the 
review, application. - . e 

, 10.. At one stage, it-seemed ‘to us that the view taken by the learned 
jadas allowing: the review application is correct. On a closer scfutiny 
of the: legal position we, however, find that it is not 'so'and- that hos 
contention'of: Mr.’ Kapoor -has enough substance. The learned’ Judge `` 
allowing-the review application merely held that the suit as against the 
transferees, Patels had not abated. Of course, it had not so-abated because 
none of them had died. The Judge ‘recording abatement of the suit as a 
whole did not really mean that'it abated as against the transferees. What 
in substance he meant ‘is that’ the’ suit having : abated against the: ‘principal 
defendant, is no longer maintainable: and as-such the entire suit must be 
deemed to-have abated. But the learned Judge who allowed the review 
application had not considered ds to ‘whether the suit had abated against 
the vendot,'the principal’ defendant and if so, whether in spite of such 
abatement the suit can proceed aš ‘against the transferee defendants. ` 
' -> IÈ :In our: view! “the suit can’ proceéd áh two contingencies aftér 
the’ death of the principal ‘defendant when his Heirs ‘and légal representa- 
tives had “riot been substituted.' ‘It- can so proceed: if’ the right to sue 
survives as against the transferee-defendants alone. This is what Order 
22, Rule 2 of the Code of Civil Procedure provides: Alternatively, the 
suit can proceed against the‘ remaining’ defenUants ?if'.the claim: against 
them is.distinct and severable and: the relief ‘prayed:forcin thé: suit can 
be granted even ‘in the absence of ‘the’ deceased deférdant. But’ neither 
of the contingencies can be said to ‘have been iuiales in thé aus 
case. ` r : a oe 

“12 Let us first consider whether on the death of the’ 'principil de- 
fendant; ‘the right to sue survives as against the transferee ‘defendants 
‘alone ‘or not. The privity of contract sought to be enforced was 
between the plaintiff vendee and the principal defendant verdor. The 
obligation ‘to’ fulfill, and complete the contract is on ‘the vendor and on 
his death such obligation vests in the légal representatives” “of the vendor 
‘under’ : sections 37 of ` the Contract’ Act, the ‘contract “in question 
"not" being entirely “personal.” ‘The law no doubt‘ enjoins that ‘under 
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certain circumstances. „such a contract is also enforceable -against. sub- 
sequent’ transferees from ‘the vender (vide section 40 of the- F. P. Act 
and s tian, 19 of, the Specific Relief .-Act) ; But (such . “transferee | AS 
not | “the, person | complete the contract, since- he -was: not the 
person „who, had a Into the contract..:: His position is of- the 
nature of . a trustee holding. the property.uin trust for. the «benefit 
of the vendes, who had earlier, ent-red nto:<the contract ~to.. the’ ex- 
tent necessary -tọ give. effect to, the-contract {vide’section 9t of. the- ‘Trusts 
Act). - The position that-:follows from section.'40- of the T.P. Act and 
séction 19 of the Specific- Relief Act 18 that. suéh a contract is enforce- 
able against such transferees in the sensé that-when the vendor is made 
to -perform the contract in fayour, of the -vendee, title to.the property 
passes on to the latter overriding. the transfer thereof to: the ‘subsequent 
transferees and the-subsequent transferees are in law bound to-acknowledge 
this Position and convey. the. title...- Tho primary obligation to perform 
the contract theréfore, always remains: with the vendor-and on his death 
with his legal Tepresentatives., As, has been pointed out by the Supre- 
me Court i in the ca e of. (1) Durga Prosad, v. Deepchand, AIR., (1954) -SC 
j5- (reaffirmed in (2) AIR, 1967 SC 978) the. correct frame .of the relief 
to be claimed and given io, a suit. for, specific performance. of a contract,- of 
sale is to direct specific performance against .the vendor-the»- subsequent 
transferees from him being. only.called upon_ to join in the conveyance 
to ensure Passing of full litle to the vendee: The- balance consideration 
is alsé, normally ‘payable to the vendor but subject to, equities ; which 
may arise: ‘from: the facts. of each cise... (Wo have already-pointed ou ‘that 
the relief 80 admissidle. against the vendor, shifts on, his’ death on his legal 
representatives, under section 37 of. the. Contract Act and not on the. tra- 
nsferees, their obligation remaining what it.was ; ‘evea when, ‘the vendor 
was, alive. , e T p a > E wes 2 ETE 
teks [a the case of (3) Kaflladdin y. Samiruddin, 34 CWN 698. eC pproved 
by, the’ ‘Supreme Court i in (1),AIR 1954: SC.75) it was.. laid | downs by « this 
Court that in enforcing specific. performance. of a contract -of'sale, - both 
the. contracting , party. and the, subsequent purchaser must. „join -in -the 
conveyance, ,;The reason assigned 1s instructive. It was - pointed. out 
that in case the vendor, i.e. the contracting party is not made to. exe- 
cute the conveyance then he “tmay-subsequently raise the objection that 
his title had not-passed for want of consideration or otherwise to the sub- 

sequent purchaser and therefore the conveyance executed by the subse- 
quent purchaser i in favour of the plaintiff did not pass good. title.” There- 
fore, to convey perfect title to the vendee, ‘in all such, cases “aa ‘the 

vendor and. the subsequent transferee from, him are, required. . o. be 
miade. parties to. -conyey , the -title to the vendes. This u ei is 


cnotaltered in’ aay may by, the death of: ees his position, being 
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taken by his légal representatives. Hence, there | is no escape from the 
position that ‘on ‘the death of the principal defendant ‘vendor it was 
necessary that his legal representatives ‘must be brought on the record: 
id his place and the right to sue could not have survived against the 
subsequent transferees, Patels alone. That not having been done, the 
suit’ must’ be taken to have abated against the said principal defendant. 

14. - Now let us proceed: to consider’ whether the second contingency 
can be said to’ have’been fulfilled. Suit having abated against the principal 
deferidant, it can ‘proceed as against the other defendants only if the claim 
fs against’ them 18 severable and distinct and the relief prayed for in 
the suit can be granted as against them even-in the absence of the decea- 
sed defendant. On the analysis of the legal position made hereinbefore, 
in‘a suit for specific performance of'a contract. of sale against the vendor 
and the subsequent’ transferees from him; the claim against the latter 18 
not af. all severable or distinct. They are’ merely, to join inthe conveya- 
nce to be executed by the vendor on specific performance of his contract. 
The transferees are, not to perform the contract—not their own nor are 
they to execute any conveyance ‘independently of the original vendor, if 
performance of contract by the vendor has failed. Hence, the relief claim- 
ed ji thé suit is such that it cannot be granted in the absence of the princi- 
pal defendant, the vendor. Therefore, thé suit was no longer maintainable 
against, the Patels when it aba.ed against F.N. Gazdar, the vendor-princ'pal 
defendant and was liable to be dismissed as against them. that exactly is 
what was done earlier when abatement of the suit as a whole was recor- 
ded. Ii our‘view that was the-correct order and-the learned Judge allow- 
ing the review application was ‘clearly inerror in setting aside that order 
on.an erroneous view, that the suit ig still maintainable as against the Patels 
even after the death: -of the principal defendant and even when his legal 
representatives had not been. brought on record by. substitution. 

15. On the conclusions as above, - we allow this appeal, set aside 
the order dated April 12, 1969, passed ‘by. the Court -below and restore 
the order dated. March 1, 1967 passed by ‘the said Court. -ue - 

‘There will be no order as to costs, o ti 7 n 


1 a 


` t- > „^ ' 
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`.. West Bengal Prmises Tanancy Act (12 of 1956) Sec. 17 :(3)—Application 
under—Non-compliauce of Court’s order in. making deposit . strictly—. 
Short deposit of negligible amount— Whether. Court has power to -condone’ 

such short deposit—Short deposit due to mistake—Principle of De -Minimis 
~ Non Curat Lex; - where applicable—Exercise of in herent. powers under 
Section 151 of C.P. Code: z e ; i 7 


K The landlord filed an.ejectment suit against, his tenant. The monthly rent 
of the,tenant was -Rs. 23/- There had beca defaults in payment of rent. Oa. an 
application under section 17 (2A) of the. West , Bengal Primlses Tenancy Act 1956, 
the trial Court directed ‘the tanant to deposit” Rs. 23/- as current rent and Rs. 30/- 
towards arrears of rent, that is Rs, 53/- per month under an order of the Court. Admit i 
tedly there had been due deposits as'per the said order of the Court but'in a particular . 
month the tenant deposited Rs, 50/- instead of Rs, 53/-. The deposit was short by Rs. 3/-. 
There being ' non-compliance with the Court’s order, the landlord filed an application 
under,section 17 (3).. The Court by its order gave effect to the contentions of the 
tenant that the short deposit of Rs 3/-. was due to a mistake and such default should 
be condoned. The ‘Court ‘condoned the short deposit ‘and. rejected’ the Jandlerd’s 
application under section 17°(3), Hence the application in’ revision: against tho- ‘order 
of rejection of Sec, 17 (3) application. E ee ee ee ee 
' HELD’: `The: principle is well settled that thov time’: limits . are mandatory 
provisions of the statute-‘and they cannot be,relaxed.' In the instant case, the facts 
are such that there is no question of relaxation of the time limit, It is really a case, for 
condonatien of the short ‘deposit of Rs. 3/-, under certain pecultar circumstances. Such 
condonation can always be made in exercise‘of Court’s inherent powers ‘under fection 
151 of the Code because» in such a case it does not constit te default at all. Asa 
matter of fact there was an‘ application ‘under Section 151. e Court has referred .to 
the said application but,: rejected its as no copy was served on the plaintiff landlord. The 
Court however held, that the short ‘deposit was dus to,a mistake and accepted the 
deposit asavalid one. The view taken by the trial Court is not perverse oF contrary 
to the provisions of the'statute, ‘On the‘applicatiun of the principle of D3 minimm':s. fon 
curat lex, it is only proper for the Court to;eondone the trifle insufficiency or deficit 
in deposit and to accept it as a valid one in due compliance of law. Hence the revisional 
application failed and the Rule was discharged. _ ee e 


Cases referred to : Sake 
(1) Subhas Chandra Bhattacharjee v. Panchu Rani Dutta, (1959) 64 
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(2) Rampher Jaiswal v. Ram Subhag Shaw, (1960) 64 CWN 880 
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(4) Coleshite and Dist. Investment Co. Ltd. v. Minister of Housing, 
6:  » 1968 (1) All —ER62 ` 

(5) Mrs. Gouri Bose v. Sukumar Ghosh, (1970) 75 CWN 342 
Bidyut Kumar Banerjee iw ii a ...fo rthe petitioners 


Tarun Chatterjee sik sigs ies ... for the opposite party 


? The judgment of the Court was as follows: 


This Rule was obtained by the petitióners landlords in a suit for 
` ejectment, being Title Suit No. 375 of 1973. The Rule is directed 
against the order of the learned Court below dated 28th November, 
1974 on an application by the landlord under “section 17 (3) of the West 
Bengal Premises Tenancy Act, 1956 (hereinafter referred to as the Act). 
The facts are given’ in a narrow compass. The monthly rent of the 
tenant was Rs. 23/-. There had been default in payment of the rent. On an 
application under section 17 (2A) of the Act the Court directed the tenant 
to deposit Rs.. 23/- as current rent and Rs. 30/- towards arrears of rent, 
that is, Rs: 53/- per month under the order dated 14th March, 1974. Admi- 
ttedly, there had been due deposits in accordance with the order of the 
Court butin the month of May, 1974.'the tenant deposited Rs. 50/- only 
in place of the monthly instalment of Rs. 53/-. The deposit was short by 
Rs. 3/-. On this the landlords complained to the Court that there had been 
non-compliance with the order in view of default in- payment of the instal- 
ment and thus preferred a petition under section- 17 (3) of the Acrt.: The 
Court by its order dated 28th November,- 1974 gave effect to the conten- 
tions of the tenant that.the short deposit of Rs. 3/- was owing to mistake 
and this should be condoned by the Court. It has been so condoned and 
the petition of the landlords under section 17 (3)'of the Act -was dis- 
missed. Hence this application in tevision. 


2. ‘Mr. Banerjee, learned Advocate appearing in support of thé 
Rule contends that. -owing to the short deposit as referred to above there 
had been -default i in payment of instalment and as such the defence agai 
nst the delivery of possession’ should be struck out under section 17 (3) 
of the Act. Mr: ‘Chatterjee, learned ‘Advocate appearing for the opposite 
party while contesting the Rule relies upon the principle of Deminimis 
non curat lex:and’ contends that the law does not concern itself with 
trifles in applying a statutory provision. The amount of Rs. 3/- by which 
the deposit was short is a negligible amount and this was apparently 
owing.to some mistake and this mistake appears on the face of the deposit 
and can be concluded without reference to any fact. The learned Court 
below was of the view that-it' wasa mistake which resulted in the short 
deposit for the month of May, 1974 and this was condoned and the bel- 
ated poposu of Rs! wale had been. accepted by the Court in ae 
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the landlord’s application under section 17 (3) of the Act. Mr. Banerjee 
‘Strenuously argued that the learned Court wrongly invoked his powers 
under section 151 of the Code of Civil Procedure as there was no petition 
to that effect and relies upon some decisions of this Court in support: of 
his contention. `I will first of all refer to the maxim to which I 
have referred. This maxim was relied upon by Sen, J. in the 
case of (1) Subhas Chandra Bhattacharjee & Ors. v. Patichu Rani Dutt 
.Teported in 64 CWN 438. His Lordship had considered the quéstion of 
failure to deposit an juterest of 3 Np and the question whether the slight 
deviation from strict compliance with section 17(1) did really mattered. 
-His Lordship. -invoked the principle of 'Deminimis non-curat lex as reéfe- 
rred to above. This principle was also discussed in ‘a Division Bench 
decision of this Court referred to by Mr. Banerjee:in the case of (2) Rempher 
Jaiswal y. Ram Subhag Shaw reported in 64 CWN-880. At pages 892 and 
-893 of the reported decision the principle has been discussed and the app- 
lication of the principle had been doubted in the case of one month’s 
non-compliance with the statutory provision. .In the aforésaid7decision 
reference had been made to an unreported decision in CR Case Nos. 
884-886 of 1957 (3)Apurba Kumar Sinha‘y. Surendra Narayan Sinha) where 
Sen. J. had invoked the said principle to the case of a wrong deposit in 
the Rent Controllers Office for one month’s rent. Reference had been 
made to the aforesaid decision at pages 892 and 893 of the judgment refe- 
rred to above. The Division Beneh decision can be distinguished on the 
facts of.the present case. It -wasa case of non-deposit of one month’s 
rent in terms of Court’s. order. In the. instant -case there had 
been deposit of Rs. 50/- out of Rs.53/- and it connot be said to bea 
case of non-deposit but the deposit is short by. Rs. 3/-. I am, therefore, 
unable to apply the principle as referred to -above tothe facts of the 
present case. Mr. Banerjee has drawn my attention to Maxwell on the 
Interpretation of Statute (12th Edition). where the principle has- been 
discussed. It refers to a case reported in (4) 1968 (1) All ER 62. Wid- 
gery; J. speaking for the-Division Court observed that “tbis little job 
of shifting a few cubic yards of soild with a digger and lorry is not, 
in my judgment, an ‘operation of a kind which.could ever be dignified 
with the title of an engineering operation” so as.to constitute ‘deyelop- 
ment’ within the meaning of section 12 (1) of the Town and Country- 
Planning Act, 1962. The Court of Appeal reversed the decision. 
Lord Denning observed that Widgery, J. was wrong in applying the- 
principle to the facts of the case.‘ Mr. Banerjee strongly relies upon the 
aforesaid observation of Lord -Denning.. I am unable to accept that. 
the said observation of Lord Denning would in any way influence the 
decision on the facts of the present case regarding the applicability of the 
principle in question. The principle has been accepted but the observation 
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is to the effect that the principle has been wrongly applied by the 
Division Court to the faets of the case. The: deposit of Rs.50/- by the 
tenant in the face of the required amount of Rs. 53/- is an obvious error 
and no facts are required to be investigated for such a view. The amount 
of shortness is insignificant ‘having regard to the amount required to be 
deposited monthly. The principle can very well be invoked to the facts 
of this case. It is not a case where there is absence of deposit in respect 
of the particular month. | 


3. Mr. Banerjee has relied upon the decision in the case of (5) Mrs. 
Gouri Bose v. Sukumar Ghosh reported in 75° CWN 342 by Salil Kumar 
Datta J, and refers to paragraph 7 in particular. for the principle that the 
time limits provided in section 17 of the Act cannot be enlarged by 
invoking -section 151 of the Code of Civil Procedure. That principle is 
well established that the time limits are mandatory provisions of the 
statute'and they cannot be relaxed. In the instant case the facts are such 
that there is no question of relaxation of the time limit raised therein. It 
is really a case of condonation of. the short deposit of Rs. 3/- in the cir- 
cumstances stated above. Such condonation can always be made in exer- 
cise of Court’s inherent power ‘under section 151 of the Code of 
Civil Procedure because in such-a case it does not constitute default at 
all. Asa matter of fact there was an application under section 151 of 
the Code of Civil Procedure. The Court has referred to the said appli- 
cation but rejected it as the copy of the-same was not served upon the 
-plaintiff-landlord. . He however, had held that the short deposit was a 
mistake and .he accepted the deposit asa valid one. I am not in a 
position to say tbat the view taken by the Court below is in any way 
perverse or contrary to the provision of the Statute. On application of 
the principles as referred to above it was only proper for the Court to 
condone the trifle insufficiéncy or deficit in the deposit and accept it 
as a valid one in due compliance of law. 

4. The application therefore, fails and the Rule is discharged. 

There will be no order as to costs. ; 
Let the records be sent down to the Court below at once. 

P. R. i 
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-> ~ [ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Amiya Kumar Mookerji- 


oa, i “  _Decision:: .May 3, 1976 - 

Dbanpat Singh Surana tS hee ee ... Petitioner 
Versus = 

Union of India-& Ors  ... i ... Respondents * ’ 


- Conservation of Foreign Exchange a and Preventi of Smuggling Activi- 
ties Act (52 of 1874), Sec 3 Power to make orders- ne certain persons 
— Whether ultra vires. 


Interim injanction—Restraint on Authority to issue order of detention 
or to enforce such order if already issued—Whether Writ of Mandanius or 
Prohibition would be available in anticipation that detention order ‘is ' expec- 
ted to be issued —Entry of the Act in the 9th Schedule—Effect thereof— 
Proclamation of Emergency—Effect on citizen’s rights—Grounds of deten- 
tion —Subjeetive satisfaction of Authority concerned— Questions of malafides, 
non-application of mind, absence of grounds, lack of subjective satisfaction, 
when can be urged—How far court can presume things which are non- 
existent—Application for vacating injunction— What reliefs can be granted. 


This is an application for vacating the interim order of injunction restraining. 
Respondents in the writ application from issuing or enforcing any order of detention’ 
issued or to be issued against the petitioner under the Conservation of Foreign Exchange 
and Prevention of Smuggling Activities Act 1974 and-from detaining the eens 
under the suid Act or under any other law of preventive detention. - ._ : 

The Rule and the said application were directed to be heard together, 

The point for determination in the Rule is whether in anticipation of any order 
of preventive detention which is likely'to be madé by the detaining authority, a writ of 
Mandamus or Prohibition would be available: to the petitioner commanding thereby 
the detaining authority not to pass:or enforce any order of -detention Sas the 
petitioner. er = ~ 

HELD : The COFEPOSA Act 1974 has been -placed in the th, Schidule of the 
Constitution. So, any action taken under it cannot be challenged on ‘the ground 
of infringement of fundamental rights guaranteed in Part III of the Constitution. That 
being so, no declaration can be granted to the petitioner in terms of his prayer for a 
declaration that the said Act and in particular, section 3 thereof is ultra vires the Const- 
tution. With regard to his second prayer that the preventive detention order is mala- 
fide, it is now well settled that the Court has no jurisdiction to withdraw or revoke the 
Proclamation of Emergency. 

In anticipation of an order of detention, no writ can be issued. The petitioner’s 
legal right would be infringed only where the detention order is made illegally or mala- 

fide, but where no challenge can be thrown-on the Act itself that it is ultra vires as in the 
present case that cannot be done, the principle that for mere apprehension of an injury 
the person concerned ‘ts. entitled to rush to the Writ court for enforcement of bis right 
would not be available in cases of an apprehension ofan order of preventive deten- 
tion. If ona mere apprehension a writand an order of injunction be available, then 
the whole purpose of the law of preventive detention becomes meaningless and nuga- 
tory. In the presònt caso no detention order has- yet been made. So the question of 
malafides, non-application of mind and all other pleas cannot be urged at this stage. It is 
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impossible fcr a coun 1 consider the VASEN or legalty ofa any ‘order which ls yet to 
be made: 


-~ > The Court cannot compet the dessin authority to produce the grounds berate 
the. period prescribed in the statute, for the purpose of finding out whether the grounds 
are relevant or germane to the exercise of powers under section 3 of the said Act. 

' The grounds of detention are the conclusion drawn from facts. The grounds 
would show in which of the categories of prejudicial acts the suspected activities of a 
detained person were considered to fall, The grounds are different from the facts on 
which the satisfaction of the Government was based. A subjective decision of the 
detaining authority cannot: be substituted by an objective test. 


Questions of malafider, non-application of mind, absence of grcunds, lack of 
subjective satisfaction of the detaining authority can bo urged after the detention order 
along’ with the grounds is communicated to or served upon the person concerned. 
The Court cannot presume that an invalid or malafide order of detention would be 
passed by the detaining authority 

Considering the facts and circumstances of the case, no relief can be granted to 
the-petitioner in the present case Accordingly, the Rule is discharged. The interim 
orders are vacated No separate order. is passed on the application for vacating interim 
inj unction. 
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The judgment of the Court was as follows :-— 

This is an application by the respondents for vacating the interim: 
order of injunction passed by Mr. Justice Janah on 20th December, 1974 
while issuing the above Rule. The petitioner moved an application und- 
er Article 226 of the Constitution wherein he, inter alta, prayed for :— 

a) Declaration that Conservation of Foreign Exchange and. 
Prevention of Smuggling Activities Act, 1974 and in particular, Section 
3 thereof is nltra vires the Constitution ; 

`b) A Writ in the nature of Mandamus do issue calling upon the 
Respondents and each of them to recall, withdraw and/or to revoke 
the Proclamation of Emergency dated December 3, 1971 and not to. 
give effect to the same in any manner, whatsoever ; : 

c) A Writ in the nature of Mandamus do issue directing 
the Respondents and each of them not to give any effect to the provi- 
sions of the said Act of 1974 and not to issue or enforce of give any 
effect to any order of detention against your petitioner allegedly 
passed or to be passed under Section 3 of the said Act and not to 
take step or further steps thereunder and to withdraw, recall and re- 
voke any such order of detention against your petitioner ; 

d) A Rule asking the Respondents and each of them to certify 
and produce before this Hon’ble Court all records and proceedings 
‘relating to the- purported order of detention passed or to be passed 
against your petitioner, as threatened, under the said Act of 1974 
so that justice may be done by quashing and setting aside such purpo- 
ted order by a Writ of Certiorari ; E 

e) Rule Nisi do issue in terms of the prayers above. 

An interim injunction was granted to the effect that till the final dis- 
posal of the application the respondents and each of ‘them were restrained 
from issuing or enforcing or giving effect to any purported order of dete- 
ntion issued or to be issued against the petitioner under the Conserva- 
tion of Foreign Exchange and Prevention of Smuggling Activities Act, 
1974 and from restraining and detaining the petitioner under the said 
Act or any other law of preventive detention. 


2. Petitioner carries on business as exporters of textile goods. On 
or about March 4, 1969 the business premises of the petitioner at Gouh- 
ati, Assam was searched by the Enforcement Officer of the Enforcem- 
ent Directorate. Petitioner subsequently came to know that a complaint 
had been lodged by the Deputy Director, Enforcement Directorate with 
the Director of Central Bureau of Investigation, New Delhi, with resp-. 
ect to certain transactions in Foreign Exchange between the years 1965 
and 1969. Against the said search and seizure, the petitioner moved a 
Writ petition in this Court and obtained’a Rule Nisi, being Matter No. 
130. of 1970 and an interim order of injunction, That Rule was ultimately 


1976 (1) CLJ) > Dhangat Singh Surana v. Union of India & Ors. 535 


discharged by Mr. Justice Sabyasachi Mukharji. Against the said 
order, the petitioner preferred -àn appeal, being Appeal No. 53 of 1972, 
which is still pending in this Court. On Ist of April, 1972 the residence 
of the petitioner: at Calcutta was also searched undera search warrant 
issued by the Assistant Director, Enforcement Directorate. Thereafter, the 
petitioner received a Memorandum dated 3rd February, 1973 by-which 
be-was directed to show cause why adjudication proceedings should not 
be held against’ him for the alleged contravention of the provisions of 
Section’ 5(1)(c) of the Foréiga Exchange’ Regulation Act, 1947 in respect 
of cerlain payments to the parties in India on behalf of and under the ins» 
truction of a person resident outside India as per list attached to the said 
memorandum. Petitioner replied to the said show cause. He was info- 
rmed that the adjudication proceedings against: him would be held. 


3. ‘Petitioner: has preferred the present Writ Petition under an appre- 
hension‘that he may be detained under the Conservation of Foreign Exc- 
hange and Prevention of Smuggling Activities Act, 1974 and in support 
of lis prayer he has taken certain grounds viz., (a) that the said Act par- 
ticularly Section 3 ‘thereof is ultra vires the Constitution, (b) that the 
preventive detention order is malafide and (c) that the said detention 
order’ is made for collateral purposes. 


4. It seems that the fate of the Rule is solely dependent upon the 
interim order of injunction granted, to the petitioner. Elaborate arguments 
have been “made on behalf of the petitioner convering all the points rai- 
sed in “the „petition. Instead. of keepirg this Rule alive, it is desirable 
that both the Rule. and application for vacating „the interim injunction 
should be disposed of together. 

’ 5. It i is stated by Mr. Chakrabarti, appearing on bebalf of the res- 
pondents that no order of detention under the COFEPOSA Act has yet 
been passed against the petitioner. = 


_ 6 New let me examine the prayers in the petition. In prayer (a) to 
the, petition the; ‘petitioner prays fora declaration that the Conservation 


. . of Foreign Exchange and Prevention. of Smuggling: Activities Act, 1974 and 


in particular section 3 thereof is ultra vires the Constitution of India. 

7. Iall) Pannalal v. The State of Uttar Pradesh, 1975 Cri. LJ 1426, 
a Division Bench of the Allahabad High .Court.held that the Conservati- 
on ‘of Foreign Exchange and Prevention of Smuggling Activities Act, 
1974 is not ultra vires the legislative powers of the Parliament. Even if the 
subject matter of Legislation did not fall either i in Entry No. 9 of List I 
or in Entry No. 3 of List III of the Seventh Schedule of the Constitution 
Parliament still had ample jurisdiction to legislate tLereof as provided 
- under Article 248(1) of the Constitution. _ 

8. The said Act has been. placed in the Ninth Schedule of the Con- 
stitution. So, ; -any action taken under it cannot also be challenged cn 
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the ground of infringement of fundamental rights guaranteed in Part IFE 
of the Constitution. That being so, no declaration can be granted to the 
petitioner im terms of prayer (æ) to the petition. As regards prayer (bj), 
it is now well settled. that ‘the Court has no jurisdiction: to . withdraw: 
or revoke the Proclamation of Emergency. Mr. Justice Krishna Iyer, in 
(2) Bhutnath Mete v. The. State of West Bengal AIR 1976 SC 806 obser- 
ved “True, an.emergency puts a broad blanket blindfolding of the sever 
liberties of Article 19 and its baseless prolongation may devalue democra- 
ey. That is a political matter de hors our ken, for the validity of the Proc- 
Jamation turns on the subjective satisfaction of the President that a grave 
emergency, of the kind mentioned in Part XVIII, or its imminent danger, 
exists”. So far as prayer (c) is concerned, no detention order has yet been 
passed against the petitioner. So the question of -recalling -or revoking 
the same does not arise at this stage. In prayer (d), the production of the 
records before this Court relating to the purported order of detention pass- 
ed against the petitioner has been prayed for, In the absence of any actual 
order, the respondents could not be called upon to. produce records fela- 
ting to a non-existent order of detention. So, the prayer -in terms of (d) 
to the petition can not be given effect to. 

9. Itis contended by Mr. Chakrabarti, appearing on  bzhalf of 
the applicants-respondents that none of the grounds stated in the patition 
could be agitated by the: petitioner unless he is served with. the detention 
order with ‘grounds thereof. Mr. Chakrabarti further submitted that on 
similar facts and on similar groun ds two Division Benches of this Court 
have vacated the orders of ad interim injunction. He referred .to the 
decisions of (3) Union of India y. Dhirubhai ` Gokuldas Vora, 1976 ( 1) CLJ 
148 and (4) -Kanhaiyalal Agarwala v. “on of India, 1976 (1) CLJ 293 ; 80 
CWN 395. 

10. Iù Vora’s ‘case a Division Bench of this Court held that the 
Conservation of Foreign Exchange and Smuggling Activities Act has been 
included in-the Ninth Schedule by the Constitution Amendment Act 
which came into force on 10:8.75. ‘When it goes into the Ninth Schedule, 
Article ` 31B Of the Constitution ‘becomes ' applicable to-it, “The ` effect is 
that, after inclusion of the Act in the Ninth Schedale, any action ‘taken ` 
under it cannot be challenged on the ground of” infringement’ of funda- 
mental rights. There is, ‘therefore, no justification for adjourning the 
Original Writ Application sine die ‘in view of the Proclamation of” 
Emergency, It may be:that an order of detention passed'under the Act 
may be challenged on the ground that the conditions laid down in the Act 
have not been complied with: or -on ‘grounds of: malafide: So far as the’ 
present case'is concerned, that aspect of ‘the matter has‘ not arisen for 
consideration inasmuch as no order of detention had yet been made. í 

at Court furcher held*that it poutat: ‘not 1 pass ‘an order A 
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recalling or anne the Proclamation. of emierecnty issued by the 
President. 

11. In (4) Kanhaiyalal’s case (1976 (1) CLJ 293) it is held that the in- 
terim orders are granted in aid of the main reliefs sought for in the action. 
Therefore, if-it is not permissible ‘to have enforcement of the rights 
under Articles 14, 19, 21 and 22 of the Constitution in any action during 
the period of Emergency, it-.follows that such rights cannot also be 
enforced, though temporarily, within’ the period of emergency by virtue 
of any interim order of injunction. Accordingly. such ‘injunction which 
amounts to enforcement of the said rights during pendency of the proceed- 
ing, - though temporarily, is not avallabig during the period of 
emergency. 

12. The real question for determination in the Rule is, whether in 
anticipation of any order of preventive detention which is likely to be 
made by- the detaining authority, ` a -Writ `of Mandamus or Prohibition 
would be available to the petitioner commanding thereby’ the detaining 
authority not to pass or enforce any order of detention upon the petiti- 
oner. The main ground that has been made outin the petition is, that 
on the given facts in the- petition, no reasonable person could from his 
subjective satisfaction that it was ‘necessary . to detain the petitioner 
under the COFEPOSA Act from preventing om: in acting ina mànner 
mentioned in section 3 of the said Act. 

13. Mr. Chatterji appearing for’ the asione Surana senna that 
a detention. order is‘likely to be passed against: the petitioner. Accord- 
ingly.a Rule has heen issued and: an- interim injunction has“also been 
granted restraining’ the authorities not:.to pass any ' detention order. 
Before petitioner ~ is actually detained, -he is, entitled to move the Writ 
Court praying for a Writ -of. Mandamus or Prohibition for the purpose 
of prohibiting the ‘detaining authority not to-pass an order of detention. 
The petitioner can apply: for a. wal of Habeas: ‘Corpus ony after he is 
detained :-and not before. ne ‘ 

' 14. Reliance was placed on the following decisions pi the Sanem 
‘Court and of:the different High Courts :— - 

15) Bengal Immunity Company v. Staté of Bihar, AIR 1955 SC 661, 
(6) State of Madhya Pradesh v. Bhailal Bhai; AIR 1964 SC 1006, (7) Bom- 
bay Municipal Corporation Vv. Ram: Chandra, AIR 1960, Bombay 58, (8) 
Sashi. Kani Rai v. Regional: Transport Authority, AIR 1968 All.'229 and 
(9) The Statesman v. Fact Finding Committee, AIR 1975 Cal 14. 

15, “In (5) Bengal Immunity ‘Company's ‘case, (AIR 1955 SC 661) a 
notice was issued by the Superintendent, Commercial Taxes, Central 
Circle Bihar, Patna calling upon, the appellant company to apply for reg- 
istration and to submit returns showing its turnoyer for the period comm- 
encing from .26.1:1950 and- ending with 30 9. 1951. ‘That notice-was -issued 
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under Section 13(5) of Bihar. Sales Tax Act, 1947. The- Assistant Superin- 
tendent of Sales Tax, Bihar subsequently called upon tbe appellant 
company to comply with- the said notice and threatened that, in default 
of compliance, he would proceed'to take steps for assessment to the best 
of his judgment. The appellant company in view of that threatening. 

moved an application under. Article 226 of the Constitution before the 
Patna High Court. The High Court observed that the facts had not. 
been investigated nor had the liability of the appellant company . been 
determined and that in fact no order of assessment had been made. The 
High Court- took the view that if on assessment the Sales- Tax Officer 
erroneously would hold the appellant liable.to any tax, the Act provides-for 
rectifying that error by appeal or revision under Sections 24 and 25 of the 
Act. Accordingly, the High Court held that the petition was not -main- 
tainable and was liable. to be dismissed, On appeal before the Supreme 
Court, ‘the Supreme -Court observed that in reaching the above con- 
clusion, the- High Court ‘appeared to have overlooked the fact that the 
main contention of the appellant company, as set forth in its petition, was 
that the Act, in so far. as it purported:to tax a non-resident. dealer in 
respect of an inter-State sale or-purchase of goods, was ultra: vires the Con- 
stitution and wholly ‘illegal. In that context the Supreme Court said that 
if the, Act was void under Article 265 read with Article-286 -constituted ‘in 
presenti’, an encroachment on and an infringement of its right which ` 
entitled it to immediately appeal to the appropriate court for redress. 


16. In Bhailal Bhai’s case (AIR 1964 SC 1006) the question did 
not arisè before the Supreme Court that under what- circumstances and — 
under what conditions, when there was~-a ‘threat to infiringe one’s right, 
an application under Article 226 would lie.. The case before the 
Supreme Court was that, where sales tax, assessed and paid by -the 
dealer, was declared by a competent court to be invalid in law, the payment 
of tax already made-was one made under a mistake within- the meaning of 
Section 72 of the Contract Act, so the Government to whom the payment ` 
had been made by mistake must in Jaw repay it. It has'been held that 
in that respect, the High Court has,:in exercise of its jurisdietion under 
Article 226 of the Constitution, the-power for the purpose of enforcement 
of fundamental rights and statutory rights to give consequential relief by 
ordering repayment of money realised by the Government without the 
authority of law. Mr. Justice K. C. Dasgupta made an observation: that 
where there has been a threat only and the right has not been- actu- 
ally infringed, an application under Article .226 would lie and the courts 
‚would give-.necessary relief by making an order in the nature of Eanes 
tion. > : 


~ SI. Bombay Municipal Corporation's case (AIR 1960 were 58) a 
Councillor - of the’ Corporation moved an application under Article 
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226 of the Constitution praying for issue of a writ of Mandamus and/ 
or Prohibition under Article 226 of the Constitution against the Cor- 
poration from discussing or endorsing a resolution regarding | the execu- 
tion ofa former Prime Minister of Hungary and his three associates. 
It was urged that thé Corporation had no’ power to discuss the resolution 
as it was of a political nature and related to international affairs and it 
had nothing to do with civic duties. The Learned Single Judge issued a 
a Writ. restraining ‘the Corporation from discussing the said resolution 
or passing the same. Before the Appeal Court it was urged that the 
Court could only interfere with an act of the Corporation and that until 
the resolution had been discussed and passed itcould not be said 
that the Corporation had dohe ` any act, which it was not competent to 
do and which was ultra vires. In dealing with the arguments Chief Jus- 
tice, Chainani observed : A 
“This Court can, however, grant any relief not only after damage 
- has. been done, but even there is a reasonable likelihood of ‘damage 
being done. If therefore, I had come. to the conclusion that the 
said resolution was beyond the powers of the - Corporation I 
>: would have upheld the order passed by Mr. Justice Desai.” 


18, In Allahabad’s case (AIR 1968 All 229) the petitioner Sashi 
Kant. Rai- made an application before the Regional Transport Autho- 
rity for a: stage--carriage permit on the Varanasi-Jabalpur  inter-State 
route with respect to which the permits were to-expire shortly. It was 
alleged’ that. the Secretary, Regional Transport Authority had not 
published the petitioner’s application and as such it could not be con- 
sidered by the Regional Transport Authority along with Smt. Hur- 
' Mazi Begum’s renewal application. It was further alleged that Smt. 
Hurmazi Begum was the mother-in-law of Sri >Muzaffar Husain, Tran- 
sport, Minister in the Government of Uttar Pradesh and as the Regional 
Transport Authority was directly uader the controi of the Transport Mini- 
ster, the Transport Authority was bent upon renewing the permit of 
Smt. Hurmazi Begum. With that ead in view, the authority was not 
allowing any other application including that of the petitioner. The 
_ petitioner moved: an application under Article 226. of the Constitation 
praying for a Writ of Mandamus commanding the respondents to publish 
- the petitioner’s application for the stage. carriage permit and considered it 
along with renewal application of Smt. Hurmazi Begum, the respon- 
dent No. 3. Mr. Justice Satish Chandra observed, ‘the petitioner’s ap- 
prehension that his application would not be considered along with the 
renewal application and: that the third respondent’s application is likely 
to be granted and the petitioner’s application is summarily refused was 
well-founded. The Petitioner’s action in approaching this court at this 
stage, cannot be characterised'as premature. He cannot be blamed 
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for- noi, letting grass grow under his feet by seeing the permit being 
renewed in favour of the third respondent and his application _being: sum- 


marily réjectéd, and then going up.in appeal, before coming to this court’. . 


_ +, I9., In the Statesman’s case, (AIR 1975 Cal 14) the Government 
of India by a resolution decided to set up a Fact Finding Committee to 
enquire into the economic conditions of the newspaper industries. The 
Committee issued a questionnaire and required all newspapers including 
the Statesman to answer the’ same. The Statesman did not answer the’ 
questionnaire. It was contended by the petitioner that the Committeė 
had no right, power, authority or jurisdiction under the Commission of 
Enquiry Act, 1952 to require the Statesman to answer any questionnaire 
or to farnish any figures or estimates or accounts, In that Context Mr. 
Justice M.M. Dutt observed whether the petitioners were bound to answer 
the questionnaire or not was a matter which would be considered later, 


but at that stage it'could not but be held that there was a threat Follo-. 


wing the decisions of the Supreme Court -in State of Madhya Pradesh v. 
Bhailal Bhai, AIR 1964 SC 1006, the learned ‘Judge held that in order to 
Maintain‘the application ‘under Article 226 it was not necessary for the 
Petitioner to'show that hé had alréady suffered an actual injury. ' Appre- 
hension“ to the threat or injury was enough. a ne 
20. I have set out the relevant ‘facts in all these cases referred to 
by Mr. Chatterji in order to show that in what context and under which 
circumstances the principlé that Writ lies on’ apprehension or threat of an 
injury has been applied ‘to bythe Supreme Court as well as the High 
Courts. It is ‘to be noticed that iñ all- these csaes some actions’ were taken 
by the authorities which were found by the Courts to be illegal and -with- 
-out juriadiction: - ">o g Ses a 
| 24. The ‘ratio of thé-aforesaid - decisions seemis to be that Writ ` lies 
On -apprehension or ‘threat of an injury if the act by which‘an action is 
threatened to be taken ‘is ultra ‘vires : where’ the threatened action: is 
sought’ to infringe the' fundamental rights or any other rights of a ‘citizen 


or where the threatened or apprehended action of the executive is: without - 


any authority of law'or patently illegal: > : i 


22. ` In (10) Haradhan Saha ý. State of West Bengal, AIR 1974 SC _ 


2154, Chief Justice’ Ray'-said; ‘the power of preventive detention is a 
precautionary power exerciéed in reasonable anticipation. * * It: is based 
on a reasonable prognosis of the future behaviour of a person: based on 
his past conduct in light of the’ surrounding circumstances!” . 

i 23. In (11)-Md.-Subrati v. State of West Bengal, AIR 1973 sc 207, 
the Supreme Court said, that the:Act creates inthe authorities . concerned 
a new jurisdiction-to make orders for prevéntive detention on their subje- 
ctive satisfaction on. grounds of suspicion of commission in future‘or acts 


` prejudicial to'the-community” in general: This jurisdiction is different . 
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from that of judicial trial i in courts for “offences and of judicial orders for 
prevention of offences. 

/_24" In (12) M.S. Khan 4. C.C. Bose, AIR 1972 SC 1676, in conne- 
ction with the preventive detention the Supreme Court observed, ‘this 
is an instrument for protecting the community against specially injurious 
types “of anti- -special activity statutorily. enunciated.” 

25, An (14) Kanhatfal’s case (1976 (1) CLJ 293), the Division Bench 
of this Court also considered ‘the decision . of Bhailal Bhai’s case (Supra) 
and (13) D.A.V. College v. State of Punjab, AIR 1971 SC 73L, where the 
Supreme, Court said that unless the petitioners make out a case that their 
fundamental rights are violated or threatened applications under Article 
32 of the Constitution would not be maintainable. Mr. Justice S K. Datta 
observed that the principles. of law, laid down in the above decisions 
appeared to be as follows : — . i 

, (a) The Court ` will grant proper telef by way of injunction or 
restraining order whenever the fundamental rights or statutory or lega! 
-rights of persons, are invaded or threatened. 

(b) Before such relief is. granted the Court must find or declare 


the existence of such right. and such right is being illegally invaded or 
‘threatened. 


26. - Mr. Chatterji- contends that assuming that the fundamental 
rights are suspended during the period of Emergency and the Act cannot 
be challenged on the ground of infringement of those rights, but even 
then, the Presidential order does not preclude the petitioner from conten- 
ding that the condition. precedent for passing the detention order under 
section 3 (1) of the, Act has -not been fulfilled or such order was passed 
malafide: À prima facie case, has been made out by the petitioner in the 
petition that there could not have- been any material, before the detaining 
authority on the basia of which satisfaction as contemplated by section 
3 of the Act -could be reached. It is further. contended that itis the 
established position- in ‘law that when a particular order is challenged, 
the. authority - . making tbat. order is required to disclose before the 
Court the basis ‘upon .which the said order was passed even in a case, 
where the- ‘provisions in the Act do not require the authority to disclose 
the reasons for making that order to the person concerned, 

27. Mr. Sen, who also appeared on behalf of Surana contends that 
inspite of Emergency. or the Presidentia] Order, T Rule of Law is not 
suspended. All executive actions depriving a: person of his right to libe- 
rty must.have an authority of law, According to Mr. Sen that authority 
of law does not Only mean a law enacted by Parliament but it also incl- 
udes a legal order under a Law. 


Lg 


28. - Article 21 of the Constitution says that no person shall be 
deprived of his.life or personal liberty except according to the procedure 
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established by law. So, the first and essential step in a procedure estab- 
lished by law for depriviation of personal liberty must be a law made 
by a competent legislature authorising such depriviation. The law must 
satisfy two 'tests before it can be a valid law namely, : (1) that the proper 
legislature has the competency to make the law and (2) that it does not 
take- away or abridge any fundamental rights guaranteed in “Part II of 
the Constitution. - Under Article 248 of the Constitution Parliament has 
exclusive power to make any law with respect to any matter not enume- 
rated in the concurrent or State list. So it appears that Parliament 
is competent to enact COFEPOSA Act. The said Act has been placed 
mthe Ninth Schedule. Accordingly any action taken under it cannot 
be challenged on the ground of. infringement of fundamental rights. If 
any detention order is passed under section 3 of the Act, it cannot be 
said that the executive is acting without any authority of law. Safegu- 
ards against detention and arrest have been provided under Article 22(5) 
af the Constitution. Sub-section (3) of Section 3 of the Act provides 
the period of time within which the grounds of order of detention has 
to be communicated for the purpose of clause 5 of Article. 22. The basis 
of the detention is the satisfaction of the executive of a reasonable pro- 
bability of the likelihood of the detenu acting ina manner similar to his 
past acts and preventing him by detaining from doing the same. ` It is 
a “precautionary power exercised in reasonable anticipation”. So, in 
anticipation of an order of detention no anticipatory writ lies.’ The 
petitioner’s legal right might be infringed only where the detention order 
is passed illegally or malafide. Where no challenge could be thrown 
on the Act itself that it is ultra vires, in the present case that cannot be 
doné, in my opinion, the priaciple that for mere apprehension of any 
injury the person is-entitled to rush to the writ court for enforcement 
of his right would not be applicablein cases of an apprehension of 
an order of preventive detention. If on mere apprehension writs as well 
as injuoctions are availabe, in that case the whole purpose of, the law 
of préventive detention becomes meaningless and nugatory. A person 
if he is detained under any ‘order of preventive detention, his ‘remedy 
lies to file an appl'cation for Habeas Corpus challenging the validity of 
the order of detention. In the instant case, no detention order has yet 
been passed. So the question of malafide, non-application of mind and 
all other pleas could not be urged by the petitioner at this stage. He 
is entitled to raise all the pleas when the detention order along with the 
grounds would served and communicated to him. It is impossible- for 
a court to consider the validity ot legality of | any order which, is not 
‘jn existence. 

29. The provisions have been made in, the Act itself when the 
grounds of detention would be communicated to the detenu: . The court 
cannot compel the detaining authority to produce the- grounds . before 
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the period prescribed in the statute for the purpose of finding out 
whether the grounds are relevant or germane to the exercise of powers 
under- ‘section 3 of the Act. 

“30. The grounds are the ‘conclusion dese wo from. the facts and not 
a complete recitals of the facts. The grounds would show in which of the 
categories `of prejudcial acts the suspected activities of the detained per- 
son were.-considered to fall. The grounds are different from the facts on 
which the satisfaction of the Government was based. When an order of 
detention is challenged in a Habeas Corpus petition, the burden is on the 
State to salisfy the court that the detention order has been validly made. 
The satisfaction of the detaining authority must be based on some grou- 
nds. There could be no satisfaction if there are no grounds for the same, 
Where an ‘ordet of detention is passed and if it is challenged that there was 
no ground upon which the detaining. authority formed its subjective satis- 
faction, in that case the detaining authority is required to produce before 
the court the grounds of detention and the facts relating thereto. The court 
can examine ‘those materials to find out whether an honest or prudent per- 
son could form his satisfaction on such grounds although the sufficiency 
of the grounds cannot be gone into by the court. A subjective decision 
of the detaining authority cannot be. substituted by an objective test in a 
court of law. 

31. It is urged by Mr. Sen thai even in a case where no order 
of detention has been served on the detenu he can come to the court and 
contend that he does not know the basis of his detention order. In 
such a case the ` burden is upon the authority _ to produce the detention 
order before thé court and to point out ander which provisions of law 
-the person is detained. Reliance is placed upon the decision of the Bom- 
bay.: ‘High Court in K.N. Ghatate. v. Union of India, AIR 1975 Bom. 324. 


32. In Ghatate’s case a. Habeas Corpus application was filed on 
behalf of-the petitioner. In that context the learned judges have observed 
that if any person is detained . without „any order of detention is served 
. upon him in that, case the burden is on the detaining authority to satisfy 
the court that under which law. or under what authority a person ts deta- 
ined. _In my view, that decision - has got. no application to the facts and 
circumstances of the present ease. Questions of malafide, non-applica- 
tion. of mind, absence of grounds, lack of subjective satisfaction of the 
detaining authority can be urged after the detention order alongwith 
the grounds is communicated to or served upon the petitioner. The court 
cannot presume that. an invalid or malafide order of detention would be 
passed the detaining ‘authority. 


+. 33. In (75) Hazi Ebrahim V. State:of idadhya Pradesh. 1975 Cri. L 
J..1438 a Division Bench of the Madhya Pradesh High Court held that 
for the purpose of challenging the validity of the order of detention on 
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the ground that it was not a lawful order under the Act the please open 
to the petitioner were as follows :— 

(a) The order of detention is not Passed by the authority comp- 
_etent, to act under the Act; _ 

(b) The order of detention has been passed mechanically without 
application of mind or is malafide; 

(c) The grounds on which the order, of detention is made, are 
not relevant or germane to the exercise of the power under section 3 of 
the Act; 

(d) The operative provisions of law under which he i8, detained 
suffers from the vice of excessive delegation. _ 


34. Lastly it is argued that the detention order should be suspen- 
ded on conditions as has been done by a Division Bench of this Court 
. in (16) ‘Bisandeo Sharma V. State of West Bengal, 1975 (2) CLJ 359. - 

35. In Bisandeo’s case the petitioner moved an application under 
Article 226 of the Constitution praying - for a Writ ‘of Mandamus .comm- 
anding the respondents to cancel or rescind the impugned order of deten- 
tion dated 5th of October, 1971 which has been annexed . to. the petition 
as Annexure ‘G’.. The learned Trial Judge issued. the Rule “but refused 
to grant any ad interim injunction. The petitioner preferred an appeal. 
The Appeal Court found that the detention order was based on five grou- 
nds. With regard to three of the grounds, criminal cases had been laun- 
ched against the accused and those cases were pending. With respect to 
two other grounds, there were criminal ‘cases but the appellant was not 
an.accused. In view of the decision of the Supreme Court in (17) 
Mintu Bhakta ‘vy. State of West Bengal, AIR 1972 SC 2132 wherein 
it has been stated that® one of the grounds for detention being factu- 
ally baseless the whole order must fail, because it was impossible 
to predicate upon, which of the’ grounds ‘the detaining authority 
had reached its satisfaction or whether” it reached’ satisfaction irres- 
pective of or’ without the ‘ground which failed. ‘Accordingly, the 
Appeal’Court. allowed ‘the appeal on condition that the appellant shall 
deposit with ‘the ‘Registrar, Appellant Side” ‘of this Court, a sum of Rs. - 
25,000/- or furnish à bank guarantee for the’ said sum to the Registrar 
‘within a week from the date’ of the orders, he will report-to the Officer- 
in-Charge of Kharagpur Police Station twice a week and he’ shall not 
. leave kharagpur town without informing the Officer-in-Charge of Khara- 
gpur Police Station. ‘It appears | that” although the order of detention along 
with the grounds could not be ‘servéd upon ‘the ` appellant because he was 
arrested in a criminal case and detained in jail custody, his wife however 
secured. the order of detention along with.the ‘grounds -and.that grounds 
‘had been annexed to the petition. -Considering those grounds the Appeal | 
Court came to the conclusion that the appellant made out a prima facie 


+ 
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case for setting aside the detention -order and for that reason a conditio- 
nal interim order was granted. In my. opinion, ‘Bisandeo’s case is an ex- 
ceptional case and the facts and circumstances of the said case are entire- 
- ly different. The said decision, in my opinion, has got no application to 
the facts and circumstances of-the present case. Moreover, the question 
of suspension of the detention order does not arise in the present case. 
i - 36, My attention was also drawn to a Single Bench decision of this 
Court in (18) Jagdish Chandra Agarwal v. Union of India, AIR 1976 Cal 17 
and.it was urged that the present Rule and the application should be ad- 
journed sine die in view of the Proclamation of Emergency. 

37. In Jagdish Chandra Agarwal’s case (AIR 1956 Cal. 17) a notice 
was issued under section ‘ 269(1) of the Income-tax Act, 1961 in respect 
of a property purchased by the petitioner. Being aggrieved, the petitioner 
moved this Court under Article 226 of the Constitution and obtained a 
Rule Nisi. - The petitioner in his grounds challenging the notice contends 
that section 269 C-I and R are ultra vires Articles 19 (1) (£), 14 and 31. 
In view of the Proclamation issued’ by the’ President under Article 359 
Clause I of the Constitution, the right of any persen to move any, court 
for enforcement of the rights conferred by Articles 14, 21 and 22 of the 
Constitution and all proceedings pendings in any court for the enforce- 
ment of the above mentioned rights shall remain suspended for the period 
during which ‘the Proclamation. of - Emergency made under Clause I of 
Article 352 of the Constitution. 

38. As the enforcement of the right conferred by Article 14 of the 
Constitution was involved in that case, in view of the aforesaid Procla- 
mation of Emergency, the matter was adjourned sine: die by the Court 
- with liberty to mention. In my opinion, that decision is of no assistance 
to the petitioner. 

39. Considering the facts -and circumstances of this case, in my 
opinion, no relief can be granted to the petitioner in the present case. 
Accordingly, this Rule is discharged. All interim orders are vacated. 

40. In view of the reasons given above, no separate order is made 
on the application: for vacating the interim order of i injunction. 

There will be no order for. costs. 

. 4i. Let the operation of the order be stayed for a period of two 
weeks from date. © | | 


PLR. 
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[CIVIL APPELLATE JURISDICTION] 


Before Mr. Justice Sachindra Kumar Bhattacharyya and 
Mr. Justice Arun Kumar Janah 


Decision April 1, 1976 
Murari Mohan Mitra & Ors. ee ae Appellants 


l Versus 
Indra Narayan Kundu T i ... Respondents* 


‘West Bengal Premises Tenancy Act (W. B Act 12 of 1956) Sec. 17 
(4)—Relief under— Relief available if requirements under sub-sec. (4) are 
complied with— Default in making deposits in time as per sec. 17(1) or (2) 
—Condonation of delay in filing application u/s. 17—Benefits u/s 17 (4), 
when available. 

Limitation Act 1963, See. 5— Applicability of, in proceeding under sec. 
17, W. B. Premises Tenancy Act—Condonation of delay in filing applica- 
tion u/s 17 (2)—Delay to be ec explained—Suflficient cause for 


delay—Discretion of court. 

Section 5 of the Limitation Act would be available to the tenant defendant in 
an application under section 17(2) of the West Bengal Premises Tenancy Act, in appro- 
priate cases. 


` It was contended that not having obtained relief on any previous occasion in 
respect of the disputed premises, the default of the tenant, if there be any, is entitled 
to be condoned under the Proviso to Sub-Section (4) of Section 17 of the said Act. 
This contention is not tenable. In the instant case, the tenant defendant has patently 
failed to comply with the requirements of sub-sections (1) and (2) of Section 17 and 
as such he was not entitled to any protection under sub-section (4) of Section 17 of the 
Act. That appart, Ordinance 6 of 1967 is a complcte answer to the contention 
raised, 

The provisions of Ordinance 6 of 1967 introduced material amendments in 
Section 17 of the 1956 Act. By Section 2 of the Ordinance, after Sub-Section (2) of 
Section 17, two other sub-sections, being (2A) and (2B). have been introduced and the 
proviso to sub-section, (4) was substituted. Sub-Section (2B) provides that no 
application for extension of time for deposit or payment of any amount under clause 
(a) to sub-section (2A) Shall be entertained unless it was made before the expiry of the 
time specified therefore in Sub-Section (1) or Sub-Section (2) and no application for the 
grant of instalment under clause (4) of sub-section (2A) Shall be entertained unless 
it is made before the expiry of the time specified in Sub-Section (1). 


On the date when the said Ordinance came into force (26 8 67), three classes of 
cases can be thought of coming under the purview of this section. In Class I would 
come three cases, where application for extention of time for making deposit or 
payment in terms of Sub-Section (2A)(a) or (2A) ¢b) is yet to zun out within the meaning 
of Sub-Section (1) or sub-section (2), asthe case may be In Class II would come 
three cases where the time for making application for extension of time under the 
ubove clauses of sub-section (2A) had actually ran out within the meaning of sub- 
section (1) or sub-section (2), as the case may be, and in Class IlI would come three 
cases where the defence against delivery of possession had already been struck out. 


* Appeal from Original Decree No. 939 of 1969. 
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In so far as the first and the third categories of Cases are concerned, no diffi- 
culty arises, for the tenants under the first category, would, be entitled to make an 
application for extention of time under sub-section (2B) and in so faras the third 
Category is concerned the tenants would be entitled to proceed or apply under section 
17B(1) as introduced by section 4 of the Ordinance. [nso far as the second category 
of Cases are concernd, it appears that they would be left without any remedy and the 
Present case falls within the second category. 

Benefits available under the Proviso to sub-section (4) of Section 17 of the Act 
would only be available to a tenant, if he conforms to the requirements of sub- 
section (4). Since the the tenant in the instant case, did not comply with the require- 


ments of sub-section (4), the benefits under the proviso in question are not available to 
him. 


Cases referred to ; 


(1) Mangu Ram v. Delhi Municipality, AIR 1976 SC 105 
(2) State of West Bengal v. Administrator, Howrah Municipality, 1972 
(1} SCC 366 : 1972 (2) SCJ 42 ` 

(3) M/s. P. Gurudayal y. Sagarmal Bengani,76 CWN 486 

(4) S. K. Mukherjee v. N. Ram Paria, 77 CWN 30 

(5) Jamuna Prosad Chaurashia v. K. L. poddar, 77 CWN 278 

(6) Parekh Bros. y. Kartick Chandra Saha, AIR 1968 Cal 532 
Monmohan Mukherjee and Manick Chandra Banerjee for the Appellants 
C. Tandon and Mrs. Gian Kaur’ ses ...for the Respondents 


The judgment.of the Court was as follows; 

Bhattacharyya J.: This appeal by the tenant defendant is directed 
against the _ judgment and decree passed by the Judge, 10th 
Bench, City Civi] Court, Calcutta decreeing the plaintiff-respondent’s suit 
for ejectment of the defendant appellant. The respondent sued the appe- 
Nant for eviction from premises no. 53, Mahatma Gandhi Road, Calcutta 
9 on the ground of default in ‘the matter of rent as also for subletting a 
portion of the premises without the prior consent of the landlord, ‘after 
service of a notice to quit. The plaintiff alleged that the defendant had 
failed or neglected to comply with the said notice served on him on Sept- 
ember 26, 1966 and accordingly the suit was instituted on March 28, 1967, 
In the said suit the defendant entered appearance on May 17, 1967 and 
filed his written statement disputing the default and denying the alleged 
subletting. On May 23, 1967 the defendant filed an application under 
section 17 (1) of the West Bengal Premises Tenancy Act, 1956 
(hereinafter referred to as ‘the Act’) for permission to deposit rents 
for the months of April and May 1967 and also for subsequent months, 
On the said permission being granted, the defendant deposited the rent 
for those months in court, On May 24, 1967 the defendant filed another 
application under section ' 17 (2):of the Act raising a dispute as to the 
amount of rent-in arrears and further contended that he had already 
over-paid a certain sum to the plaintiff. The plaintiff duly filed his obje- 

ction against the defendant’s application’ under section 17 (2) of the Act 
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on June 13, 1967 and simultaneously the plaintif filed another application 
under section 17 (3) of the Act for striking out the defence against delivery 
of possession. - On September 25, 1967, the defendant filed an application 
under the provisions of the West Bengal Ordinance VI of 1967, inter 
-alia, praying that if the court finds any amount payable by the .defendant 
as arrears of rent, the defendant prayed for payment of the said sum 
by instalments. To this application the plaintiff also filed his objection 
„on January 27, 1968. On July 13, 1968 the defendant filed an upplication 
under section 5 of the Limitation Act for condonation of delay in filing 
the application under section 17 (2) of the Act and an objection thereto 
was filed by the plaintiff on August 19, 1968 On September 6, 1968 the 
court below heard the application under section 17 (2) of the said Act 
read with section 5 of the Limitation Act and after hearing the learned 
- Advocates of the parties rejected the application on the ground that sec- 
tion 5 was not attracted to the facts of the instant case and-besides, the 
defendant had not been able to satisfactorily explain the delay in fiting 
the application. On the same date, the court passed an order under 
section 17 (3) of the Act striking out the defence of the defendant against 
_ejectment and thereafter the suit was heard and decreed exparte on 
. February 11, 1969, Against this decision the defendant preferred the 
instant appeal. 
2. Mr. Mukherjee, learned Advocate appearing. for the appellants 
AD this appeal, has contended before us that the learned Judge was in 
error in rejecting the defendant’s application under section” 17 (2) on the 
ground that it was barred by limitation. His: contention was that the 
provision of section 5 of the Limitation Act should have been made 
-applicable by the learned trial Judge and in the circumstances explained 
-op behalf of his client, delay of two days in preferring the application 
under section 17 (2) of the Act should have been condoned. In the next 
place, Mr. Mukherjee contended that assuming that the tenant was a 
„defaulter in the matter of payment of rent, he not having obtained any 
Such relief in respect of the premises on an earlier occasion, is entitled to 
the benefit of the proviso to sub-section. (4) of section 17 of the Act and 
the-decree passed in the-jastant suit cannot, therefore, be sustained. 
Lastly, Mr. Mukherjee challenged the notice of ejectment which accor- 
ding to him did not specify ei about the termination of the tenancy 
, Of the defendant. ~ 
3. Mr. Tandon appearing for. the respondent in this appeal joined 
, Issue on all the three points canvassed by Mr. Mukherjee before us and 
-took us through the relevant materials on record. Mr Tandon contends 
that even assuming that section 5 of the Limitation. Act is applicable to 
an application under section 17 (2) of the Act, the tenant defendant 
'. would not be entitled to any relief inasmuch as his initial application for 
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making deposit under section 17 -(1)-of-the Act was also barred by limit- 
ation ‘and the subsequent- deposit of rent--for the month of April 1968 
made by him on 18-5-68: was also beyond time. Consequently, the 


tenant defendant was not entitled _ to ciam the benefit of the proviso to 
sub-section (4) of ‘section ‘17 of ’ the-Act. 


4., Coming’ now to the question of notice, | it has to bẹ pointed oat 
“that a composite notice of ejectment and of | suit was issued.on.the defen- ` 
dant on September 21, 1966 “and the same’ was received by defendant on 
“September 26. The notice has been marked Ext. 1. This notice after 
reciting that the defendant was a monthly tenant, under the plaintiff in 
respéct of premises No. 53 Mahatma Gandhi Road at a certain rental, 
stated. that the defendant was ‘a defaultér in the matter of payment 
of _Tent ‘since April 1964 and he had also sublet a portion of the 
- premiaes without the previous consent in writing of the landlord. In para 
4 òf the said notice it was stated that the’ defendant should deliver quiet, 
peaceful and vacant possession to his landlord: of the demised premises 
excluding’ the ‘ground floor shop room on ‘the expiry of the last day of 
“October, 1966 and- on non-compliance of- the ‘said notice a suit for eject- 
“ment would be filed “against the . defendant for recovery of possession. 
This notice, in our ‘view, cannot be regarded as invalid or insufficient and 
it clearly. requires the defendant “to make’ over ‘possession on the expiry 
of the last day of the particular’. month - of tenancy. The notice as such 
cannot be regarded as insufficient. and invalid and the objection of Mr. 
Mukherjee ón this, score cannot, therefore, be accepted. 


5 “It, was. admitted ‘By Mr. Mukherjee that the application under 
‘section 172)" was filed two days beyond time’ and in. view of the materia] 
_on-record had ‘been properly rejected by the learned Judge. The writ of 
. summons , in. the - instant: case was served on ‘the defendant on April 
22, 1967, - and the defendant entered appearance on May 17, 1967. 
„Thereafter he filed two applications, one under section 17(1) and 

< another under section 17(2) of the. Act respectively on 23rd and 24th May 
1967. Both. the applications, it would -appear, -were barred by time inas- 
> much as section 17(i) contemplates that on- a suit or proceeding being 
_ instituted. by the landlord, the tenant shall subject, to the provisions of sub- 
‘section (1). within-one month of the service of writ of summons on bim de- 
. posit in court an amount- calculated at.the rate of rent at which it was last 
paid. Since the. writ of summons-was admittedly served on April . 22, 1967, 
- one - month. would expire- on the corresponding: day-in the following, 

- month, which. was a Monday. . As the Court was open on that day 
- both -the applications under sections 17(1) and 17(2) would thus appear to 
be beyond time. In fact the. defendant filed an application for condo- 
nation of two days’ delay in respect - of his application under section .17(2) 

. of the Act long AN Or RAROE but no such prayer was made, in so far as the 
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application under section 17(1) was concerned. Section 17(2) of the Act 
provides that where-thére is dispute as to the amount of rent payable by 
the time fixed, the tenant shall within the time specified in sub-section (1), 
deposit in court the amount admitted by him to-be due from him togethor 
with an application for determination of the rent payable. In the in- 
stant case the defendant no doubt raises a dispute, but at the time 
of. hearing of the said application, it was admittted .on behalf of the 
tenant defendant that he was in arrears to the tune of Rs. 4315.35 P. 
(Vide order No. 34/37’ dated 6-9-68). This amount was accepted by 
the learned Advocates of both the parties as representing the arrears 
of rent at the rate of Rs. 203.50 P. per month calculated upto March 1968 
after adjustment of alt payments, including payments towards Corpo- 
ration taxes. Thus the admitted position was that the defendant was 
in arreas to the tune of Rs 4315.35 P. and this sum had not been deposi- 
ted by the defendant. within time. Mr. Mukherjee contends that since 
his application under section 5 of the Limitation Act read with section 
17(2) of the Act was pending, he did not have an opportunity of making the 
deposit before the court and that at any rate, he was entitled to protec- 
tion under the proviso to sub-section (4) of section 17: When the appli- 
cation under section 17(2) of the Act came ‘up for hearing before the 
learned Judge, he rejected the application on’ two grounds. In the 
first place he held that section § did not apply toa case like this and in 
the second place he found that no adequate reason for delay in filing the 
application beyond time had been made out. Mr. Mukherjee assailed 
the decision of the learned Judge on both the grounds. Inso faras the 
first ground is concerned, he has relied upon the decision of the Supreme 
Court in the case of (1) Mangu Ram v. Delhi Municipality, AIR 1976 
SC 105. That case arose out of an appeal filed’ under section 417 of 
the Code of Criminal Procedure againgst an order of acquittal and the 
Supreme Court therein held that the provisions of section 5 of the Limi- 
tation Act, 1963 would be available to the appellant. It was held therein 
that unless any spectal or local law expressly excluded the applicability of 
section 5, it would be available for extention of the period in view of the 
departure made in the Limitation Act, 1963 in so far as provisions coa- 
tained in section 29, sub-section (2) was concerned. In another cas: before 
_ the Supreme Court, the words ‘sufficient cause” in section 5 of the Limi- 
‘tation Act'it was pointed out, should receive a liberal interpretation (2) The 
State of West Bengal y. Administrator. Howrah Municipality, 1972 SCJ 42. 
Ip (3) M/s. P. Gurudayal v. Sagarmal Bengani (76 CWN 486), a Division 
Bench of this Court, had laid down that the provisions of the Limi- 
tation Act of 1908 attracts the provisions of- section 5 of ‘the Limitation 
Act, 1963 tothe appcopriate provisions of the Premises Tenancy Act 
including section 17B(1) of the West Bengal Premises Tenancy Act. 
The Division Bench pointed out that the intention of the Legislature had 
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always been that section 5 of the limitation. Act could be availed of in 
suitable cases. In view of the above authorities, it must be held that the 
learned Judge was not correct in coming to the conclusion that the provi- 
sions of section 5 of the Limitation Act, 1963 did not apply toa case like 
this and we hold that this provision would be available to the tenant de- 
fendant in an application under section 17(2) of the Act in suitable cases. 

6. The question as to whether the delay in the instant case has 
been satisfactorily explained is.a matter on which we`do not find any 
reason to differ- with the learned Judge of the’ court below, even if 
the expression ‘‘sufficient cause” is liberally interpreted in this case. 
Mr. Mukherjee sought to contend that the tenant defendent was an 
old and ailing man, having had several heart attacks -and his case 
should therefore, have been viewed witha little more compassion by 
the learned Judge. It, however; appears from the record that inspite 
of his illness, the tenant defendant was not precluded from filing his de- 
fence on, the date on which he appeared before the court and also in 
making an application under section 17(1) of the Act earlier to the instant 
application under section 17(2). Inspite of his alleged illness, it appears 
from~ the verification of: the application under section 17(2) of the Act 
that he attended his Advocate’s chamber at 6 Madan Street, Calcutta on 
May 24,1967 and again on September 25, 1967 at the City Court pre- 
mises for signing the verification in connection with the application 
filed under Ordinance VI of 1967. It has not been satisfactorily explai- 
ned and it does not also stand to-reason why the tenant in the circums- 
tances could not prefer the application within time and we see no reason 
-to differ from the finding of the learned trial Judge that inspite of his ill- 
ness, he was not precluded from filling the application under section 17(1) 
of the Act and his defence several days earlier. The tenant defendant, in 
our view, has not been able to make out a satisfactory ground for con. 
donation of delay in the instant case and the application in the circumsta- 
nces must be held to have been rightly rejected. l 

7. Mr. Mukherjee’ s next contention is that not having obtained 
felief on any previous occasion in respect of the above premises his default 
if any, is entitled to be condoned under the proviso to sub-section (4) 
of section 17 of the Act and in support relied upon the Special Bench 
decision in the case of (4) S. K. Mukherjee v. N. Ram Puria (77 CWN 
30) and (5) Jamuna Prosad Chaurashia v. K. L. Poddar (77 CWN 278). 
In the first cited case the proviso to section 17(4) came under challenge 
as unreasonable and un-constitutional and the Special Bench held that the 
provisions:.of Act IV of 1968 or Act XXX of 1969 by which the proviso 
to sub-section (4) of section 17 was amended, could not be considered 
as unreasonable or unconstitutional. In the last cited case the Special 
Berch in interpreting the amended proviso to section 17(4), no doubt held 
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that the tenant will have to go only if hehaving already obtained the re- 
lief against eviction provided under sub-section (4) of section 17, has 
again committed a default in the payment’ of rent for four months wi- 
thin a period of twelve months. In the instant case we are not called 
upon to enter into that aspect of the matter, inasmuch as the tenant defen- 
dant has patently failed to comply with the requirements of- sub-sections 
(1) and (2) of section 17-and as such he was not eutitled to any protection : 
under sub-section (4) of section 17 of the Act. 


8. This apart the application by the defendant under the provisions 
of Ordinance VI of 1967 came to be filed before the court on September 
25, 1967, that is, long after the time stipulated in sub-section .(1) or sub- 
section (2) of section 17 of the Act. Mr. Mukherjee contends that the 
Ordinance VI of 1967 came to be promulgated on August 26, 1967 and he 
has filed the application within one month ‘from the date of such 
promulgation. According to Mr. Mukherjee an application for exten- 
sion of time as contemplated in section 17(2B) of the Act could only 
be made after the Ordinance amending section 17 cameinto force and 
it would be unreasonable in this case to expect any one to make an appli- 
cation for extension of time within the period stipulated in section 17(2B). 
Sub-section (2B) provides for the making an application for extension 
of time for deposit or payment of any: amount under sub-section (2A) 
(a) or for making an application for the- grant of instalments under 
sub-section (2A)(b) and no such application shall be entertained unless 
it was made before the expiry of the time specified therefor either in sub- 
section (1) or (2) or sub-section (1) as the case may be. It is evident 
from the above that the applications for extension of time or 
for the grant of instalments, as the case may be, must be made within 
the period stipulated in sub-sections (1) or (2) of section 17, no matter 
‘at what point of time the Ordinance may have come isto existence. Un- 
doubtedly it operates harshly with regard to a particular class of defaul- 
ter, but we do not think we can. stretch the language to give relief to 
any particular category of tenants. The identical point came ‘up for 
consideration before a Division Bench of this Court in the case of (6) 
Parekh Bros. v. Kartick Chandra Saha (AUR 1968 Cal. 532). In that case 
a verbal prayer was made before the court for extension of time spe- 
ecified in sub-section (1) or (2) of section 17 of the Actas amended — 
by the West Bengal Premises Tenancy (Amendment) Ordinance, 1967. The- 
Division Bench held that the application for extension of time for making 
the deposit or payment of any amount has to be made before the ex- 
piry of the time specified therefor in sub-section (1) or (2) of sec- 
toin 17 and since there was no such application for extension of time, 
the appellant was not entitled to any extension for this purpose. 
It was pointed out by the Division Bench that the Ordinance has been 
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framed in such a manner that very few tenants. would derive any benefit 
from it, but it was not for their Lordships to speculdte about the rea- 
sons as to why the Ordinance was drafted in that manner. Almosta 
similar view was taken by another Division Bench in the case of (3) M/S. 
P. -Gurudayal v. Sagarmal (Supra). In that case the Division Bench was con- 
sidering the applicability of the provisions of Section, 17B of the Act orig- 
inally introduced as section 17C by the West .Bengal Ordinance V1 of 
1967. The Division Bench after discussing the different Ordinances and 
Acts promulgated or enacted in this connection and after reciting the 
history of legislation of that particular section, held that an application 
under section 17B (1) could be made only from August 26, 1967. No 
other date had any relevance to the applicability of that section. The 
result of-this interpretation may have led to an impossible situation, but 
it was not for the court but for the legislature to intervene ‘and set the 
matter right. | 

9. The provisions of Ordinance VI of 1967 which was publised in 
the Gazette (Extra-Ordinary) on August 26, 1967, introduced material 
amendments in section 17 of the West Bengal Premises Tenancy Act, 
1956 by section 2 of that ` Ordinance, after sub-section 2 of section 17 
two other sub-sections, being (2A) and (2B) were introduced and the 
proviso to sub-section (4) was substituted, The introduction of the other 
‘ sub-sections is not relevant for our purpose. sub-section (2B) provided 
that no application for extension of time for the deposit or payment 
of any amount under clause (a) to sub-section (2A) shall be entertained 
unless it was made before the expiry of the time specified therefor in sub- 
section ( 1) or sub-section(2) and no application for the grant of instalment 
under clause (b) of sub-section (2A) shall be entertained unless it is made 
before the expiry of the time specified in sub-section (1). 


10. It will be evident. from a- reading of this section that 
three. classes or categories of cases could -be contemplated to be m 
existence at the date when the Ordinance came into force, namely, on 
August 26, 1967. . In the first class would come those cases, where appli- 
cation for extension of time for making “deposit or payment in terms 
of sub-section (2A) (a) or (2A) (b) is yet to run out within the meaning 
of sub-section (1) or sub-section (2) as the case may be. In the second 
class would come those cases where the time for making application for 
extension ‘of time under the above clauses of sub-section (2A) had actually 
run out within the meaning of’ sub-section (1) or sub-section (2) as the 
case may be and the third category: of cases would be those where the 
defence against delivery of possession had already been struck out. 

11. Insofaras the first and third categories of cases are conce- 
rned, no difficulty arises, for the tenants under the first category would 
be-entitled to make an application for extension of time under: sub-section 
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(2B) and in so for as the third category is concerned they would be 
entitled to proceed or apply under section 17B (1) as introduced by section 
4 of the Ordinance. In so far as the second category of cases are conc- 
erned, it appears to us that they would be left without any remedy and 
the instant case unfortunately falls within the second category. It is 
exactly such acase that was in contemplation of the Division Bench 
that decided (6) Parekh Bros v. Kartick Chandra (Supra) and their Lord- 
ships pointed out that it was not for them to speculate about the reasons 
why the Ordinance was drafted in that manner. Unfortunately for Mr. 
Mukherjee the instant case falls within the second class. Benefits availa- 
ble under the proviso to sub-section (4) of Section 17 would only be 
available to a tenant, if he conforms to tne requirements of sub-sec. (4). 
Since the tenant in the instant case did not comply with the requirement 
. of sub-section (4) benefits under the proviso is not available to him. For 
the reasons discussed above by us, we are unable to accept the contention 
raised by Mr. Mukherjee that he is entitled to relief under the proviso to 
sub-section (4) of section 17 in view of the promulgation of Ordinance VI . 
of 1967 on August 26, 1967. 

12. Inthe result, therefore, this appeal fails and the appellants are 
not entitled to any relief. The appeal, is accordingly dismissed. The — 
judgment and decree of the court below are uffirmed, but the decree shall 
not bs executed till the 31st of October, 1976 provided the appellants 
continue to deposit an amount equivalent to the rate of rent month by 
month by the 15th of each succeeding month according to English Cale- 
ndar in the court below, the first of such deposits is to be made by the 
15th of April, 1976. The rent for the month of October, 1976 is, however. 
to be deposited by the 3lst of October, 1976. In default of any of these 
deposits the decree will become executable at once. There will be no 
order as to costs in this appeal. 

13. No order is necessary on the application filed under section 
17 as amended by Act XXX of 1969 which was filed by the appellants in 
this Court on 24-3-76. l 

Janah J : I.agree. 

S. P.M. / 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Tarun Kumar Basu and Mr. Justice 


Manash Nath Roy 
Decision: April 4, 1976 
Art Press of India (P) Ltd. & Anr.... gs -... Appellants . 
` Versus 
Employees’ State Insurance Corporation ae ... Respondents* 


+F, M. A. No. 543 of 1966. 
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Employees’ State Insurance Act (39 of 1948), Secs. 2(12) & 40(I)— 
Definition of ‘factory’—Whether Art Press comes within definition— Whether 


it is Hable for contribution under Sec. 40(1). 

_ The Employees’ State Iusurance Corporation filed an application under section 
75(2) (a) of the Employees’ State Insurance Act 1948 against the appellants for recovery 
of-contribution of a specified amount. The bone of contention is whether the ,Art 
Press is to be dealt with as a factory within the meaning of Section 2(12) of the said Act, 
It was however contended that the Art Press being engaged in the business of printing 
would not come within the purview of the said Act as ‘printing’ would not come within 
the ambit of the expression “manufacturing process”, In support of the contention, 
reliance was placed- on the definition of ‘Factory’ as contained in Section 2 (12) of the 
said Act but the said contention was put forward without any reference to the other 
the expression, ‘manufacturing process” and “power” as mentioned in section 
2(12) of the said Act The Company contended that the. “printing” was not the “manu- 
facturing process”. 

' HELD: For ‘the purpose of finding out the validity ‘and determining the 
question whether “printing” would come within the expression ‘ ‘manufacturing process’, 
it is necessary to look to the provisions of the Factories Act and moreso, when the 
relevant definitions under the Factories Act have been made applicable and adopted 
forthe expressions used under the said Act. The relevant provisions of the Factories 
Act is section 2(k) which difines ‘ manufacturing process” and sub-section (iv) there- 
under makes it quite ‘clear that “‘printing’’ p and in fact has been included in the defi- 
_ nition of expression, “manufacturing process” 

Hence, “printing” is a Naa ETDE process” did comes under the Employees’ 

State Insurance Act 1948. ` 


Case referred to : 
. (1)- Uinon of India y. Delhi Cloth and General Mills Co. Ltd. AIR 
1963 SC 791 
Sadhan Chandra Gupta, Mrs. Manjari Gupta, oe Chandra Das 
and Monoranjan Basu.. o hes ...for the Appellants 
Prosanté. Kumar Ghose. E naii .. for the Respondent 


The judgment of the Court was as follows : — 

Roy, J. : In this appeal, the appellants- have impeached the judgment 
and decree dated July 29, 1966. made in case No. 7I of 1964, by Shri J.N. 
Mandal, Judge, Employees’ Court, West Bengal. 


> 2,.°On or about August 3, 1964 the Respondents herein (herein- 
after referred to as the: said Corporation) filed an application under 
section 75 (2) (a) of the Employees’ State Insurance Act, 1948 (hereinafter 
referred to as the said Act), against the’ appellants (hereinafter referred to 
as the Company) for recovery ‘of contribution amounting to Rs. 6,357.68P., 
alleging them'to be a factory in terms of section 2 (12) of the said Act. It 
was also contended that the said Company were liable to pay their contri- 
butions under the provisions of' section 40 (1) of the said Act and at the 
rates as provided in section 39 of the same read with Schedule 1. It was 
` further alleged that’ the said Company failed’ and neglected to pay or 
deposit their due contributions for a ‘period from 1957-1961, particulars 
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of such default have been mentioned in a Schedule to the application. 
It has also been alleged that they were also gailty of laches for non-prod- - 
uction of the relevant records, inspite of due demand. 

3. The said Company in their turn admitted the coverage of their 
establishment under the said Act, at first since January 1960 and thereafter 
they also admitted in the proceeding that they were in fact covered from 
1959. They contended that they had no liability or any obligation to pay 
any contribution prior to the period of January 1, 1960 as there were no 
coverage prior thereto. It was contended by them that only in January 
1, 1960, they were- established as a factory in terms of a letter of Nove- 
mber 5, 1963, issued by the Chief Engineer of Factories. Apart from 
denying the material allegations in the application under section 75 (2) 
(a) of the said Act, the said Company denied the allegations that papers 
and necessary records and documents were not produced by them. They 
also denied the correctness of the calculation made by the said Corpor- 
ation in support of their application and contended the same to be arbitr- 
ary and baseless. 


i 4. . In the proceeding before the learned Court below, the said 
Corporation, apart from leading oral -evidence, further produced the ins- 
pection reports of Shri B.B. Biswas (Ext. 2), that of Shri J. P. Roy (Ext. 
2a), two reports by Shri B. B. Sircar (Exts. 2b and 2c) and that of Shri S. 
K. Banerjee (Ext.2d), in support of their claim and contention that 
although the relevant documents were not produced by the appellants the 
necessary and relevant informations were derived through the said reports, 
on inspection being taken from other documents and mere particularly 
the Balance Sheets, from the office of Registrar, Joint Stock Companies. 
It further appears from the list of documents admitted in evidence for the. 
said Corporation that those exhibits were taken in evidence on admission. 


5. There is also no dispute that in the initial proceeding, the 
said Company also admitted their coverage under the said Act 
from 1959 to- 1964. So far as the periods from 1957-1958, the 
learned Court below, on consideration of the reports as mentioned 
hereinbefore and also on consideration of other evidence as available 
from the purpose Day Book for the years 1956-1959 (Ext. A). General 
Ledger for the years 1958 and 1959 (Exts. B and B(1), Cash Book for the 
year 1959 (Ext. C) and the Attendance Register for the year 1960 (Ext. E) 
apart from Ext. D, whichis anextract from the Purchase Day Book, 
came to the conclusion that for the years in question viz., 1957-1958 
the said company was also liable under the said Act. 

6. In this appeal, Mr. Gupta, appearing for the said Company 
has firstly contended that the entire determination was void, invalid, 
irregular and unauthorised as (i) the basis of calculation which was adop- 
ted, was incorrect, (ii) inadmissible evidence was received in evidence 


? 
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and (iii) the reasons are falacious. He secondly submitted that the 
said’ Company being engaged in the business of printing would not come 
within the purview ofthe said Act a3 printing would not come within 
the meaning of “manufacturing process”. 


7. In support of his first contention and the different branches under 
the same Mr. Gupta submitted that the Balance Sheets, which are the 
basis or the primary evidence of the reports in question, not’ “having been 
produced or received in evidence; the learned Judge should not have relied 
on them and made the determination on the basis thereof. He 
also submitted that in any event, Shri S. K, Banerjee, viz, the Inspector 
concerned, not having deposed or tendered for cross examination his report 
(Ext. 2d) shouid not have been looked into or received in evidence and 
` relied on for making the impugned determination. Such arguments” of 
Mr. Gupta, as rightly pointed out by Mr. Ghose, has lost all force 
and efficiacy because the reports in question were -taken into or received 
in evidence on admission by the parttes. 

8. in support of his second contention, Mr. Gupta placed reliance 
on the definition of “Factory” as contained in section 2(12) of the said- 
Act and contended’ without reference to the provisions to the effect that. 

“The expression” ‘manufacturing — process’ and power shall have the 

meanings respectively assigned to them in the Factories Act, 1948.” 
as mentioned under the said section '2(12) of the said Act and submitted 
that in terms of the said definition . “printing” would not come under the 
expression. “manufacturing process”. Thus, for the purpose of finding 
out the validity and determining the arguments as advanced by Mr. Gupta. 
viz., “printing”, if at all comes under `a “manufacturing process”, we. 
shall have to look to, the provisions of the Factories Act, 1948 and the 
more so when the relevant definitions under the Factories Act, 1948 have 
been made applicable and adopted for the expressions as mentioned 
hereinbefore.. The relevant provision of the Factories Act, 1948 which 
would be necessary: for ‘consideration, is section 2(k), which defines ‘ma- 
nufaoturing process” and sub-section (iv) thereunder, which is to the 
following effect :- 

(iv) composing types for iing by letter, press, lithography, pho- 
togravure or other similar process or book Binding 

(vV) 
which again aked it clenr that printing: is ak in ‘fact has been included 
in the ‘definition of “manufacturing process.” 


9, Thus “'printing’ isa manufacturing process under the said Act. 

- 10.. In view of the above, Mr: Ghosh is amply justified in his’ sub- 
missions that the contentions of Mr. Gupta on the point are without any 
substance and thè reference to the case of (1) Union of India & Anr. v. 
_ Delhi Cloth and General Mills -Co. Ltd., AIR 1963 SC 791. which he 
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did on thé question of and in support of his arguments, whether printing 
îs a manufacturing process, is of no assistence at all; e 

UI. Thus all the arguments of Mr. Gupta fail. . The appeal is there- 
fore dismissed. There will however be no order for costs. _ 


Basu, J.: I agree. 
N.C. S. 


[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Amiya Kumar Mookerji 
Decision ; April 23, 1976 
Keshab Chandra Ghose si ae Petitioner 
Versus 
State of West Bengal & Ors. ... Respondent* 


S. 240 of Bengai\ Municipal Act,. 1932—squattors erected shops on 
public street obstructing publics right of way—Notice given by Municipa- 
lity for removal of obstructions—Writ petition challenging the notice 
—maintainability of the petition—Rights and duties of Municipalities 
in respect of public streets—S. 241 of Bengal Municipal Act—Doctrine 
of promissory estoppel —Where does not apply. : 


Petitioner who were squatters erected shops on a public street vested in the 
Municipality obstructing the roadway. The Municipality issued notice calling upon 
tho shop-owners to remove the obstructions. The petitioners then applied under 
Article 226 of the Constitution challenging the notice. The petitioners contended that 
they had erected the shops many years ago and as such they could not be evicted without 
recourse to law.. It was further contended thatin any event, the Municipality could 
take action only under S. 241 of the Act and not under S. 240. The petitioner also 
contended that they had been in possession with the knowledge and implied consent 
of the Municipality and the Municipality was estopped from evicting them under the 
doctrine of promissory estoppel. A Rule was issued. On behalf of the Municipality, 
it was contended that the Municipality had been vested with legal- power under S 240 
of the Bengal Municipal Act to remove obstructions erected on a public street and 
the doctrine of promissory estoppel had no application to the case. 

HELD : (1) The petitioners who were admittedly squatters had no legal right to 
occupy the Jand belonging to the Muolcipality. As the petitioners were ‘unable 
to establish any legal right to the land in question, the application, under Article 226 
of the Constitution was not maintainable.. (2) A municipality cannot do what it 
pleases with a public street vested init. The Municipality is duty bound to see that 
a public street is properly maintained as a public thoroughfare. .(3) The Municipa- 
lity has been vested with ample powers under S. 240(1) of the Bengal Municipal Act 
to remove obstructions set up on public streets. S, 241 of the Act has no application 
where a structure is erected on a public street in disregard of Municipal law and with- 
Out sanction of the Municipality. (4) To invoke the doctrine of promissory estoppeal, 
it has to.be shown not only-that the promise was made but also that the party 
relying on the doctrine had ‘acted ‘to his detriment relying on the promise. Here 


*C.R. 19336-94 (w), 19772-804 (w) and 19120-31 (w) of 1975. 
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there was nothing to show that the petitioners had acted to their detriment relying 
on the alleged promise, © Tbe application must, therefore, bè dismissed. 
' Cases TEITER to:— — ~ 

dy Yashwant Singh v- Jagdish Singh, AIR 1968 SC 620 

(2) Virendra Singh y. State of Uttar Pradesh, AIR 1954 SC 447 
39 ‘Bishan Das & Ors. y. State of Punjab, AIR 1961 SC 1571 

(4) Midnapore Zamindary Co Ltd. v. Naresh Narayan Rey, 51 IA 293 

(5) Corporation of Calcutta v. D.N. Sen, 78 CWN 183 

(6) Fulta Fort Fishermen's Co-operative Society Ltdy, Addl. Dist. 
-` - ` Magistrate. 24 Parganas 1975 (1) CLJ 117 

{7) , Scotts (P) Ltd & Ors. $ Cii of. Calcutta & Ors., 79 
i CWN 883 ` 

(8) Ram Singh Paritam Singh & Ors. v. Chlef Commissioner, Union 

a ` Territory, AIR 1968 Punjab 470 


Ranjit Kr. Banerjee, Saktinath Mukherjee, Sudhis Das Gupta, Amit Roy: 
Abhijit Banerjee, Ashok Banerjee as .. for the Petitioners. 
D. Gupta, Standing Counsel, K. Ganguli, K. N. Laha, B. K. Roy Choudhury, 
P.N. Palit, Biswa R, ‘Ghosal, Dilip Bose ...for the Respondent nos. 1 and 2. 
Ajit Roy i Sailen oor Narendra N. Saha i 

. - for the Municipality. 
The: jedeme of the Court was as follows :— 


These 104 Rules were obtained by the petitioners who are squatters 
and have erected - temporary huts on the metalled portions of the pub- 
lio `street known as ‘“Arobinda Road” at Naihati. They -challenged 
“a notice dated. 31.10.75 issued by the Administrator, Naihati Municipa- 
lity, by:.which the petitioners were asked to remove the obstructions 
on the two sides of the road within 30 days from the date of 
that notice, in default, the authorities would take action in accor- 
dance with law. It is -the case of the petitioners that they 
were refugees and they were forced to leave East Pakistan. From 
Sealdah Station they shifted to Naihati. By erecting shops on the 
land, situated by the side of Arobinda Road within Naihati Municipa- 
lity, they started business. It is, alleged that the petitioners have been 
carrying, on business. since last’ 28 years. Sometime in 1953 the local 
police tried to disturb their peaceful possession but at the instance of 
the. union -known as Naihati Hawkers’ Union formed in 1950, the 
S.D.O., Barracpore, sent a note to the Officer-in-charge, Naibati Police 
- Station, that so long as alternative arrangements ‘were - not made, these 
poor hawkers should not be disturbed. The -petitioners approached tbe 
Minister, Refugee Relief and Rehabilitation, Union of India through 
their Union. The said Union was informed that the allotment of land 
for. rehabilitation was within the purview of the ‘State Government, Ulti- 
mately the Commissioner, Refugee and Rehabilitation. Department, 
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informed the said union by his letter dated 30.7.58. tbat steps for earlier 
acquisition of land were being taken by the Directorate. Sometime inp 
17.11.75 there was an .announcement by. beating of drums by the Admini- 
trator of the Naihafi Municipality whereby the petitioners were informed 
‘that they had to remove their Shops. within 30 days from the date of the 
announcement. Thereafter the petitioners went to the office of the respon- 
dent no. 3 wherein they collecter the impugned notice dated 31.10.75 dire- 
ting the shop-keepers to remove their structures. Fhe petitioners being 
agtieved, moved this Court and obtained these Rules as also the interim 
injunction. 

2, Affidavit-in-opposition has been filed on behalf of respondent no 
3 and affirmed by Kartick Chandra Mallick, Acting Executive Officer 
Nathati Municipality, wherein i: has been denied that the petitioners had 
been carrying on business at the side for the last 28 years or that they 
possessed. any trade licence from the Municipality. It has also been 
denied that the Municipality gave its consent, express or implied, or 
permission, to construct the shops or made any promise to the petitioners 
fhe Municipality never gave any assurance to any of the hawkers to 
construct the shops. Another affidavit-in-opposition has been filed on 
behalf of respondent nos. 1 and 2 and affirmed by Dipak Kumar Das 
Gupta, Assistant Secretary, Refugee Relief and Rehabilitation Department, 
Government of West Bengal, wherein it is stated that one Sri Nityananda 
Ghosh and 5 others of Naihati submitted a petition dated 25.5.56 to the 
Minister-in-Charge, Refugee Relief and Rehabilitation Department stating 
therein that 200 hawkers, stated to be in unauthorised occupation on both 
sides of Arobinda Road, Naihati had-been dirccted by the local police 
- to remove their shops in pursuance of the order of the SDO. Barrackpore, 
They prayed for requisition of an adjacent land of a local Zaminder for 
alternative accommodation for their business The Refugee Relief and 
Rehabilitation Department after enquiry considered it expedient to acquire 
the said land under the West Bengal Land Development and Planning 
Act, 1948, with a view to remove the encroachers from the vital through- 
faro of Naibati. Accordidgly, a notification under section 4 of the said 
‘Act was 'publiseed in the Calcutta Gazette. The Land Acquisition 
Collector, 24-Parganas (North), enquired into the matter and submitted 
his report under seetion 44(2) of the said Act recommending that the sch- 
eme of acquisition of the proposed land be dropped. Tbe- Refugee Reha- 
bilitation Commissioner could not inform the hawkers that the matter 
of acquisition had been dropped till thé letter from the Land Planning 
Committee wus received in January 1959. 


_ 3. Mr. Banerjee, appearing on behalf of the petit oners contented 
that the petitioners were enjoying possession of the land of the Municip- 
ality for the last 28 years and as such they could not b: evicted by any 
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executive order without taking recourse to law. Mr. Banerjee further 
contended that the petitioners had been ia possession with the knowled- 
ge and implied consent of the respondents and as such the respondents 

' were estopped by the doctrine of Promissory Estoppel from evicting the 
petitioners. In ‘support of his first point Mr. Banerjee relied upon the 
decisions of the Supreme Court in the cases of (1) Yeshwant Singh v Jagdish 
Singh, (AIR 1968 SC 620), (2) Virendra Singh v. State of Uttar Pradesh (A 
IR 1954 SC -447), (3) Bishan Das and ors v. State of Punjab (AIR 1961 SC 
1571) and-also the decision of the ‘Romania in (4) Midnapore Zamindary 
Company Limited v. : Naresh Narayan Roy, 51 Ind. App. 293. 

4. Mr. Roy Mukherjee, appearing. on behalf of the: Municipality 
contended that the petitioners had got no legal right and as such the pre- 
sent applications under Article 226 of the Constitution were not maintain- 
able.` In support of his contentions Mr. Roy Mukherjee relied upon the 
decision of a Dıvision Bench of this Court in the case of (5) Corporation of 
Calcutta v. D. N. Sen reported in 78 CWN 183. 


 §. It appears that all the decisions referred to by Mr. Banerjee 
have been considered in the Corporation of Calcutta’s case. At page 
198 of the Report Sabyasachi Mukherjee, J. observed that the ratio of 
the. aforesaid decisions seems to be that in order to be entitled to relief 
under Article 226 of the Constitution to prevent. interference with his 
property the petitioner must. establish a legal right to the property in 
question. If the petitioner asserts a right which prima facie establishes 
a legal right and which requires adjudication then the court must enqu- 
ire into that right and if that right is established then interference with 
that right i in appropriate, cases subject to other conditions regarding Article 
226 of the Constitution, should, be prevented by appropriate orders, If 
however, -the petitioner’s right is not established oris not found to be 
tenable then the petitioner is not entitled to any relief. 
6. ‘It is further observed that where State or local authorities by 
executive fait without the sanction ‘of the law or the authority 
of any judicial authority interferes with the right or possession 
of a person, such interference will be prevented by appropriate 
order under Article 226 of the Constitution but where a local aut- 
hority or State or statutory body .- interferes with the. possession, in ass- 
_ertion of its proporty rights and dispossesses a ‘person of his possession 
in which he has no right to be in possession under the law, even without 
‘any of the process of ‘the Court of law, such a person is not entitled 
to any ‘relief under Article 226 of the Constitution to be put in posse- 
ssion; he- may be entitled to other- reliefs in other proceedings” 
7. Mr. Banerjee: sought to distinguish that case and contended 
that in that'case the ‘Corporation of Calcutta were asserting their rights 
by virtue of the proviso to section 6(1)(h) of the West Bengal Estates 
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Acquisition Act and the Court found that the respondents had no right 
to be in possession of the land after the notice had been given by the 
Corporation. 


8. In the instant case under section 240(1) (a) of the Bengal Muni- 
cipal Act, 1932, the Commissioners may, without notice, themsely- 
es or by any other officer authorised by them in writing, remove or alter 


or otherwise deal with any hut, scaffolding, fence, post rail, platform or 


other obstruction ‘or encroachment which has, without first obtaining 
their written permission, been erected or set up in, over, above or upon 
any house, Gullior public street, sewer, drain, aqueduct, water house 
or ghat. Itis not disputed that no sanction was obtained by the petitio- 
ners for erecting these temporary structures on the public street. So, it 
is abundently clear that under section 240(1)(a) of the Bengal Munici- 
pal Act the Municipality has got the power to remove the obstruction 
or encroachment. ` 


9. It is contended by Mr. Banerjee that powers could not be 


exercised under section 240(]) (a) of the Act for the purpose of demolish- 


ing or removing a building inasmuch as for the demolition of a portion 
of a building provisions have been made in section 241 of the Act. It: is 
also contended that under section 330 of the Act the Municipality can 


' demolish any structure, but certain proceedings have been laid down 


7 


in that section and without complying with those procedures, powers 
cannot be exercised by the Municipality. 


10. In my view under section 240(1) (a) of the Act the Municipal- 
ity has got ample power to remove any encroachment on the public street. 
The word ‘encroachment’ used in that section means the act of wrongfully 
trespassing upon or interfering with the rights, property and privilege of the 
Municipality. Demolition of part of the building or verandah as referred to 
in section 241 contemplates that a particular part of the building or vera- 
ndah has been constructed in violation of the municipal rules inasmuch 
as in section 240 (1) (a) itself exemptions have been made by referring 
to section 241. So neither section 241 nor section 340 of the Bengal 
Municipal Act has any application to demolition of a structure constru- 
cted in complete disregard of the Municipal law and without obtaining 
a sanction from the Municipality. No legal action has yet been taken 
by the Municipality; only a notice has been issued. So, in my opinion, 
these applications are also premature. 

11. In 6) Falta Fort Refugee Fishermen’s Co-operative Society Ltd. v. 
Additional District Magistrate (E.A ), 24~Parganas and ors., reported in 
1975 (1) CLJ 117, it has been held that in order that the doctrine of - pro- 
missory estoppel may apply it has to be established not only that a 
promise was made but also that the‘ petitioner acted to bis detriment on 
the faith of the promise. 
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12. In the petition, nowhere it is stated how the promise had been 
held out by the Municipality that unless the petitioners were rehabilitated 
in the adjacent land which was going to be requisitioned by the State 
Government, the petitioners would be allowed to remain in occupation 
of the public streets of the Municipality. In (7) Scotts (P) Ltd. & ors. v. 
Corporation of Calcutta & ors., reported in 79 CWN 883, it has been held 
by this Court that public streets are vested on the Corporation of Calc- 
utta for the purpose of the Calcutta Municipal Act, 1951, for seeing that 
such streets are maintained and can be properly used as thoroughfares. 
The Corporation does not become the owner of the public streets in the 
sense that itcan do whatever it chooses with such streets as a private 
owner can do with regard to the property owned by him. Itisthe clear 
duty of the Corporation to seo that a public street can be properly used 
as a public street and is properly maintained as a public thoroughfare. 

13. The encroachment made by the petitioners onthe metalled 
, Portions of the road on the flanks of the central tarred portion has caused 
great inconvenience to the public of the locality. It has also been dis- 
closed in the affidavit-in-opposition filed on behalf of the acting Execu- 
tive Officer that the road became over-congested even for pedestrains and 
almost impossible for cars. The electric cables and water pipes lying 
under the road cannot be repaired due to the Structures of the shop rooms. 
Even municipal drains cannot be cleansed because of the structures of 
the petitioners. i 

14. Itis not disputed that the petitioners are squatters. In the 
case of (8) Ram Singh Paritam Singh and Ors. y. Chief Commissioner, Union 
Territory, Chandigarh, (AIR 1968 Punj., 470), a “squatter” has been 
defined as e person who settles or locates on land enclosed or unenclosed 
with no bona fide claim or colour of title and witbout the consent of the 
owner. Such a person is merely an intruder; and no matter how long 
he may continue there, no right in law vests in him. 

IS It appears that the petitioners have got no legal right to occ- 
upy the land belonging to the Municipality. In order to be entitled to 
get relief under Article 226 of the Constitution, a petitioner must estab- 
lish a legal right to the property in question. As the petitioners fail to 
establish such legal right, in my opinion, these applications under Article 
226 of the Constitution are not maintainable. 

16. In the result, these Rules are discharged. . All interim orders 
are vacated. 

17. There will be no order for costs. 

18. Let the operation of the order be stayed i a peried of two 
weeks from date, as prayed for. 


P. R. 
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[ SPECIAL JURISDICTION WEALTH TAX] 
Before Mr. Justice Samarendra Chandra Deb and Mr. Justice 
Dipak Kumar Sen.. 
Decision: 19th January, 1976. 
Commissioner of Wealth Tax, West Bengal- ce ee i 
` Versus ` 
~ Executors to the Estate of Sir E. C. Benthal (Deceased) Respondents* 


Wealth Tax—Liabllity of Executors— Whether Executors can be 
made liable for periods after death of the deceased—Scope of Sections 19, 
19A of the Wealth Tax Act, 1957—Section 24B of the Indian Income Tax 
Act, 1922. | : a 

Facts: Sir Edward died on 5th March, 1961 leaving a Will and several codicils, 
M/s Dalhousie Holding Ltd. are the representatives in India of the Executors to the 
estate left by him. They were assessd to wealth tax for the assessment years 1961-62 
to 1963-64. The relevant valuation date is the 31st March, each year.: The Appellate 
Tribunal set aside the. said assessments holding that they were nat asessable under the 
Wealth Tax Act, 1957, in view of the death of Sir Edward before the valuation date. 

Ona reference at the instance of the Commissioner :— 

HELD : (a) The net wealth on the corresponding valuation date of an indivi- 
dualis charged under Section 3 On the death of the asseasee, he ceased to be an 
individual on the corresponding valuation date within the meaning of the said Section. 
Accordingly; there could, be no charge on the properties on the relevant valuation 
date inasmuch as they ceased to be the properties of the deceased on that date. The 
estate left by tho deceased cannot come within the mischief of Section 3, 

(b) Section 19(2) cannot have also any application section 19(2) does not im- 
pose any charge on tbe net wealth of any individual and therefore it must be read and 
understood subject to and in the context of the charge imppsed by Section 3 of the 
Act. The Executors cannot be taxed under the Act in absence of any provision in 
the Act prior to its amendment in 1964. 

(c) Section 19A for the first time created a charge on the net wealth ofa 
person who was no longer alive on the corresponding valuation date and such charge 
is now enforceable against the estate left by him in the hands of his Executors 
and the administrators who are also for the first time treated as individulas by 
the amending Act, The said Section has no restrospective operation. 

(d) Section 24B of the Indian Income Tax Act, 1922 by fictio juries has extended 
the legal personality of the deceased assessee upto the end of the accounting year in 
which he died and accordingly the income earned by him or accrued to him 18 _ assesg- 
sable in the hands of his heirs or legal representative under the Indian Income Tax 
Act, 1922. But Section 19(2) of the Wealth Tax Act is not parimateria with Section 
24B of the Indian Income Tax Act, 1922, Accordingly, prior to the amendment the Exe- 
cutors could not be assessed to wealth tax even for the year in which the deceased died 
prior to the relevant valuation date. 

(e) (per Dipak Kumar Sen J.). The relevant date for the purpose of wealth tax 
being the date of valuation, if an individual ceased to exist before the valuation date 
then for that nancial year the said individual is non-existent and that unit of wealth 
for that particular financial year must be considered to be wealth of his estate which 
would exist on the date of valuation. Accordingly, the said unit of wealth cannot 
under Section 19(2) be assessed as the wealth of the individu! and at the same it also 


* Matter no. 71 of 1969. 
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be assessed as the wealth of the estate of the-deceased under Section 19A. The manner 
of-asessments as laid down under Section 19(2) and Section: 19A are materially 
different. This will lead to different manners and methods of assessment of the same 


unjt of wealth for the said financial ia The paS cannot be deemed to have 
intended such a position.. - 


Cases referred to; | 
co Jamnadas and anr_ y. Coimmisstoner of) Wealth Tax, Bombay and 
an , 56 ITR 648. i 
(2 M. Thrmani Mudaliar’ y. Commissiner. of Wealth Tax 96 ITR 152 
: (3) Commissioner of Income Tax v. Amarchand N. Shroff. 48 ITR 659. 
` (4) Commissioner of Income Tax vy, Bau Chandra’ Paul & Ors. (1975) 


- 719 CWN 589. ; 
B.-L. Pal and Ajit Sen Gupta . seers ie for the applicant 
P. K. Pal and Á: C. S. Chari’: — oe. se for the respondent 


, The judgment of. the Court was ‘as ; follows : 
a “Deb, J. This is a reference under section 27 (1) of the Wealth-tax Act 
1957 concerning the estate left by:Late Sir Edward C. Benthal. The asse- 
sessment years are 1961-62 to.1963-64. The Porere valuation date is the 
31st March, each year. 
2. Sir Edward died on March 5, 1961 — a will and several 
codicils. M/S. Dalhousie Holdings Ltd. are the representatives in India of 
the Executors to the estate left by him. They were assessed to. wealth-tax, 
but the Appellate Tribunal- has set aside the, assessment by holding that 
they were not assessable under the Act in view of the death of Sir Edward 
before the valuation date. Thereafter, the Tribunal referred the following 
question to this Court at the instance of the Commissioner : 
ae “whether, on the facts and in the circumstances of the case, wea- 
 Ith-tex assessment upon the executors to the estate of Sir EC Benthal 
(deceased) for the assessment years 1961-62, 1962-63 and 1963-64 were 
legally ‘made ?” 

‘3. Mr. B.L. Pal, the learned Counsel for the Revenue, has confined 
his submissious solely to the assessment year 1961-62 by conceding that the 
Executors cannot be assessed to wealth-tax in the assessment years 1962-63 
and 1963-64 in view of the decision of the Bombay High Court in the case 
of (1) Jamnadas and Anr. v. Commissioner of wealth-tax, Bombay and anr., 
reported i in 56 1TR ‘648. He, however, placed reliance on the said decision 
in support of his contention that the assets left by Sir Edward in the 
year of his death was taxable in the hands of the Executors. His further 
submission is that, ‘though no return was filed by Sir “Edward prior to his 
death, his Executors are liable to be taxed under section 19(2) of the 
Act, ‘His final submission is that section. 19A of the Act is retrospective 
in its operation and therefore the net ‘wealth of the deceased is liable 
to be, taxed in the bands of the Executors, under this section. 

-~ 4. Weare, however, not impressed by his submissions. ‘Section 3 
of the Act provides as follows; a 


L 


--. - - 
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“Subject to the’ other provisions contained ip this Act, there 
shall be charged for every assessment year commencing on and from 
the first day of April 1957, a tax in respect of the next wealth on the 
Corresponding valuation date of every individual, Hindu undivided fami- 
ly and company at the rate or rates specified in the Schedule.” 

o Fhe net wealth on the corresponding valuation date of an individual 
is Charged under this section. The legal personality of a person is ext- 
inguished on bis death. No deceased can possess any property. On his 
intestate death, the property passes to his heirs. And on his testate dem- 
Ise, it passes to the legatees under his will. This section contemplates a 
living person on the relevant valuation date. Sir Edward was not alive 
on that date. Hence, he'ceased to be an individual on the corresponding 
valuation date within the meaning of this section. Accordingly, there co- 
uld be no charge on these properiies on the relevant valuation date inas- 
much as they ceased to be the properties of Sir Edward on that date. 
The estate left by him, therefore, cannot come within the mischief of 
this section. 


5. The question now is whether the Executors can be brought to 
tax in the year of his death under section 19/2) of the Act, which reads 
as follows: | | 

“Where a person dies without having furnished a return under the 
Provisions of section 14 or after having furnished a return which the 
Wwealth-tax Officer has reason to believe to be incorrect or incom- 
plete, the Wealth-tax Officer may make an assessment of the net wealth 

of such person and ‘determine the wealth-tax payable by the person 
on the basis of such assessment, and for this purpose may, by the issue 
of the appropriate notice which would have had to be served upon 
the deceased person if he had survived, require from the executor, ad- 
ministrator or other legal representative of the deceased person any 
accounts, documents or other evidence which might under the provisi- 
ons of section 16 have been required from the deceased person.” 

Section 19(2) is attracted only under these two cirrcumstances 
(i), where no return was filed by the assessee under section 14 of 
the Act before his death and (ii), the Tax Officer has reason to believe 
that the return furnished by the assessee is an incorrect or incomplete 
return. Under section 14(!) of the Act, if the net wealth or an individual 
on the valuation date is of such an amount as to render him liable to pay 
tax under the Act he must, before the 30th June of the corresponding year, 
furnish to the wealth-tax Officer a return in the prescribed form and veri- 
fied in the prescribed manner setting forth his net wealth as on that valy- 
ation date, It is unnecessary to refer to the proviso to section 14(1) for 
admittedly it does not apply to the facts and the circumstanee of the case. 
Broadly speaking, notwithstanding section 14(1) of the Act, the wealth-tax 
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Officer, under section 14(2) of the Act, may issue a notice upon the exec- 
utor requiring him to furnish a return as to the net wealth as on the 
relevant valuation date of the deceased if the’ wealth Tax Officer forms an 
Opinion that the deceased was. liable to pay the tax. 
6. Section 3, as already stated, imposes a charge upon the net wea- 
Ith of an individual on the corresponding valuation date. Section 14 and 
section 19(2) do not impose any charge on the net wealth of any indivi- 
dual and therefore they must be read and understood subject to and in 
the context of the charge imposed by section 3 of the Act Accordingly, 
the question of filling of any return for the year of his death under sect- 
tion 14 of the Act by a person who is no longer alive prior to the corres- 
ponding valuation date can never arise, for he has died before the accr- 
ual of charge wnder the Act ard was accordingly not liable to be assessed 
under the Act. Hence, no notice under section 14(2) of the Act can at 
all be issued or served on his executor. Therefore. section 19(2) of the 
` Act cannot have any application in the facts and the circumstance of the 
case and accordingly the Executors to the estate of Sir Edward connot 
be taxed under the Act because there was no such provision in the Act 
prior to its amendment in 1964, 


7. “Where section 19 was not attracted, the executors could not be 
assessed or taxed under the Act and therefore to meet this situation, 
section 19A was introduced in the Act by the Wealth Tax Amendment 
Act, 1964 with effect. from April 1, 1965. Section 19A, inter alia, reads 
as follows : | 

“ASSESSMENT IN THE CASE OF EXECUTORS 
= () Subject as hereinafter provided, the net wealth of the estate 
ofa deceased person shall be -chargeable to tax in the hands of the 
executor or executors. 
'(2) The executor or executors shall for the purposes of this Act 
be treated as an individual. 
a : è 


Explanation—In this section ‘executor’ includes an administrator 
or other person administering the estate of a deceased person.” 

Section 19A (1) for the first time created a charge on the net wealth ofa 
person who was no longer alive on the corresponding valuation date and 
such charge is now enforceable against the estate left by him in the hands 
of his executors and the administrators who are also for the first tire 
treated as individuals by the Amending Act. The Act, prior to its amen- 
dment, came into ‚effect on April 1, 1957. Section 19A, as already 
stated, came into force on April 1, 1964. This section does not say that it 
“shall be deemed to have come into force on April 1, 1957” and not a 
word has been used in it even to suggest that it shall have retrospective 
operation with effect from any ‘earlier date. Therefore, the submission of 
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Mr. Pal that this section was in operation retrospectively from April }, 
1957 must fail. 

8. There was no dispute between the parties in Jamnadas’s case, 
(supra), regarding the assessment year 1960-61 in which year the. executors 
were assessed to wealth tax in respect of the, estate left by the deceased 
who died on October 5, 1959 after executing her last will but- before. the 
arrival of the corresponding valuation date which was October 31, 1959. 
The said assessment was accepted by the executors and thereafter . they 
were served with a nofice under section 14 (2) of the Act by the Wealth- 
tax Officer requiring them to file a return of the.estate left by the -dece- 
ased. The High Court set aside the said notice by holding that. they 
were not liable to be assessed for the assessmsnt yeass 1961-62 and the 
said notice was issued without jurisdiction... In support of his contention 
- that the Executors before us are liable to be assessed under Section 
19 (2) of the Act for the year of assessment in which Sir. Edward . died, 
Mr. Pal has placed reliance on the following observations: made by their 
lordships of the Bombay High Court at pp. 653-54 of the report : 

“The provisions in sub-section (2), when read with-sub-section (1) 
clearly indicate that the provisions.in this section were to enable the 
revenue to recover wealth-tax. in respect of the net wealth of the 

_ deceased. person for the financial year in which the person died. Though 
such deceased person ceased to-be the owner of all his properties at. a 
moment which was not the end of the financial year by legal fiction 
the tax was intended. to. be-levied - on- the footing- that he continued to 
own ‘estate left by him during the complete duration of the relevant . 
financialyear, _ The executors. administrators and other legal represen- 
tatives were made liable to pay such wealth tax for that relevant 
financial year from.out of the estate left by the deceased person.” 

9. But with due respect to their lordships, we are unable to agree 
with their above observations for the reasons already given and also for 
the reasons hereinafter stated. It has been held by their lordships of the 
Madras High Court in the case of(2) M. Thrmani Mudaliar v. Commissio- 
ner of Wealth Tax, reported in 96 ITR 152 that, section 19 of the Act 
created a liability on the executors only for a limited purpose, and that 
it was only after the Amending Act of 1964, introducing 19A came into 
operation, that ‘the executors became liable to be taxed as persons re- 
presenting the deceased and that prior to the insertion of section 19A the 
position was that. no liability ‘to pay wealth-tax was-attached to the estate 
‘ofa deceased individual which continued - -in the hands of the executors. 
And to the extent stated above we agree with their fordships of the 
Madras. High Court.. -. ~ 7 

- 10> The question as to` whether the petitioners ` were liable to be 
assessed or taxed'in the assessment year 1960-61 was not even mooted 


1976 (1) CLJ] Comm. of Wealth Tax, v. Exe. to the Est. of E.C. 569 


before their Lordships of the Bombay High Court and therefore it was not 

necessary for them to make the above observations. Reliance was pla- 

ced by their Lordships of the Bombay High Court on the decision of the 

Supreme Court in the case of (3) Commissioner of Income tax y. Amarchand 
N. Shroff, reported in 48 ITR 659. But Amarchand’s case is not on 

Wealth-tax Act but on section 24B of the Income-tax Act, 1922 (1). The 

scheme of the .Income-tax Act and the Wealth-tax Act and the subject 

matter of their respective charges are totally different. The charge, under 

the Income-tax Act, is on the total income of the assessee for the entire 

period of the accounting year and the liability to pay the Income-tax arises 
at the point of accrual of the income in that year. This liability is an 

accrued liability and is therefore enforceable in the hands of the executors 

on the death of the assessee even if the assessee’s death took place before the 
Close of the accounting year. Section 24B by fictio juries has extended 

the legal personality of the deceased assessee upto the end of the account- 

ing year in which he has died and accordingly the income earned by him 

or accrued to him is assessable in the hands of his heirs or legal represen- 

tatives under the income-tax Act. 


11. Whereas the charge is onthe net wealth of an individual on 
the corresponding valuation date under the Wealth Tax Act. The expre- 
ssion ‘assets’ as defined in secion 2(c) of the Act includes property of 
every description, barring those specified therein and in the Acts. The 
term ‘net wealth as defined in section 2(m) of the Wealth tax Act, “‘me- 
ans the amount by which the aggregate value computed in accordance 
with the provisions of this.Act of all assets, wherever located, belonging 
to the assessee on the valuation date...18 in excess of the aggregate 
value of all the debts and owed by the assessee on ‘the valuation date 
sete wee” The words underlined.by me are of pitotal importance, for 
they read with section 3 ofthe Act, inno uncertain term reveal that 
the “net wealth’ is the net. wealth on the corresponding valuation date 
and such net wealth is the net wealth belonging to the assessee on that va- 
luation date which in relation to the wealth tax assessment year ‘‘means 
the last day of the previous year as defined” in the Income tax Act, as sta- 
ted in section 2(q) of the Wealth-tax Act. The proprietory right. in the 
property of a natural person is extinguished with the extinguishment of his 
life and therefore it cannot be said that he is owner of any property or 
assets on the valuation date if he is dead on that date. 

12. Though the language used in section 24B of the Income 
Tax Act, 1922 and Section 19(2) of Wealth Tax Act are similar, the sub- 
ject-matter of the charge and the scheme of these two Acts being totally 
different, these ‘two sections cannot, in our opinion, - operate on th 
game field. These two sections must be read and uade:stood in their own 
context and must also be construed in the light of the respective schemes 
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of the respective Acts including the respective charges under the respective 
Acts. These two Acts are not in parimateria as held by this Court in the 
case of (4) Commissioner of Income-tax v. Balai Chandra Paul & ors., 
reported in 79 CWN 589, and accordingly, I am not inclined to be inspired 
by the above decision of the Supreme Court in construing Section 19 (2) 
of the Wealth-tax Act. | 


13. That apart, the date of death contemplated by section 19 (2) 
of the: Wealth-tax Act is the date on and after the corresponding valuation 
date, otherwise section 19A of the Act becomes wholly redundant. And 
our reading of the entire scheme of the Act is that, prior to its amend- 
ment, the wealth-tax was payable by the owner on his net wealth on the ` 
corresponding valuation date and if he was dead on that date his heirs 
and legal representatives were not assessable to tax. Weare also of the 
opinion that Section 19A is not retrospective but prospective and accor- 
dingly the Executors cannot be assessed to wealth-tax even in the year of 
assessment in which Sir Edward died inasmuch as he died prior to the 
relevant date for the reasons already stated. 


14. In the premises, we are unable to accept the contentions of Mr. 
Pal and return our answer to the question in the negative and in favour 
of the assessee l 

- I5, In the -facts and the circumstances of the case, we do not pro- 
pose to make any order as to costs. 

16. .Sen J. : I agree with the judgment just now delivered by my 
learned Brother, but would like to add the following : 

17, The undisputed position is that prior to the introduction of 
section 19A in the Estate Duty Act the estate of a deceased person could’ 
not be assessed to wealth tax. The Act as it stood prior to such introdu- 
ction contemplated assessment of an individual only. That meant an 
existing individual. - l 

18. The assistance which Mr. B.L. Pal,: learned Counsel for the 
Revenue, seeks to derive from the observations of the decision of the 
Bombay High Court in Jamnadas’ case, if accepted and applied literally 
would lead to anomalies. The relevant date for the purpose of Wealth 
Tax Act, being the date of valuation, if an individual ceases to exist 
before the valuation date then for that financial vear the said individual is 
non-existent for the purpose of the Wealth Tax Act and that unit of 
wealth for that particular financial year must be-considered to be the 
wealth of his estate which would exist on the date of the valuation. That 
being the position, the same ‘unit of wealth cannot under section 19 (2) 
be assessed as the wealth of ‘the individual and at the same time it also 
be assessed as the wealth of the estate -of the deceased under section 19A. . 
- The manner of assessment as laid down under section 19 (2) and section 
19A are materially different. This will lead to different manners and - 
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methods of assessment of the same unit of wealth for the same financial 

year.. The legislature cannot be déemed to have intended such a posi- 
tion. E 

19. In any event, the charging section, that is, section 3, is quite 

clear and it is only the individual, viz. an existing individual, who can 

- be assessed to wealth tax only if he is in possession of such wealth on the 

date of valuation. The construction as suggested by Mr. B.L. Pal, for 


the above reasons, is not acceptable, 
A. S.G. . 


m 


- [CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice .Chittatosh - Mookerjee and Mr. Justice 
Sachindra Kumar ‘Bhattacharyya 


' ` Decision: October 3, 1975 
Mrinal Kanti Das Burman ... ia Petitioner 


Versus — : ! 
State of West-Bengal & Ors: ... Respondents* 


Constitution of India, Art. 311—Order of dismissal— Exercise of 
power by Governor under Art 311 (2) proviso—Effect of Proclamation issued 
by President under Art. 356—Whether Governor has authority to make order 
of dismissal while Proclamation u/Art. 356 is in force—Judicial review of 
such order of dismissal. e . 


f 
While the 1970 Procalamation of the President was in force, the two petitioners 
in the two Rules were dismissed from service with immediate effect by two distinct orders 
of the Governor. Those orders were challenged in said Rules. The contentions raised 
were : (1) whether the Governor had the authority to pass the impugned orders of dismi- 
ssal and (2) whether-or not the impugned orders are subject to judicial review. 

HELD : It is true that under Clause (a) of Article 356 (1) of the Constitution, the 
President had proclaimed that he was assuming to himself all the functions of the Gov- 
ernment of the State of West Bengal and all the powers vested in or exercisable by the 
Governor, but at the same time, by preacribing under Clause c (i) that it would be lawful 
for him as the President of India-to act to such extent as he might think fit through the 
Governor of the said State, the President reserved to himself power to make incidental 
and consequential provisions necessary for giving effect to the objects of the said Proc- 
lamation. The provisions of the Constitution in relation to that State which were suspen- 
ded under Clause (c) (ii) did not include Article 153 of the Constitution providing that 
there shall be a Governor for each State. Therefore, even after Proclamation under 
Article 356, the office of the Governor of West Bengal had continued to subsist. But 
the powers vested in or exercisable by the Governor were assumed ‘by the President and 
during the Proclamation the Governor was to exercise only such functions and powers 
which the President might think fit to confer upon the Governor. 

- The Order no. G.S.R. 491 was in no way contradictory to or in varlance with the 
Proclamation under Article 356. It is not necessary for the President to issue another 


*C. R. No. 5354 (w) of 1970 and C. R. No, 2108 (w) of 1971. 
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Proclamation under Article 356 forthe purpose of confering powers and fuoctions 
upon the Governor. 

Hence the Governor of the State of West Bengal has the authority to declare 
that he has been satisfied that in the interest of the security of the State it would not 


be expedient to hold any enquiry under Article 311 (2) against the petitioners of the two 
Rules. 


The power of the Executive under Article 311(2) proviso (c) isa discretionary 
one and the satisfaction contemplated therein is a subjective one, but one aspect of the 
Rule of law is that the exercise of governmental authority directly affecting individual 
interest must rest on legitimate foundations. 

The contention that the exercise of powers under Article 311(2) proviso (c) is 
not justiciable, is not tenable. Itis true that the satisfaction contemplated under the 
said provision being a subjective one, the Courts can not substitute its view for those of 
the executive as to whether or not it would be expedient inthe interest of the security 
of the State to dispense with the erquiry under Art, 311(2). But the court is entitled to 
enquire whether the conditions precedent to the formation of such satisfaction have any 
factual basis ; secondly whether the executive had acted in good faith ; and thirdly, 
whether the existence of the relevant materials upon which the validity of the exercise 
of executive powers is predicated are present 

While the Court can not certainly consider the expediency of not holding any 
enquiry under Article 311 in the interest of security, the Court can certainly see whether 
the administrative authority bad arrived at its satisfaction by taking into account rele- 
vant considerations etc. 
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~ - The judgment of the Court was as follows :— 


. Mookerjee J.—Mrinal Kanti Das Burman, the petitioner in CR No. 
5354 (w) of 1970, had joined as a Sub-Inspector of Caicutta Polics Force 
in June, 1960. He was subsequently conirmed in the said post. In 
March 1963, he was promoted to the rank of Inspector.. In March 1970 
he was attached to the Home Guard Organisation. He had been allotted 
duties i in the Information Room of Lal Bazar Police Head Quarters. He 
was on leave -from October 28, 1970. On November 1, 1970 the De- 
puty, Commissioner of Police,. Home Guard, Calcutta served upon him 
the following order, No. 1450 GAC dated October 31, 19,0. 


Government of West Bengal. 
Home Department, General Administration. 


ORDER | 
No. 1450-GAC Calcutta, the 31st Oct. 1970 


- Whereas you Sri Mrinal Kanti Das Burman, Inspector, Calcutta Po- 
lice now attached to the Home Guard Organisation hold your office du- 
ring the pleasure of the Governor, 

` And whereas the Governor is satisfied that ezon are entirely unsuita- 
ble'for retention in service, 

And whereas the Governor is satisfied that in the interest of the secu- 
rity of the State, it is not expedient to hold an enquiry into the charges - 
against you under clause (2) of Article 311 of the Constitution of India. 

Now, therefore, the Governor is p'eased to dismiss you from service 
with immediate effect, 


~ 'By'order of the Governor. 
Secy. to the Govt. of West Bengal. 
The petitioner Mrinal Kanti Das Burman has obtained the present Rule 
challenging the aforesaid order dismissing him from service. 


2. Lalana Bhusan Sarkar, the petitioner in CR No. 2108(w) of 1971 
originally joined as a Constable in the Bengal Police Force. He was first 
promoted to the rank of Assistant Sub-Inspector of Police, ' thereafter .to 
the rank of Sub-Inspector. He was confirmed in the said post on Janu- 
ary 1, 1968. On June 7, 1971 he was served with order No. 173 PLS, 
dated June 2, 1971 issued by the Secretary, Government of West Bengal, 
Home Department, stating that he was unsuitable for service. The Go- 
vernor was satisfied that in the interest of the security of State it was not 
expedient to hoid any enquiry into the charges against him under clause (2) 
of Article 311 of the Constitution. Therefore, the Governor has been 
pleased to dismiss him frem service with immediate effect. The petitioner 
in CR No. 2108 (w) 1971 has challenged this order. 


3. It may be pointed out that on march 19,1970 the President of India 
in exercise of the powers conferred by Article 356 of the Constitution 
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had issued, a Proclamation, inter alia, stating that he was satisfied that - 
a situation had arisen in the West Bengal in which the Government of the 

State could not be carried on in accordance with the provisions of the 

Constitution of India. The President has assumed to himself asthe Pre- 

sident of India all functions of the Government of the State and powera 

vested in or exercisable by the Governor of that State. He declared that 
the powers of the legislature of the said State should be exercisable by 

or under the authority of Parliament. The President also made certain 
incidental and conséquential provisions for giving effect-to the said Pro- 
clamation. On the same date, the President issued anotber order direc- 
ting that all functions of the Government of the State of West Bengal and 
all the powers vested in or excisable by the Governor of that State under 
the Constitution or under any law in force in that State, would subject 
to the superintendence, direction and control of the President of India, 
be exercisable also by the Governor of the said State. 


4 The Learned Advocate for the petitioner has submitted that 
after the aforesaid Proclamation under Article 356 of the Constitution 
was issued, the Governor of West Bengal asa constitutional authority 
was denuded of all his powers and the functions including ‘those under 
Article 311(2) proviso clause (c) of the Constitution were exercisable. 
only, by the President. According to the learned Advocate for the peti- 
tioner no delegation of powers under Article 311 (2) proviso (c) was 
possible in law and, in fact, GSR 491, dated March 19, 1970, issued by the 
President made no such delegation. It has been next contendtd that altho- 
ugh the order for dispensing with enquiry uader clause (2) of Article 311 is 
made on the subjective satisfaction of the President or the Governor, as 
the case may be, that it is not expedient in the interest of the security of 
the State to hold such enguiry. The same invlove an objective process. 
According .to the learned Advocate for the petitioner, this Court has still 
jurisdiction to enquire, whether such administrative decision under Arti- 
Cte 311(2) proviso (c) has been made in good faith on relevant considera- 
tions. The orders impugned in these two. Rules were-made without fulfilling 
. the conditions precedent to the exercise of power under Article 311(2) 
proviso (c). According to the petitioners, there was no factual basis for 
formation of opinion by the Governor that it was not expedient in the 
interest of security of State to hold any enquiry under Article 311(2) of the 
Constitution. The petitioners have lastly contended that although the 
Governor or the President may be passing an order under said proviso 
(c) dispensing with the requirements of clause (2) of Article 311, still a dis- 
missal order must be in consonance with the principles of natural justice 
and the Administration would be bound to observe the rules of fair play 
by giving at least an opportunity to the delinquent officer to make his re- 
presentation before he is dismissed. 
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5. Thus the frst point in ‘these. two. Rules i is whether the Governor 
of West Bengal had any authority-to pass the impugned orders of dismis- 
sal. In this connection we have to- consider’ the -effect of the Proclama- 
tion under Article 356 of the Constitution.issued by the’ President of India 
{Vide GSR No, 490, . dated March 19, 1970] -and also the scope of the 
Presidential Order No. GSR‘No: 49i ‘dated’ March 19; 1970. The GSR 
No. 490 dated March 19, 1970 was; inter alia, in following terms :-— 

“Whereas I, V.V. Giri, President of India, have received a report 

from the Governor of the State of West Bengal and after considering 

the report and other informations received by me, [am satisfied ‘that 

a situation has arisen in which the Government of that State cannot 
be carried on in accordance with the provisions of the Constitution of 
india (hereinafter referred to as the Constitution).” 


6. Itis true that under clause (a) ‘of Article 356 (1) the Presi- 
dent had proclaimed that he was assuming to himself all functions of the 
Government of the State of West Bengal, all powers vested in or exercis- 
able by the-Governor of that State, ‘but at the same time, by Prescribing 
under -clause c (i) that it would be lawful for him as the President of 
India to act to such extent as he might think fit through the Governor of 
the said State, the President of India reserved to himself power to make 
incidental. and consequential provisions ~ necessary for giving effect to the 
objects of the said Proclamation. The provisions of the Constitution in 
relation to that State which - were suspended under clause (c) (ii) did not 
include the Article 153 of the Constitution providing that there shall be a 
Governor for each State. Therefore, even after the-Proclamation under 
Article 356,:the office of the Governor of West Bengal had continued to 
-subsist. But the powers vested in or exercisable by the Governor were 
assumed by.the President and during -the Proclamation the: Governor was 
‘to exercise only such functions and powers which the President might 
think fit to confer upon the Governor. In other words, such powers and 
functions were exercisable by the Governor. not directly under the Consti- 
tution, but to the extent the President of India might think fit to vest 
upon him. — 

7. The President of India- had ‘aged Order No. GSR 491 dated 
March 19, 1970 in pursuance of the provisions of sub-clause (i) of clause 
(c) of his aforesaid Proclamation, dated March, 19,-1970. We are unable 
to accept the contention of Mr. Chatterjee the' learned Advocate for the 
petitioners that the Order No. GSR 491 was in any way contradictory to 
or in variance with Proclamation. under. Article 356, dated March 19, 
1970. We are:of the view that it was not necessary for. the President to. 
issue another Proclamation’ under Article 356 for the purpose of conferr- 
ing powers and functions upon thë Governor. The President’ under 
clause (c).(i) proclaimed that it would be lawful for him to act to such 
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extent as he might think fit through the Governor of West Bengal. In 
pursuance thereof, the President had issued GSR No. 491 directing that 
all functions of the Governor of the State of West Bengal and all the 
powers vested in or exercisable by the Governor of the State under the 
Constitution or under any law in force in that State. which had been 
assumed by the President of India by virtue of clause (a) of the said 
Proclamation, subject to the superintendence, direction and contro! of the 
President of India, would be exercisable also by the Governor of the 
said State, 

8. During the period the aforesaid Proclamation remained in 
force, the Governor of West Bengal discharged his functions and exer- 
cised his powers with two basic differences. In the first place, the Gove- 
rnor’s functions and powers were subject to superintendence, direction 
and control of the President,. . Secondly, these functions and powers 
were exercisable also by the President of India. The President under 
clause (a) of the Proclamation, dated March 19, 1970, having assumed 
all the powers and functions of the Governor, the Governor during the 
emergency was to act as his delegate. Accordingly, the Governor was 
placed in a subordinate position under the President. In the circumsta- 
nces, we reject the extreme contention on behalf of the petitioners that 
during the aforesaid emergency the Governor ceased to be a consttutional 
authority and he was deprived of all his powers and functions including 
those under Article 311 (2) proviso (c). We have already pointed out 
that such argument would be completely untenable in view of the clause 
(c) (i) of the Proclamation, dated March 19, 1970 and also the Presidential 
Order No. GSR No. 491 bearing the same date sued in pursuance of 
clause (c) (i) of the Proclamation. 


9. It is true that that the G.S.R. 491 did not restore the full 
constitutional position of the Governor. During the period of Procla- 
mation the extent of the powers and functions of the Governor were to 
be determined by the President and the former exercised the delegated 
authority of the latter. We find nothing in the Constitution forbidding 
delegation of powers and functions by the President in favour of the 
Governor. Article 356(1)(c) confers powers upon the President to make 
incidental and conseqnential provisions for giving effect to the objects of 
Proclamation under Article 356. ‘Therefore, in the instant case, the 
Governor of the West Bengal has the authority to. declare that he has been 
Satisfied that in the interest of ‘the security of the State it would not be 
expedient to hold any enquiry under Article 311(2) against the petitioners 
of these two Rules. 


10. B.C. Mitra and A. K. Sinha, J.J, in (1) Gokulananda Roy v. 
Tarapada Mukherjee and others, 76 CWN 411 up held the powers of the 
Governor during the period of Proclamation to appoint a Commission 
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of Enquiry in exercise of powers conferred by section 3 of the Commi- 
ssion of Enquiry Act, 1952. B.C. Mitra, J. who deliverd the judgment of 
the Division Bench dealt with the scope of the aforesaid G.S R. Nos. 
490 and 491 dated March 19,1970 and in paragraph 18 of his judgment 
observed that in exercise of the powers, assumed by the President of 
India under clause (c) (i) of the Proclamation he could delegate all the 
functions of the Government of the State and all the powers vested in or 
exercisable by the Governor of the State, to the latter, subject to the 
superintendence, direction and control by him. The Governor had 
exercised the powers delegated to him by the said Notification. We 
respectfully agree with the above decision of the Division Bench in 
Gokulananda Roy y. Tarapada Mukherjee (supra). 
11. In the result, we reject the argument that during the period of 
the aforesaid Proclamation, the power under sub-clause (c) of clause (2) 
of Article 311 was exercisable only by the President. 
12. The next point for consideration in the two Rules is whether 
or not the impugned orders are subject to judicial review. 
13. Article 310(1) of the Constitution lays down that except as 
provided by the Constitution, tenure of office of persons serving the 
Union and_the State shall be during the pleasure of the President and the 
Governor respectively. But this ‘pleasure doctrine’ is subject to the rules 
or law made under Article 309 as well as to the conditions prescribed 
under Article 311. See (2) Union of India v. J. N. Sinha and others, AIR 
1971 SC 40, S.R. Das, CJ. in (3) Khemchand’s case AIR 1958 SC 300 (304) 
Stated clauses (T) and (2) of Article 311 have to be read as qualifications 
or provisos in which a ‘person holding a civil post shall be given reaso- 
nable opportunity of being heard’ before he is dismissed, removed, or redu- 
ced in rank. Ths proviso to clause (2) of Article 311 engrafts three excep- 
tions. [n other words, the provisions: of Clause (2) do not apply to three 
classes of case’ covered by proviso (a), (b) and (c). In these three classes a 
Government servant may be dismissed, removed or reduced in rank without 
any enquiry, 1. e. without informing him of the charges against him or giving 
him a representation on the penalty proposed. The above proviso express- 
ly abrogates the principles of natural justice embedied in Article 311(2). 
Therefore, we find ‘no substance in the argument that the State is bound 


_ to observe the principles of natural justice’ even -in cases where proviso 


(c) to Article 311(2) is invoked. When the president or the Governor, 
as the case may be, is satisfied that it would not be expedient to hold any 
enquiry under Article 311(2) in the interest of the security of the State, he 
may dismiss a Government servant without giving him any opportu 
of hearing. a : 

14. But proviso (c) does not fally revive the ‘pleasure doctrine’. The 
President or the Governor must fulfill the conditions precedent for invoki- 
ng the power to dismiss without enquiry. Farther it is no longer possible to 
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contend that the said proviso (c) has personally entrusted Head of the 
Union Executive and the Head of the State Executive with these extraor- 
dinary powers. A Bench consisting of seven Judges of the Supreme Court 
in (4) Samsher Singh v. State of Puajab, AIR 1974 SC 2192 have held that 
(5) Sardarilal v. Union of India AIR 1971 SC 1547 was wrongly decided. 
AN. Ray, CJ. in paragraph 30 of his judgment in. Shamsher Singh’ s case 
(Supra) observed :- 

“In all cases in which the President or the Governor exercises 
his functions con’erred on him by or under the Constitution with the 
aid and advice of his Council of Ministers he does so by making 
rules for convenient transaction of the business of the Goveroment 
of India or the Government of the State respectively or by 
allocation among his Ministers of the said business, in accorda- 

~ nee with Articles 77(3) and 166(3) respectively. Wherever the Consti- 
tution requires the satisfaction of the President or the Governor for 
the exercise of any power or function by the President or the Governor, 
as the case may be, as for example in Articles 123, 213, 311(2), Proviso 
(c), 317, 352()), 356 and 360 the satisfaction required by the Constitu- 
tion is not the personal satisfaction of the President or of the Governor 
but is the satisfaction of the President or. of the Goverror in the 
~ ‘constitutional sense under the Cabinet system of Government. The 
reasons are these..It is the satisfaction of. the Council of Ministers on 
whose aid and advice the President or the Governor generally exercises 
all his powers and functions. Neither Article 77(3) nor Article 166(3) 
provides for any. delegation of power. Both Articles 77(3). and 166(3). 
provide that, the President under Art. 77(3) and the Governor 
under Article -166(3) shall make rules for the more convenient transac- 
tions of the business of the- Government -and the allocation of busi- 
bess among the Ministers of the: said business. The rules of business 
and the allocation among the Ministers of the said business all indic- 
ate that the decision of any Minister or officer under the rules of busi-. 

ness made under these two Articles viz, Article 77(3) in the case of ; 
the President and Article 166(3) in the case of Governor of the State 
is the decision of the President or the Governor respectively.” 


A.N. Ray, C.J. in paragraphs 54, 55 and 56 of his judgment referred to the 
provisions ‘of the Constitution which expressly require the Governor to exer- 
cise his powers in his discretion. Thereafter, the learned Chief Justice con- 
cluded that ‘the President, the Governor act with the aid and advice of the 
Council of Ministers with the Prime Minister at the head in the case of the 
Union and the Chief Minister at the head in the case of State in all matters 
which vest in the executive whether those functions are executive or legis- 
lative in character. Neither the President nor the Governor is to exercise 
the executive functions personally.’ Again the learned Chief Justice in 
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paragraph 88 of his judgment held that the appointment as well as removal 
of members of Subordinate Judicial Service is an executive action of the 
Governor to be exercised with the aid and advice of the Council of Minis- 
ters in accordance with the provisions of the Constitution. 

‘Appointments and removals of persons are made by the President and the 
Governor as the constitutional heads of the executive on the aid and advice 
of the Council of Ministers. That is why any action by any servant of the 
Union or the State in regard to appointment or dismissal is brought agai- 
nst the Union or the State and not against the President or the Governor.’ 
In view of the decision of the Supreme Court in Samsher Singh v. State 
of Punjab and another etc. (supra) we are bound to hold that Article 311 
(2) proviso (c) does not require the personal satisfaction of the President 
or the Governor, but is the satisfaction of the President or the Governor 
in the constitutional sense under the Cabinet system of Government. 
Therefore, such powers under Article 311(2) proviso (e) like any other 
executive business may be allocated by the Rules of business and in such 
case the decision of any Minister or officer under the Rules of business 
framed under Article 166(c) would be the decision of the Governor (see 
paragraph 30, page 2198 of the Reports). 


15. Inthe above view, an order under Article 311(2) proviso (c) 
should be considered as an exercise of administrative power by the exe- 
cutive and the exercise of such power is subject to judicial review in 
the same manner as other discretionary orders are scrutinised by Courts 
[See (6) Barium Chemical v. Company Eaw Board, AIR 1967 SC 295 (7) 
Rohtas Industries v. S. D. Agarwal, AIR 1969 SC 707, (8) M. A. Rasgeed 
and ors. v. State of Kerala AIR 1974 SC 2249 etc]. The power of the 
executive under Article 311 (2) proviso (c) isa discretionary one and the 
satisfaction contemplated therein is a subjective one but one aspect of the 
Rule of law is that the exercise of governmental authority directly affecting 
individual interest must rest on legitimate foundation (see Halsbury’s Laws 
of England, 4th Edition, Volume I, Paragraph 2). Since the Governor 
can dispense with the requirements of Article 311(2) only on being 
satisfied that it would not be expedient in the interest of the security 
of the State to hold such enquiry, the Court has power to see 
whether there has been compliance with the conditions for the exercise 
of such executive powers. Naturally the, Court does not examine the 
sufficiency of the grounds on which the executive discretion has been 
exercised. In the first place, the courts may enquire whether in the facts 
there has been a decision by the President or the Governor or their 
delegated authority, if any, in terms of Article 311 (2) proviso (c). 
—Secondly, the exercise of discretionary power must satisfy certain 
implied conditions, (a) good faith of exeeutive authority, (b) exercise 
of power of the purpose for which it is granted, (c) consideration 
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of relevant matter, and lastly, (d) executive authority must act fairly (see 
Halsbury’s Laws of England, 4th Edition, Volume I, Paragraphs 20, 27, 
61, 62),. -In this connection. Mr. Chatterjee, learned Advocate for 
the petitioners has placed strong’ reliance upon the observations of 
A. N. Ray, CJ. in (8) M.A. Rasgeed and others v. The State of Kerala, AIR 
1974 SC 2249. The learned Chief Justice held in paragraph 7 of his 
judgment :-— .- . : 


“Where powers are conferred on public authorities to exercise 
the'same when ‘they are satisfied’ or when ‘it appears to them’, or 
_ when ‘in their opinion’ a certain state of affairs exists, or when powers 
_ enable public- authorities to take ‘such action as they think fit’ in 
relation to a subject matter, the Courts will not readily defer to the 
conclusiveness of an executive authority’s opinion as to'the existence 
of a matter of law or fact upon which the validity of the exercise of 
the - power is predicated”, - 
The learned Chief Justice in paragraph 9 of the same judgment further 
observed : oe = re ae i i 
= ` “Administrative decisions in exercise of powers even if conferred 
in subjective terms are to be made in good faith on relevant consider: 
ation. - The courts inquire whether a reasonable man could have 
_ come to the decision.in . question without misdirecting himself on the 
law or the facts in a material respect. The standard of reasonableness 
to which the’ administrative body is’ requiréd to conform may range 
from the courts’ own opinion -of what is reasonable to ‘the criterion of 
what a reasonable body might have decided. The courts will find out 
whether conditions precedent to the formation of the. opinion-have a 
__ factual basis”, ` gt an : 
Incidentally the above paragraph 9is-in accord with the propositions 
enunciated in paragraphs 22 and 62-of.the Halsbury’s Laws: of England, ` 
4th Edition, Vol.1.) The above statements of law is binding.upon us. The-. 
refore we are unable-to give any countenance to the argument on behalf of 
the. respondents thatthe, exercise of power under Article 311 (2) proviso 
(c) is not at all justiciable. It is true thatthe satisfaction contemplated: 
under the said provision being a subjective one, the court of law cannot 
substitute its-view for those of the executive as to whether or not it would 
be expedient in the interest. of the security of the State to -dispense with 
the enquiry under Article- 311 (2). But the-court is entitled to enquire 
whether-conditions precedent to -the formation of such satisfaction have- 
any factual basis. -Secondly,. whether the executive. had acted in good 
faith. Thirdly, whethsr the existence of the relevant materials upon 
which the validity of exercise of éxecutive power is predicated, is present. 
16. Mr. Chatterjee, learned Advocate for the- petitioners -rightly 
submitted that: the expression “security of the State’ has acquired‘a defi- 
nite meaning by judicial interpretation. In this connection he relied 
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upon the decisions of the Supreme Court in (9) Ramesh Thaper v. State of 
Madras, 1950 SCR 594 and (10) The State ‘of Bihar v. SANARI Devi (1953) 
SCA 152. | 

17. The question that arose im Ramesh Thaper’s case (Supra) was 
that whether the Madras Maintenance of Public Order Act (Act XXIII of 
1949), 1949 in so far as it purported by section 9 (1-A) to authorise the 
Provincial Government ‘for the purpose of securing the public safety 
and the maintenance of public safety and the maintenance of public 
order, .to prohibit or regulate the entry into or the circulation, 
sale or distribution in the Province of Madras or .any part thereof of any 
document or class of documents’, was a law relating to any matter which 
undermined the security of or tended to overthrow the State. The Supr- 
eme Court was of the view that the security of the State must be restri- 
cted to those- aggravated forms of prejudicial activities which were calcu- 
lated to endanger security of the State. Therefore, mere incitement crimes 
or public disorder did not come within the scope of the expression 

‘security of the State’. 

18. The respondents in support of their contention had relied upon 
the decision of Mudholkar and Badkas JJ, in (11) Jagdish Dajiba v. The 
Accountant General. of Bombay and other, AIR 1958 Bom 283, upholding a 
order of the President under Article 311 (2) proviso(c) required personal 
satisfaction of the President himself about the expediency of not giving 
any opportunity to the employee concerned in the interest of the security 
of the State: Thus, Badkas, J, observed in paragraph 26 of his judgment 
at page 289, i 

“The Constitution in its wisdom has reposed confidence in and 
invested powers in relation to services on the President who is the 
highest dignitary of our State and in whom thé executive Government 

- vests. The Constitution trusts that the President will always act 
‘with full justice to all and in the interest of the State of which he is a 
care-taker. The integrity and responsibility to carry on the executive 
Government are the only checks by which the Constitution is satisfied. 

19. But the Supreme Court in Shamsher Singh’s case (Supra) has 
now held that under Rules of business and the allocation amongst the 
Ministers all indicate that-the decision of any Minister or officer under the 
Rules of business is the decision of the President or the Governor respec- 
tively. Further in Jagdish Dajiba-v. The Accountant General of Bombay & 
ors (Supra) the learned Judge did not consider the extent of judicial review 
of the administrative action. The Executive authorities’ opinion as 
to the extent of a matter of law or fact‘ upon which the validity of exer- 
cise. of power depends is not conclusive. The Courts have jurisdic- 
tion enquire into the existence of the conditions precedent for exercise 
of such administrative action. 1n case the administrative decision be made 
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on subjective satisfaction the Courts can enquire whether any reasonable 
man could have come to the decision in question and whether the condi- 
tion precedent to the formation of the decision has any factual basis. 


20. Chandra Reddy, CJ. and Narasimbab F, in (12) Mahammed Hyder 
v. State of Andhra Pradesh, AIR 1960 AP 479 at pp. 484-85 approved 
the observations at paragraph 26 of the judgment of Badkas, J.in Jagdish 
Dajiba y. Accountant General of Bombay and others (Supra). We have 
already stated why we are unable to apply the Division Bench decision 
of the Bombay High Court at Nagpur in Jagdish Dajiba y». Accountant 
General of Bombay and others (Supra) to the facts of the present case. 


21. P. C. Mallick J., in (13) Narendsa Nath Das v. State of West 
Bengal, AIR 1962 Calcutta 481 held that the satisfaction contemplated 
in Article 311(2) proviso (c) was not the personal satisfaction of the 
Governor. The satisfaction contemplated was the satisfaction of the 
Governor as the constitutional head. The security of the State was 
the most essential executive act of the State and as such the matter 
Was a responsibility not of the Governor but that of the Government. 
Deprivation of an opportunity to a Government servant to show cause 
against any disciplinary action to be taken against him was clearly an act 
of State in relation to the security of the State. Such an act could not but 
be the responsibility of the Government and-not the personal responsibility 
of the Governor. Thus the above part of the judgment of P. C. Mallick J. 
seems to be in accord with the law laid down by the Supreme Court in Sa- 
msher Singh’s case (supra). But Mallick J, in paragraph 9 of his judgment 

with approval had quoted from the decision of Badkas, J, in Jagdish Dajiba 
y Accountant General of Bombay and others (Supra), Mallick J had also re- 
ferred-to the decision of the Andhra Pradesh High Court in Mohammed Hy- 
der v. State of Andhra Pradesh (supra). Apparently, before Mallick J, there 
was no argument similar to those advanced before us,, Therefore Mallick 
J. did not have any occasion to deal with the extent of the judicial 
review of subjective decisions made by the administrative authorities. 

22. P. K Banerjee, J. in (14) Chuninal Das Gupta v. State of West 
Bengal (CR No. 3681 (w) of 1971 disposed of an February.2, 1972) had 
upheld the power of the Governor to pass order under Article 311 (2) 
proviso (c). {n our view, the learned Judge correctly held that even after 
the Proclamation under Article 356 such an order could be issued in the 
name of the Governor. Banerjee J. had quoted ingextenso from the judg- 
ment of the Supreme Court in (15) AIR 1971 SC 2004 (Bhagban Cha- 
ndra Das v. The State of Assam and others)., We shall hereinafter deal 
with the said judgment. Banerjee, J. had also referred to the judgment 
of the Bombay High Court in Jagdish Dajiba y. Accountant General of 
Bombay and others (Supra), the decision of Mallick, J. in’ Narendra 
N. Das y. State of West Bengal (Supra) and the decision of Andhra 
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Pradesh High Court in the above two cases already cited. Again it does not 
appear from the judgment of Banerjee, J. that the order under Arti- 
cle 311(2) proviso ‘c) was challenged on the grounds taken before us. 
We have already observed that the main foundation of the decision of (11) 
AIR 1958 Bom. 283 and of the subsequent decisions whic} followed the 
same was that Article 31I (2) proviso (c) required the personal satisfacticn 
of the President or the Governor as the case might be. Further these deci- 
sions did not deal with the ambit of judicial examination of discretio- 
nary administrative orders. While the Court can not certainly consider 
the expediency of not holding an enquiry under Article 311 in the inter- 
est of security, the court can certainly see whether the Administrative 
authority had arrived at its satisfaction by taking into account relevant 
consideration etc. 


23. We may now proceed to consider the facts and circumstances 
of the present case. The petitioner in CR No. 535 (W) of 1970 has given 
details of his service career. The respondents have not disputed that he 
was given charge of a Police Station when he was still a sub-inspector. 
He has earned a large number of monetary rewards and recommendations. 
He was posted in a number of important branches of police service. There 
was no charge of allegation ever levelled against him. As late of Febru- 
ary 1970 he has been recommended for the award of Police Medal in and 
devotion to his duty. He was alleged in parag-aph 30 of his writ applica- 
tion that it was not possible for the Governor of West Bengal to go thro- 
ugh the entire record of the petitioner Mrinal Kanti Das Burman and his 
file was not placed before him. He stated in paragraph 31 of his Writ 
petition that the order of dismissal was passed solely on false report and 
information supplied by the interested persons inimically disposed towards 
him and hearing malice against him and without any investigation or con- 
sideration Of application of mind the authorities to any such report or infor 

mation mechanically issued the same’. He has claimed in paragraph 34 of hiS 

writ petition that the order of dismissal was illegal malafide and passed ar- 
bitrarily without jurisdiction. The Ground No. 2 of paragraph 37 of the 
writ petition in CR No. 5354 (W) of 1970 is that the impugned order was 
passed without the authority applying their mind. The Ground No. 3 is 
that the power has been exercised for the purpose wholly extraneous to the 
purpose for which it is vested in the authority. A number of other grounds 
have been taken regarding non-application of mind by the Governor. 
The ground of malafide has been also taken. 


24. The petitioner in CR No. 5354 (W) of 1970 called upon the 
respondents to produce before this Court the relevant records whatsoever 
for the purpose of arriving at the alleged satisfaction and also to establish 
that the fact that any satisfaction at all arrived at by the appropriate 
authority. 
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25, On November 26, 1971 K.G. Basu, Special Officer and Ex- 
officio Special Secretary, Home Department, Govt., of W. B. affirmed an 
affidavit-in-opposition on behalf of respondents 1,3,4,5 and 6. He did not- 
deny the details of the service career of the petitioner in CR No. 5354 (W) 
of 1970. But in paragraph 14 of his afitdavit-i -in-opposition he claimed that 
efficiency and ability of a Police Officer are to be judged not only by the 
result of judicial proceedings, but also on various other factors. The said 
deponent in paragraph 24 of his affidavit-in-opposition -stated that the 
Governor of West Bengal has taken the decision concerned. The Gover-. 
nor personally dealt with the case of the petitioner. The Governor himself - 
was satisfied that in the interest of the ‘security of the State it was not 
expedient to hold any enquiry in the case of the petitioner. The said depo- - 
nent in paragraphs 25, 26 of his affidavit-in-opposition inter alia claimed 
that the order of dismissal by the Governor himself in the interest of the 
security of the State was made ‘after he was satisfied. The Governor had 
passed the order of dismissal after perusing all relevant papers and after 
having satisfied that in the interest of the security of the State it was no tex- 
pedient to hold any enquiry under clause (2) of Article 311 of the Consti- 
tution. He was fully satisfied that the said case was a fit one for taking ac- 
tion. The Annexure ‘A’ to the said Affidavit-in-opposition affirmed by Shri 
K. G. Basu is a copy of an order of the Governor of West Bengal, dated 
October 24, 1970, that he was satisfied in the interest of the security. 
of the State it was not expedient to hold any enquiry under clanse (2) of 
Article 311 of the Constitution into the conduct of charges against the 
petitioner and two others. Therefore, he-dismissed them from service with’ 
immediate effect. The note of ‘the Chief Secretary and ` the report of the 
CR (presumably the Commissioner of Police) which were ance ne 
by the Governor have not ‘been’ disclosed. 


26. The petitioner in CR No. 2108(W) of 1971. had also deime that. 
he had setved with merit in the Bengal Police, subsequently known as 
West Bengal Police. He also averred that the impugned order has beén. 
made without application of mind and without consideration _ of relevant. 
materials. Tbe grounds taken in CR No. 2109 (W) of 1970 almost iden- 
tical with those taken in CR No. 5354(W) of 1970 to which I have aad 
referred. 

27. M. M. Kishari ET E Home Department, Government of | 
West Bengal, in his affidavit-in-opposition, dated January 24, -1971 claimed `- 
that the Governor of West Bengal himself being satisfied has passed the 
impugned order A copy of the order of the Government of West Bengal 
‘dated May 31, 1971, stated that -on -perusal of record, the Governor was 
satisfied that Lalana Bhusan Sarkar should be dismissed from service with 
immediate effect. The Governor was also satisfied- that in the interest 
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of the security of State it was not expedient to hold any enquiry under 
Article 311(2) of the Constitution. But, neither the said order nor the affi- 
davit, affirmed by M: M. Kushari contained the particulars of the records 
on which the Governor might have formed his satisfaction in terms of 
Article 311(2) proviso (c). ; 
> _ 28. At the hearing of these Rules we enquired from the learned. 
- Advocate General, who appeared on behalf of the respondents ‘as to 
whether the State proposed to claim any privilege regarding the produc- 
tion of the original records relating to the passing of the aforesaid 
orders under Article 311(2) proviso (c) against the petitioners of these 
two Rules. Thè learned Advocate General submitted that the Government 
‘did not propose to claim any privilege. At the same time, the respondents 
signified their unwillingness to bring the said records and any further 
materials relating to the passing of the impugned- orders. The learned 
Advocate General submitted that he, however,’ had no objection to show 
the relevant files to us provided the- same were not disslosed to the petiti- 
oners. We declined to peruse the files behind the back of the petitioners as 
it would be a flagrant disregard of judicial principles to decide these two 
Rules on the basis of. our personal knowledge about the contents of these 
files without affording any opportunity to the petitioners to meet the 
allegations that might have contained in the files. - 

29. Therefore, we have proceeded on the basis that the respondents had 
not produced any material in this Court to establish that the Governor of 
“West Bengal had formed his satisfaction in these two cases upon consider- 
ation of relevant materials, The Governor.can dispense with the enquiry 
under Article 311(2) only when he-is satisfied that it would not be expedi- 
ent in the interest of the security of the State. There is nothing before us 
to indicate that there was any material before the Governor or at any. 
event the materials before the Governor pertained to the security of the 
State. a ; 
30. Inthe instant case, as already. stated, we have nothing before 
us to show that the Governor had acted on considerations which were rele- 
vant to the security of the State. We do not know whether in fact there were 
materials-before the Governor indicating that~the petitioners undermined 
the security of the State or were trying to overthrow it. In Mrinal Kanti 
Das Burman’s case not even the notes of the Chief Secretary or the Com- 
missioner: of Police are before’ us. In Lalana Bhusan Sarkar’s case the 
Governor did not even state in his order that there was any note or preli- 
minary report concerning the petitioner. o 

31. Therefore, there has not been any satisfactory return by the res- 
pondents and we are bound to make-these Rules absolute. It is true that the 
onus of proof is upon the petitioners to prove that the impugned orders we- 
re invalid, In these cases they have alleged that there was non-application 
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of mind by the authority who passed the impugned orders. The 
respondents inspite of the opportunities afforded to them did not satisfy us 
that materials at all existed showing tbat the Governor had satisfied 
himself that it would not be expedient in the interest of security of the 
State to hold enquiries against the petitioners in terms of Article 311(2) 
of the Constitution 
32. In the above view, we make these Rules absolute ; let writs of 
Certiorari issue quashing the impugned orders of dismissal ; let writs of 
_Mandamus also issue commanding the respondents to for bear from giving 
effect or any further effect to the said impugned orders of dismissal. Or- 
ders passed in these Rules, however, will be without prejudice to the rights 
of the respondents to proceed afresh against the petitioners in accordance 
with law. 
Bhattacharyya, J.: I agree. 


N. C. S. 


[ORDINARY ORIGINAL CIVIL JURISDICTION } 
Before Mr. Justice Dipak Kumar Sen 
Decision : March 19, 1976 
Brijmohanlal Rathi & another... ae ...Plaintiffs 
Versus à 
! Amin Chand Pyarelal... sih ... Defendant* 


Court’s inherent power to try a mixed issue of law and fact as a preli- 
minary issue—Rule 2, Order XIV of Civil Procedure Court—Circumstan- 
ces where such inherent power can be exereised—Registration of a firm 
under 8.59 of the Partnership Act—When takes place—Firm un-registered 
when suit is instituted by the firra—lIf suit is maintainable. 


Numerous issues were raised in the suit, some of facts, some of law and others 
of mixed law and fact. Issue No. 1, which was a mixed issue of law and fact was (a) 
whether the plaintiff firm was a registered partnership firm at the time of tho institu- 
tion of the suit and (b) if not, was the suit maintainable, After two of plaintiff's 
witnesses had been examined on the question of the registration of the firm,—the 
defendant urged that the Court should determine issue No. 1 first and if it was found 
that the plaintiff firm was not registered on the date of institution of the suit, dis- 
miss the suit on the ground thata suit by a non-registered firm is not maintainable 
in view of the provisions of S.69 of the Partnership Act. The plaintiff contended that 
there should be no piecemeal hearing of the suit and that under Order XIV, Role 2 
only a pure issue of law could be determined as a preliminary issue and the issue No. 
1 being a mixed issue of Jaw and fact could not be tried as a preliminary issue. It was 
further contended by the plaintiff that a firm should be deemed to have been registered 
when the application for registration reached the Registrar. : 

HELD: (1) Under Rule 2, Order XIV of the Code, only a pure issue of law 
could be tried as a preliminary issue. (2) However, apart from the provisions of Order 
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XIV, the Court has an inherent power, to be exercised in exceptional circumstances, to 
try one or some of the issues first though in trying such issue or issues some questions 
of facts may have to be determined. (3) In deciding whether. any such issue should be 
decided as a preliminary issue, the Court has to strike a balance between two conflict- 
ing considerations viz (a) that the determination of the preliminary issue may dispose 
of the entire issue and thereby save time and costs and (b) that a piecemeal trial should 
be avoided as it may lead to protracted litigation resulting from remand by an appeal- 
late court. (4) The Court should also consider (a) whether the facts which have to be 
determined in trying the preliminary issue are complicated requiring considerable 
evidence and (b) whether such facts relate only to the preliminary issue or are relevant 
also for the other issues. (5) In the instant case, the iesue of fact involved in issue No. 
1 was not a complicated one and was also not at all relevant for the rest of the issues 
and the, determination of issue No.1 might dispose of the entire suit whereas the 
determination of all the isssues could be made only after a protracted trial. (6) In the 
circumstances of the case, issue No, 1 should be tried as a preliminary issue. (7) Regist- 
ration of a firm takes place only when the necessary entry is made in the Register by the 
Registrar under S. 59 of the Partnership Act and not earlier. (8) As the plaintif firm 
was not registered on the date of institution, the ‘suit was not maintainable. 


Cases referred to! 


(1) Yatindra Nath Chaudhuri & Anr. y. Haricharan Chaudhuri, AIR 
1915 Cal. 87 
(2) Mahomed Solaiman v. Birendra-Chandra Singh & Ors, SOLA 247 
(3) Sowkbai Pandharinath v. Tukojtrao Holkar, AIR 1932 Bom. 128 
(4) Naresh Mohan Thakur & Ors. v. Brijmohan Misra, 37 CWN 355 
(5) Fazlehussein Haiderbhoy Buxamusa & Ors. v. Yusufally Adomji & 
Ors, AIR 1955 Bom 55 
(6) Haridas v. Vijayalakshmi, AIR 1956 Bom 721 
(7) Major S. S. Khanna v. Brig. F. J. Dillon, AIR 1964 SC 497 
(8) Ramprasad Thakurprasad vy. Kamtaprasad Sitaram, AIR 1935 
Allahabad 898 o 
(9) Commissioner of Income-Tax, Andhra Pradesh y. M/s Jayalakshmi 
Rice & Oil Mills Contractor Co., AIR 1971 SG 1015 
(10) State of U. P. y. Manbodhan lal Srivastava, AIR 1957 SC 912 
(11) Montreat Street Rly, Co. v. Normandin, 1917 AC 170 
R. C. Deb, T. P. Das... © - at ... Plaintiff 
Somnath Chatterji... on eh ... Defendant 

The judgment of the Court was as follows :— 

The plaintiffs in this suit are Brijmohanlal Rathi and Gharashyamlal 
Maheswari. and the defendant is a firm Amin Chand Pyarelal. The 
plaintiffs claim a -decree for Rs.. 1,73,565.00 alternatively, acco- 
unts and a decree for the amount found due with further interest and 
costs. n 

2. The plaintiffs have described themselves in the cause title as 
carrying on business as a registered partnership under the name and 
style of ‘Shree Ratan Navaratan’ at 115, Canning Street, Calcutta. 
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3. The facts on which the plaintiffs’ cause of action is based are ra- 
ther complicated. It is the case of the plaintiffs in the plaint that until- 
the 30th November, 1961 the plaintiff No. 1, that is, Brijmohanlal Rathi 
was the sole proprietor of and used to carry on business under the name 
and style of “Shree Ratan Nava Ratan”. It is alleged that in or about 
July, 1959 there was an agreement between the plaintiff No. l and the 
defendant, a dealer in iron and steel goods, that there would be tran- 
sections between them involving payment of money on the part of the 
plaintiff No. 1 and supply of goods on the- part of the defendant. Appa- 
rently this agreement was oral. It is further alleged that pursuant to 
this agreement transactions were had between the parties anda mutual 
open and current account was maintained in respect thereof. 

4. Itis alleged that on the Ist December, 1961 the plaintiff No. 
l took the-plaintiff No. 2 as his partner_in the said business, It is all- 
eged that since that date, i.e., the Ist December, 1961, the plaintiffs 
Nos. 1 and 2 have been carrying on the said business in partnership. It 
18 specifically alleged that the partnership has been registered. 


5. It is alleged that thereafter, in December, 1961 the plaintiff 
No. 1. informed the defendant about the formation of the partner- 
ship and there was a further oral agreement between the plaintiffs 
and the defendant. This agreement provided that the existing mutual 
open and. current account between the plaintiff No. 1 and the defendant 
would be continued and treated as an account between the new partnership 
of the plaintiffs and the defendant and that the dealings and transactions 
would be continued between the plaintiffs and the defendant in the same 
way and on the same terms as were had between the plaintiff No.1 and 
the defendant prior to the constitution of the partnership of -the plaintiffs. 

6. It is alleged that in June, 1962 accounts were gone into and ad- 
justed and a sum of Rs. 3, 21,000.00 was found lying to the credit of the 
Plaintiffs in the said mutual, open and current account. It was agreed 
thereafter, between the plaintiffs and the defendant that the defendant 
would return a sum of Rs. 1,50,000/- out of the said amount to the plain- 
tiffs leaving a balance of Rs. 1,71,000/- to the credit of the plaintiffs in the 
account. Against the said credit the defendant would supply goods to the 
value of the balance amount to the plaintiffs by the end of 1962. _ 

7. It is alleged that on the 19th June, 1962 the defendaat paid to the 
Plaintiffs a sum of Rs. 1,50,000/-, but there was failure and neglect on 
the part of the defendant to supply any goods to the plaintiffs. It is alleged 
that a third oral agreement was entered into between the parties, 
‘in February, 1964, whereby, it was agreed that the defendant would not 
be required to supply any goods to the plaintiffs but the defendant 
would return to the plaintiffs the said balance amount of Rs. 1,71,000/- 


8 The plaintiffs allege that this balance sum of Rs. 1, 71,000/- 
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norany part thereof has been paid by the defendant. On these facts, as 
stated above the plaintiffs instituted this suit on the 14th July, 1964. 


9. A written statement has been filed on behalf of the defendant. 
The defendant categorically denies that there is-any partnership between 
the plaintiffs Nos, -1 and 2 as alleged in, the plaint. It is also denied that 
ahe business “‘Sbree Ratan ‘Nava Ratan” 18 a registered partnership. It is 
denied that there was a mutual, open and current account us alleged in the 
plaint. Itis further denied that there was any adjustment of the account 
between the plaintiffs and the defendant on the 19th June, 1962. The 
defendant alleges that at the request of the plaintiff No. 1 a sum of Rs. 1, 
50,000/-.was refunded in casb. It is admitted that at that point of time a 
sum of Ks. 1,46,000/- remained due to the. plaintiff No. 1. 

10. Between November and December, 1962 the defendant alleges 
to have, sold and- delivered to the plaintiff No. 1 in his said business a 
total quantity of 156. 150 metric tonnes of fabricated structural materials 
at the rate of Rs. 1, 100/- per metric tonne. The defendant alleges that 
the total price of the said. supplies being Rs. 1,71 »765/- after adjustment 
of accounts, a sum of Rs. 25,765/- became | due and payable by the plain- 
uff. No. 1 to tite defendant. mee 


il. The defendant has claimed a set off i in. the following terms:— 
“The defendant claims a decree for Rs. 25,765/- against the plain- 
tiff and claims a set off for the said amount of Rs. 25,765/-against the 
plaintiffs’ alleged dues.” : 
‘The other allegation and contention. in the Written Statement need 
not be adverted to at present. 


12. There was an amendment of this written statement byan order 
made in the suit on the 17th August, 1966. Pursuant to this amendment 
an additional written statement was ued on behalf of the plnintiffs on the 
aie December 1966. ; 


13. The following issues were “raised ‘and settled at the trial on 
the Sth September,: 1974. 
a) Was the firm of Shreeratan Navaratan a registered partnership at 
the time of the. institution of the siit ?- - 
(b) If not, is this suit maintainable ? `. 


2(a) Was there any agreement.as alleged- in paragraph 3 of-the plaint ? - 
-(b) Were there transactions between the plaintiff No. | and the defen- 
dant on the_ basis of such- alleged agreement ? 

3(a) Was the plaintiff No. 2 taken as partner of Shreeratan Navaratan 
as alleged in paragraph 6 of the plaint and was the partnership cons- 
‘tituted as alleged in the said paragraph ? 

(b) Was the defendant informed about such alleged partnership ? 
4. was there, any agreement as — in on 7 of the plaint ? 
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5(a) Was there any taking of adjustment of and accounts as alleged ip 
paragraph 8 of the plaint 7 
(b) Was the sum of Rs. 3.21,000/-found lying to the credit of the plain- 
tiffs on such alleged adjustment 7 
(c) Was there any mutual, open and current account as alleged in the 
said paragraph 7 
6(a) Was there any agreement as alleged in paragraph 9 of the plaint 7 
(b) Was the sum of Rs. 1,50,000/-paid by the defendant on the basis of 
such alleged agreement 7 
(a) Was there any failure or neglect on the part of the defendant to 
supply any goods as alleged in paragaraph I{ of the plaint T` 
(b) Was there any sale or delivery as alleged in paragraph 8 of the wri- 
~ tten statement 7 
8(a) Was there any promise by the defendant as alleged in paragraph 12 
of the plaint ? 
(b) Was the alleged account kept open or was there any continuous 
account as alleged in the said paragraph ? 


9. Was there any agreement as alleged in paragraph 13 of the plaint ? 

10. Was there any promise by the defendant as alleged in paragraph 
15 of the plaint ? 

11. Are the plaintiffs entitled to any interest as alleged in the plaint or 
at all ? 

12. Is the suit bad for misjoinder of parties 7’ 

13. Is the suit barred by the laws of Limitation ? 

14. To what relief, if any, is the plaintiff entitled 7 


14. One witness on behalf of the plaintiffs was examined de- 
bene esse on the 6th June, 1972. At the trial after the raising of the 
issues another witness of the plaintiffs was also examined. 


15. After the examination of this witness was over, it was contend- 
ed on behalf of the defendants that the Court should first determine the 
question whether the plaintiffs constituted a registered partnership and if 
the Court found that the plaintiffs’ firm was not registered, then the suit 
should be held to be not maintainable under the provisions of the Part- 
nership Act and should be disposed of accordingly. It was contended on 
behalf of the plaintiffs on the other hand that the parties have joined 
issue on various points and there should not be a piecemeal hearing of the. 
suit. Once the plaintiffs have started adducing their evidence, the entire 
evidence should be taken and all the issues should be disposed of. 


16 This preliminary point was argued at length from the Bar and 
various decisions were cited and the parties invited the Court to decide 
this point first before proceeding with the rest of the suit. 


17. This question raised at the initial hearing of this suit is not 
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free from difficulties. To appreciate the point it is necessary at the out 
set to consider the relevant statutory provisions. 

Order XIV of: the Code of Civil Procedure provides for settlement _ 
of issues and determination of suit on issues of law or on issues agreed 
upon. Rule 1(5) of this Order provides as follows :— 

“At the first hearing of the suit the Court shall, after reading the plaint 
and the written statements, if any, and after such examination of the 
parties as may appear necessary, ascertain upon what material pro- 
positions of fact or of law the parties are at variance, and shail 
thereupon proceed to frame and record the issues on which the right 
decision of the case appears to depend.” 

Rule 2 provides as follows :— 

“Whero issues both of law and of fact arise in the same suit, and the 
Court is of opinion that the case or any part thereof may be disposed 
of on the issues of law only, it shall try those issues first, and for that 
purpose may, if it thinks fit, postpone the settlement of the issues of 
fact until after the issues of law have been determined.” 

Rule 4 of this Order provides that the Court may examine witnesses 
or documents before framing issues. 


18. Order XV of the Code of Civil Procedure provides for disposal 
of a suit at the first hearing. Under Rule 1 of this Order, if the Court finds 
that the parties are not at issue on any question either of law or of fact, the 
Court i8 required to pronounce judgment immediately. Under Rule 2, 
where there are more than one defendant and any of such defendants is 
not at issue with the plaintiff.on any question of law or of fact, the Court 
may at once pronounce judgment for or against such a defendant and 
thereafter the suit shall proceed only against the other defendants. 

” 19. Rule 3(1) of this Order, which appears to be of greater rele- 
vance in the instant case provides as follows :-— 
“Where the parties are at issue on some question of law or of fact 
and issues have been framed by the Court as hereinbefore provided, 
if the Court is satisfied that no further argument or evidence than the 
parties can at once adduce is required upon such of the issues as muy 
be sofficient for the decisien of the suit, and that no injustice will 
result from proceeding with the suit forthwith, the Court may proceed 
to determine such issues and, if the finding thereon is sufficient for 
“the decision, may pronounce judgment accordingly, whether the sum- 
mons has been issued for the settlement of issues only or for the final 
disposal of the suit.” 

20. The relevant Rules of this Court, are contained i in Chapter XIV 
of the Original Side Rules. Rule 6 in this chapter provides as’ follows :— 

“Where after a written statement has been filed by a defendant 
it appears that the only questions are questions not of fact but of 
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law, or that it is desirable that any question of law should be decided 
before the issues of fact or that any of the issues of fact should be 
tried before the others or where it is showa that the settlement of 
issues would simplify the trial, or expedite the termination, or materi- - 
aly diminish the costs of the suit, the Court may, upon the application 
of either party, appoint a day for settling the issues, and may for that 
purpose, where necat, postpone the ii of hearing for final dis- 
posal of the suit.” 

Rule 7 provides for filing’ of & copy of issues in the minute book of the 

Court after the same are settled. 

2t. Mr. Somnath Chatterjee, Fearned Counsel on behalf of the 

defendants, has contended that the plea taken by the defendant was not in 
the nature of a demurrer. AH that the defendant submitted was that ar 
issue in the nature of preliminary issue be decided first. This preliminary 
issue was primarily an issue of law and the fact that some evidence 
documentary and oral has been adduced, does not convert this issue into 
an issue of law. The relevant document in this case, i.e., the certificate 
of registration of the partnership firm of the plaintiffs, was disclosed as 
early as on 26th July, 1966. Under section 68 (2) of the Indian Partnership 
Act this copy was a conclusive proof of the registration or otherwise of - 
the partnership and this could be tendered as proof without any further 
evidence being taken. This certificate was a.publie document within the 
meaning of section 74 of the Evidence Act and certified copies of such 
records could be produced ino proof of the contents of the public 
documents or part thereof under sections 76 and 77 of the Evidence 
Act. ) 
22. It wascontended that there was no bar either in the Code of 
Civil Procedure or in the High Court Rules to hear a suit piecemeal. In 
fact both the Rules of the High Court and Order XV Rule 3 of the Code 
of Civil Procedure contemplated a situation where the Court could try 
and hear one issue before disposing of the other issues. 

23. It was contended further that the defendant should not be 
dragged to a prolonged trial on complicated facts and on long accounts 
if the defendant was able to non-suit the plaintiffs on a preliminary point 
as to the maintainability of the suit. If it was necessary for the Court 
to determine a primary fact or to take some evidence for this purpose 
the Court should do so and dispose of the suit accordingly. Whether 
such a preliminary issue would strictly be classified as a pure issue of law 
or amixed issue of law and fact would make no ) difference to the 
position. 

' 24. Mr. R. C. Deb and Mr. T. P. Das, learned Counsel for 
the plaintiffs contended on the other hand that it was settled law that 
the Courts should not try a suit piecemeal, If a proceedings was app: alable, 
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it was all the’ more necessary for the Court to dispose of all the 
points arising or brought before it so that on appeal the matter may not 
be remanded back for disposal of the issues on points left undetermined 
at the initial trial. l 

25. It was contended that under Rule 2 of Order XIV of the Code 
of Civil Procedure the Court could try as`a prelimmary issue only a 
pure issue of law and not a mixed issue of fact and law. It was urged 
that the issue which was being sought to be tried asa preliminary issue 
by the defendants could by no stretch of imgination be called a pure 
issue of law inasmuch as the evidence of some sort was necessary in order 
to determine the same. In the- instant case the plaintiffs had to adduce 
evidence to show that the firm was registered and if the defendant cont- 
ended otherwise then it may have to adduce evidence to the contrary. 

26. It was also contended that it would not be possible to- dispose 
of this suit in its entirety by determining the question as to registration. 
In paragraph 8 of the written statement the defendant had raised a defence 
by way of set off. Even if the plaintiffs were non-suited the defendant’s 
claim of set off, on which they claimed a decree, would have to be gone 
into and determined by the Court. It was contended therefore, that in 
the ‘entire facts and circumstances of this case, the Court should not and 
in fact could not dispose of the suit on the basis of one issue only. 

27. A number of cases in support of the respective contentions of 
the parties-were cited from the Bar, which are dealt with in their chrono- 
logical order. 

28. [he earliest decision cited was a decision of a Division Bench 
of this Court in the case of (1) Yatindra Nath Chaudhuri & another v. Hari 
Charan Chaudhuri reported in AIR 1915 Calcutta, at page 87. In that 
case, the Subordinate Judge had raised 22 different issues in the trial of 
a suit. Thereafter the leaned Judge directed 11 of the said issues to be 
tried as issues of law without any reception of evidence. The Division 
Bench held that the issues which the Subordinate Judge treated as issues 
of law, in fact raised mixed questions of law and fact and it would be 
illegal to treat such issues as involving only pure questions of law and 
to decide them as such without taking any evidence. Accordingly the 
order’ of the Subordinate Judge was set aside. 

29. In their judgment the learned Judges considersd Order 14, 
Rule 2 and Order 15, Rule 3 of the Code of Civil Procedure and observed, 
inter alia, as follows :— 

_ “In the Courts of this country it has frequently been pointed out 
that the trial of a case piecemeal. may lead to protracted litigation 
and serious inconvenience and involve the parties in heavy costs if the 

_ case is taken repeatedly on appeal to a superior tribunal”. 


30. In their judgment, their Lordships quoted the observations of the 
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Judicial Committee in the case of Tarakant Bannerjee y. Puddomoney 
Dossee, reported in 10 Mooris Indian Appeals, at page 476, as follows :- 
“It is much to be desired that in appeable cases the Courts below 

should, as far as may be practicable, pronounce their opinion on all 
the important points, because the Courts below, by forbearing from 
deciding on all the issues joined not infrequently render necessary a 
remand in a case which might otherwise be finally decided on appeal ; 
this is pertainly a serious evil to: the party litigant, as it may involve 
the expense of a, second apes as well as that of another hearing 


below.” 
31. The next: Beenie sited also on behalf of the plaintiffs was a 


decision of the Privy Council in the case of (2) Mahomed Solaiman v. 
Birendra Chandra Singh & ors., reported in 50 Indian Appeals, at page 
247, which also quoted with approval its earlier decision in the case of 
Tarakant Bannerjee v. Puddomoney Dossee (Supra). 

32. Thé next decision on this point was cited om behalf of the defe- 
ndant in the case of Sowkabai Pandharinath v. Tukojirao Holkar, 
reported in AIR 1932 Bombay, at page 128. This decision is of a Division 
Bench of the Bombay High Court. In the facts before the Bombay High 
Court, the trial Judge bad originally directed a preliminary issue to be 
tried and thereafter he directed three other issues to be tried along 
with it also as preliminary issues From this direction there was an app- 
eal to the Division Bench. 

33. Tbe Bombay High Court held that under Rule 2 of Order 14 
. it was not permissible for the Court to frame a preliminary issue of fact. 
They went on to observe as followss : 

“No doubt when the Court has framed the issues which properly 
arise, the Judge may come to the conclusion that one or more of those 
issues should be tried first and independently, becouse the evidence on 
such issue or issues can be conveniently separated from the rest of the 
evidence and the finding on that issue or issues may render the trial . 
of other issues unnecessary. I understand-that a practice exists under 
which at times issues are framed on a summons taken out for that pur- 
‘pose, and that- Judges do sometimes, without framing all the issues 
which arise, frame particularly issues which raise questions of fact, 
which it is considered can be conveniently tried before other issues, 
and that was the practice which was adopted in the present case. But 
I think that is a dangerous practice, because unless the Judge has befo- 
re him and present to his mind all the issues which arise, he may well 
fail to realise that the particular issue which he has framed neally depe- 
nds on the answer to other issues.” 

34. The defendant relied on this decision for the erapeipa that it- 
was permissible for the Court to determine first some- a the issues after 
all the issues have been raised, 


` 
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35. The next decision cited on, behalf of the defendant was the deci- 
sion of the Privy Counsil.in the case of (4) Naresh Mohan Thakur & Ors. V. 
Brijmohan Misra, reported in 37 ‘Calcutta Weekly Notes, at page 355. The 
- facts were that a suit had been filed by -certain riparian owners against 
other riparian owners. The complaint of the plaintiffs was that a dam had 
been-erected by the defendants across the river which, it was alleged, was 

affecting the right of the plaiutiffs to uninterrupted supply of water and 
= was causing damages. The plaintiffs , claimed a declaration of such right 
of the plaintiffs of an uninterrupted supply of water and also an injunct- 
jon against the defendants. The plaintiffs also claimed a named sum as 
damages for the injury sufferred by the plaintiff and for further damages 
till the obstruction was removed. 

36. At the end of the evidence of the firet witness called by the p'a- 
intiffs the latter made an application that the determination of the extent 
of the Joss sustained should be reserved -.by the Court till after the decree 
_ was passed in the suit. It was contended that this procedure would save 
time if the plaintiffs. ultimately failed. The Subordinate Judge allowed 
this application of the plaintiff. The Subordinate Judge found that dama- 
ges had been caused to the plaintitf but such damages would not be 
what had been claimed but what might be determined thereafter. On ap- 
peal, the High Court confirmed the finding of the Subordinate Judge but 
dismissed the claim for damages altogether on the ground that the plaint- 
ffs ought to have adduced evidence at the trial and proved their damages, 
The High Court held that the, PROPADA Judge should have decided the 
claim. 

- 37. On these facts, the Judicial Comites held that the order pos- 
tponing the determination of the amount of damages was a proper and 
convenient order, -The judicial Committee also observed that the Court 
had inherent jurisdiction to determine how a suit should be conducted 
before it. Judicial Committee held that the appeal of the plaintiffs should 
be allowed. and the plaintiffs would be entitled to recover such damages as 
might be determined. The matter was remitted to the -Court below for 
the determination of such damages. - 

38. The next decision ‘cited on behalf of the detenidast was a deci- 
sion of a Single Bench of the: Bombay High Court-in the case of (5) Fazlehu- 
ssein Halderbhoy Buxamusa and others -v. Yusufally Adamji and others, re- 
ported in AIR 1955 Bombay, at-page 55. In this case the High Court consi- 
dered the scope of Rule 2 of Order 14 of the Code of Civil Procedure in 
the background of a preliminary issue raised as tothe jurisdiction of the 
Court. ` The Court observed at page 57 of the report as follows: 

“In considering the preliminary issue-the Court must look to the 

averments in the plaint and consider any objections which the defend- 
ant may choose to raisé against the maintainability of the action on 


A 
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those averments. The question of jurisdiction which is raised by way 
of a demurrer has always to be decided on the allegations made in the 
plaint and not on the contentions that the defendant may raise. It is 
true that if the jurisdiction of the Court depends upon the proof ofa 
fact and the question as to the existence or otherwise of that fact is- 
canvassed, the parties may lead evidence in support of their respective 
cases before the preliminary issue as to the jurisdiction of the Court 
is decided. But in the present case there is no scope for recording evi- 
dence for arriving at a conclusion as to the existence of any fact on 
the proof of which alone the Court’s jurisdiction depends,” 
39. The defendant cited this case as an authority for the proposi- 
tion that even in trying a preliminary issue the Court may allow the par- 
ties to lead evidence before deciding the matter on such preliminary issue. — 


40. The next case cited by the defendant was another decision of 
a Single Bench of the Bombay High Court in the case of (6) Haridas v. 
Vijayalakshmi, reported in AIR 1956, Bombay at page 721, which 
followed the earlier decision of the Bombay High Court in the case of 
Sowkabai (Supra). 


41. The last decision cited on this point by the defendant was 
Watanmal Boolchand v. N, V. Stoomvaart, reported in 63 Bombay Law 
Reporter, at page 702. Hence twenty issues had been raised on behalf 
of two defendants and seven issues on behalf of other defendants. It was 
contended that some of the issues should be tried as preliminary issues. 
The plaintiffs opposed such picking of issues for preliminary determina- 
tion, 


42. In this case the Court was primarily concerned with whether 
the issues which were sought to be tried first were issues of law or issues 
of fact. The Court held that Rule 2 of Order 14 of the Code of Civil Pro- 
cedure applied only when some of the issues in a case were pure issues 
of law. The Court had first to determine whether there were any issue 
or issues which were ‘pure issues of law and whether the case or any 
part of the case was capable of being disposed of on such issues. If it was 
found that both the conditions as stated above were satisfied, it was obli- 
gatory upon the Court to determine such issues of law as preliminary 
issues. A 
43. It was further observed in the judgment as follows : 

‘If in the determination of the aforesaid first condition the Court 
comes to the conclusion that there 1s no issue before it which is pure- 
ly as to law but that all issues before it are only as to facts or even 
some of the issues be of mixed fact and law, the provision of O. XIV, 
r. 2 of the Code would not apply but the Court would yet have discre- 
tion to try one or more of auch issues as preliminary issues. In such 
cases the Court, in exercising its discretion would, on the facts of the 
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particular case before it, have to. bear in mind the two well known but 
contracting principles, one being that to save waste of-time and costs 
_ “it would be desirable fo dispose of the case on a preliminary issue if 
prima facie there are'strong probabilities that such preliminary issue 
- would dispose of the case, and the other being that this piecemeal trial 
Of suits should be avoided with the view to obviate remands and 
thereby avoid litigation from being protracted.” 


44, The Supreme Court has considered the scope and effect of Rule 
2, Order XIV of the Code of Civil Procedure in the case of (7) Major S. S. 
Khanna v, Brig. F.J. Dillon, reported in AIR 1964 SC 497. The facts 
before the Supreme Court were that tbe Trial Court had dismissed a suit 
on a ‘preliminary issue of maintainability. In appeal the High Court of 
Punjab in its revisional jurisdiction set aside the order and directed that 
the suit should be heard and disposed of according to law. The Supreme 
Court upheld the order of the High Court and dismissed the appeal. In the 
judgment Shah, J. considered the scope and effect of Rule 2 of Order X1V 


of the Code of Civil Procedure and held (at p.502 of the report) as 
follows : ` ; 


“Under O. 14, R. 2 Code of Civil Procedure, where issues both 
of law and of fact arise in the same suit, and the Court is of opinion 
that the case or any part thereof may be disposed of on the issues of 
law only, it shall try those issues first, and for that purpose may, if it 
thinks fit, postpone the settlement of the issues of fact until after the 
issues of law have been determined. The jurisdiction to try issues of 
law apart from the issues of fact may be exercised only where in the 
opinion of the court the whole suit may be disposed of on the issues of 
Jaw-alone, but the Code confers no jurisdiction upon the Court to try 
a suit on mixed issues of Jaw and fact as preliminary issues. Normally 
. al]-the issues in a suit should be tried by the Court; not to do so, esp- 
cially when the decision on issues even ef law depends upon the decis- 
ion of issues of fact, would result in a lop-sided trial of the suit”. 


45. On consideration of the respective contentions made on behalf 
of the plaintiffs as also of the defendant and the law cited, it appears to 
me that in the facts and circumstances of the instant case there is no scope 
for application of Rule 2 of Order XIV of the Code of Civil Procedure. 
The‘said Rule contemplates that a preliminary issue, that js, an issue of 
law, which by itself can dispose of the suit, should be determined first. An 
issue can only be a pure issue of law if there is no dispute between the 
parties as to the facts on which such issue arises. Therefore, if the defen- 
dant seeks an issue of law to be tried as a preliminary issue, then the 
defendant has to accept the facts as stated in the plaint and such a 
preliminary issue would really be in the nature of a demurrer. 


_ 
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‘46. But the question still remains that if after allt the issues are 
raised and settled, can the Court pick out some of the said issues, though 
they are issues of fact or issues of mixed fact and law and try them first, 
if in the opinion. of the Court the determination of the particular issue or — 
issues is capable of disposing of the entire suit. The observations in 
the different judgments of the Bombay High Court are clear, though in 
some of the decisions cited before me, they were in the nature of obiter, 
Some indication on the point has been given in the judgment of the Privy 
Council in 37 CWN 355 (supra). The ław, it appears to me, is that after 
the issues have been raised and settled, the Court has inherent jurisdiction 
to go-to trial on some of the issues first, though in trying the same, some 
questions of fact may have to be gone into. What the Court has to keep 
in mind is the balance of convenience as the Bombay High Court observed 
in 63 Bombay Law Reporter, 702 (supra) that there are two well-known 
“contracting principles” in such cases before the Court. First, is that 
a preliminary issue might dispose of the case and thereby save time 
and costs and the other principle being that a piece-meal trial 
of suits should be avoided as it would result in protraction of 
litigation by reason of remand. A balance has to be struck; and it 
appears to me that the balance can be struck if it is kept in mind to what 
extent in trying an issue a3. a preliminary issue, the facts have to be gone 
into. - If there are lengthy and complicated questions of fact, then such 
an issue ought not to be picked out and tried as a preliminary issue, 
Secondly, if the facts in such an issue are inextricably connected with 
the facts in the other issues, again the said issue should not be chosen to 
be tried asa preliminary issue.- Only, if the facts in anissue are of 
short-compass and are independent and self- contained and donot have 
any bearing on the facts which may arise in: ‘consideration of the other 
issues, then such an issue may be chosen to be tried first, if by answering 
such an issue the entire suit may be disposed | of. As the Superme Court 
observed ia‘ Khama’s Case. (supra). such a procedure may DE adopted 
exceptionally and notas normal- practice. 


47. In theinstant case the only fact which nèed be determined 
for the issue which the defendant wants’ to be disposed of first; is whether 
the plaintiffs’ partnership firm has been registered or not. -This fact has 
no connection with the reat of the case in the plaint or the cause of action 
of the plaintiffs as pleaded in the plaint. This is only a- jurisdictional 
fact. The evidence which is necessary, to determine this and whieh in 
fact-has been led at the trial of the suit has no eonnection with the 
evidence necessary for the rest of the issues. Secondly, this fact is of a 
short compass and does not require a prolonged investigation. 


. 48. In that view of the matter I hold that the Court, in’ the instant 
case, should try the Issues Nos. I {a) and 1 (b) first, and if itis possible 
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to dispose of the case on these two issues, the-Court ought to do so. To 
hold otherwise would lead to prolonged investigation and enquiry into 
other, facts and accounts which may ultimately: prove to be infructuous 
and unnecessary in the event the defendant succeeds on this issue. The 
alternative is a remand from an appeal, assumiog the plaintiffs succeed there 
. but in review of the short compass of the dispute the matter may not ultim- 
ately be protracted, therefore the issue to be considered now is as follows : 

(a). Was the firm of Shreeratan Navaratan a cepts partrer- 

ship at the time of the institution of the suit ? 
(b).. If not, is this suit maintainable ?. 


‘49, The witness who was examined de bene esse on this issue was 

Bijan Kumar Shome, He was the Registrar of Firms in the year 1964. He 
produced the original application of the firm for registration which was 
` tendered and marked as Ext. A. He stated that this application was 
made on the 9th July. 1964 and that he saw it on that date. He checked 
this application, found it to be correct ; passed it and asked his clerk to 
make the necessary entry in the- register on the 10th July, 1964. He 
stated that the date 10th July 1964 has been mentioned on the 
document and the rubber stamp with his signature on its reverse 
indicated that he had registered the firm on the 10th July, 1964, 
The seal and the stamp were put- -under- his direction. He iden‘ified 
his initials on other parts of the document. In the register ; the 
wording .of column 2 was “date of filing or registration”. | Under 
this column two dates appeared, the first date was 9th July, 1964 which, 
according to him, was the date of submission of the applicetion and the 
other on the 10th July, 1964, was the date of registration of the firm. He 
had asked his clerk to make the entry in the register on the lOth July 1964. 
the register was however produced before him for his signature on the 24th 
July, 1964. In answer to questions from the Court, the witness could 
not explain why the register was put up for his signature 14 days after 
ke gave directions for the entries to be made. i 

50. In cross-examination he stated that on the 9th July, 1964 he 
received the application but he did not sign it. But on the 10th July he 
again saw the application and passed itand asked his clerk to register it, 
that is to make the necessary entries in the register. He could not identify 
the clerk whom he had so direcred. He admitted that he was deposing 
on the basis of the practice in his office and not from his actual recolle- 
ction. After he signed the register -on the 24th July, 1964 only then he 
could have given a copy of this entry. 

51. The other witness examined at the ‘rial was Sudbir Ranjan 
Bhakta, who was the head clerk of the Registrar of Firms since 1947. He 
stated that the application for registration (Ext. A), wasin form No. 1. 
He saw this application for the first time on the 10th July, 1964. Hie 
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Initials appeared in the third page of this form, On the first page of Ex. A 
the signature of the Clerk in-Charge of the Receiving Section, appared as 
also the sjgnature of the Cnashizr, the practice was that the Cha-hier 
would put his signature and da’e after receiving the registration fee. 


52 The witness identified the docket number of Ex. A at the fourth, 
page which had been put by Nani Gopal Mazumdar, an office clerk. After 
the witness had checked the document on the 10th July, 1964. 

7 53. Shown the relevant entries in the register he could not say on 
which date he made the entries on the register. But he stated that the 
dates under the second column, i.e, 9th July, 1964 and 10th July, 1964 
_ indicated that the 9th July was the date of filing of the statement and lOth 
July was the date of registration The entries in the register were all in 
his hand writing but he could not remember whether all the entries were 


written by him at a single sitting The Registrar signed the entries on the 
24th July, 1964. 


54. In cross-examination he stated , that the procedure was that the 
application for registration used to be submitted first to the Cashier 
and fee was paid and recorded. From the Cashier the application went 
to the Diary Cierk for making a note in the diary. From the Diary 
Clerk the application from went to the Registrar for his perusal. After 
the perusal by the Registrar, the application form went to the head clerk 
for checking up After checking up the form goes to the Docketing Clerk 
and after docketing the application form went back to the Head Clerk 
for makig the entry in the register. After the entries were made in the 
register the intimation form and the certificates are filled up and thereafter 
the register was put up before the Registrar by some peon. He could not 
say when this register (Ext. B) was sent to the Registrar for signature in 
respect of any particular entry. 

55 He stated that when this application from (Ext.A) went to the 
Registrar for the first tim2 on the 10th July, 1964, the Registrar put his ini- 
tia's on it. This indicated that the registration would be on that particular 
date He stated that the practice however was that the application went 
to the Registrar twice. The first time the Registrar does not sign it but 
on the second time he did. 

56. On the basis of the evidence, documentary and oral, as noted 
above, it has been contended on behalf of the plaintiffs that the registra- 
tion of the firm prior to the filing of this suit, i. e, on the 10th July, 
1964 has been sufficiently proved. It has been contended on behalf of 
the defendant on the other hand that the evidence clearly showed that 
the registration of the firm was not and could not have been effected 
before the 24th July, 1964, long after the filing of the suit ~- 

57. Section 58 of the Indian Partnership Act and the sub-sections 
thereunder provide for application for registration The section speaks 


— 
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of prescribed form and fee. , The prescribed form duly filled in has to be 
made over to the Registrar either by post or by personal delivery. 
"Section 59 relates to actual ‘Tegistration. The language of the section 
is as follows :— 


“59. When the Registrrar i i$ satisfied that the provisions of Section 
58 have been duly complied: with, he shall record an entry of the 
statement ina register called “the register of Firms, and shall file the 
statement”. 


58. The marginal note- of this section is EOE It. 
appears to me that under this section the Registrar has to first satisfy 
himself that the provisions of section 58 have been duly complied with, 
that is, the applicants have made their application in the proper form 
accompanied by the proper fee and that the statement has been signed 
by all the partners and duly verified. After the Registrar has so satisfied 
himself, he is to carry out two further acts He has to record an entry of 
the statement in a register called the “Register of Firms’? and he has 
also to file the statement which had been submitted under section 58. 
-For a proper registration these three things must be done 


59. In the instant case, it apppears from the evidence given by the 
` Registrar that the application of the partnership firn in the prescribed 
form came to him on the 10th July 1964:and that he satisfied himself that 
the provisions relating to such application form have been complied with. 
But then it is also clear that he did not himself record an entry in the 
register and -algo he did not file the statement himself. He could not 
even say who made the entry in the register. No doubt the acts of ma- 
king the entries in the register and filing the application form are minister- 
ial’ acts and according to usual practice such administrative functions 
may be delegated. But, it is not the evidence of the Registrar that he . 
‘asked anybody in particular to make this entry on the 10th July, 1964 or 
directed any body else te file the statement. He only expected that the 
routine in his office would be followed. No rules have been shown 
whereby the Registrar could delegate his authority and power under sec- 
tion 59. In fact, it was the practice of Registrar to sign the register in res- 
péct-of all entries made therein. This-appears to establish that the recording 
of an entry within the meaning of section 59 of the Indian Partnership Act 
would be effected only when the Registrar signed the register which 
made the entries in the register those of the Registrar, 


60. In any event, it has not been proved when the entries were in 
fact made inthe register. Sudhir Rapjan due to his lack of memory 
could not throw any light ia the matter. -The entries were admittedly by 
signed by the Registrar on the 24th July, 1964. In this state of evidence it 
cannot be held that the entries were recorded in the register within 
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the meaning of section 59 of the Indian partnership Act before the 24th 
July 1964. | 

61. It may also be noted that the witnesses have not been able 
to explain the entries in the register under column H. The heading of 
column lI is “Date of filing or registration”. Under section 59 the Regist- 
rar has to make an entry and also to file the statement. These may or 
may not be done simultaneously or on the same date. It was not © 
necessary for the Registrar to putin two dates, used in this column. 
Two dates, having been put had to be explained by oral evidence. But 
the witnesses, could not explain aryihing positively except to describe t 
procedure usually followed, Even as to the procedure their evidence 
was not consistant. 

62. The witnesses assumed and deposed that when an 
application was made under section 58 of the Act for registration 
of a firm, the Registrar was competent or otherwise empowered 
to fix and determine the date of registration. This belief appears 
to be erroneous and misconceived. Under the Indian Partnership 
Act the Registrar has no power to determine what should be the date 
of- registration. He can only comply with the provisions of the 
Act and in particular, of section 59. Only when section 59 is com- 
plied with it can be stated that the applicant firm has been duly regis- 
tered. By merely directing the subordinates to file or to docket or to 
write out or to copy out the statement in the Register, in my opinion, 
would not amount to sufficient compliance with section 59 of the Act. 


63. The position becomes clearer if one looks into the other sections 
in the Act relating to registration. Under section 66 of the Act the regis- 
ter is Open to inspection by any person on payment of the prescribed fee. 
This | provision is important. The world at large can have inspection of the 
register and ‘find out whether a particular firm has been duly registered or 
not. If no entry is made in the Register on a particular date or if some 
entries are made but are not signed by the Registrar, then their cannot be 
any inspection under this section. Under section 67 the Registrar is bound 
on application by any person after payment of the prescribed fee, to give 
certified copy of the entries in the register. If no entry is made in the 
register then such a copy cannot be furnished. In fact, in his evidence the 
Registrar fairly conceded that before he signed the register on the 24th 
July, 1964, he could not have given a copy of the entries. 


64. For the reasons as stated above,I hold that the plaintiffs 
have failed to prove that their partnership firm was registered prior to the 
filing of this suit. The consequence of such non-registration is clear from 
section 69 of the Indian Partnership Act. Sub-sections (1) and (2) of 
this section provide as follows: aia 


“69. (1) No suitto enforce aright arising froma contract or 


N 
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conferred by this Act shall be instituted in any Court by or on behalf 
of any person suing as a partner in a firm against the firm or any per- 
son alleged to be or to have been a partner in the firm unless the firm 
is registered and the person suing is or has been shown in the Regis'er 
of Firms as a partner in the firm. 

(2) No suit to enforce a right arising from a contract shall be in- 
stituted in any Court by or on bebalf of a firm-against any third party 
unless the firm is registered and the persons suing are or have been 
shown in the Register of Firms as partners in the firm.” ` 

65. -Tn support of the contention that the suit was not maintainable be- 
cause of non-registration of the plaintiff firm the learned counsel for the 
defandant cited the case of (8) Ramprasad Thakurprasad v.,Kamtaprasad Si- 
faram, reported in AIR 1935, Allahabad at page 898. The Allahabad High 
Court held that the provisions of S-ction 69 were mandatory and before 
instituting a suit a firm must be duly registered and the Registrar must have 
recorded the person suing as a partner in the firm. Subsequent registration 
of the firm and amendment of the plaint did not cure the defect and make 
the suit a valid one. ` 


66. On interpretation of statutes some decisions were cited. One of 
the cases cited was (9) Suprabhat Chandra v. Bhupati Bhusan Mondal, repor- 
ted in 40 CWN at page 773. This decision discusses the difference between 
substantive law and procedural law In the facts and circumstances before 
~ me, this decision is not of much assistances. The more relevant decision 
cited was a decision of the Supreme Court.in the case of (10) Commissioner 
of Income Tax, Andhra Pradesh, Hyderabad v. M/s Jayalakshmi Rice 
and Oil Mills Contractor Co, reported: in AIR 1971 Supreme Court 
at page 1015. The facts before the Supreme Court were that the assessee 
- firm was constituted under a deed of partnership dated the 6th October, 
1955 and came into existence with effect from the Sth November, 1954. 
The assessee filed. an application under section 26A of the Indian Income 
Tax Act, 1922 for registration of the firm under the said Act. This appli- 
cation was received by the Income Tax -Officer on the 14th October 
1955. Thereafter on the 20th October. 1955 the assessee filed before the 
Registrar of Firms a statement under section 58 of the Indian Partnership 
Act. On the 2nd November. 1955 the Registrar of Firms filed the state- 
ments of the assessee and made entries in the Register of Firms. 


67. ‘The Income-Tax Officer refused to register the firm under 
the Income Tax Act on the reason that the application had not been made 
intime. The question whether the application before the Income Tax 
Officer was made in time or not depended on whether the firm was regis- 
tered under the Indian Partnership Act or not.: If the assesse firm was 
registered under the Partnership Act. then the assessee could have made 
this application before the end of the previous year of firm. Butif the 
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assessee firm was not so registered, iken it was out of time. . The Supr- 
eme Court considered sections 58 and 59 of the Indian Partnership Act 
Tne Supreme Court approved the decision in Ramprasad Thakurprasad v. 
Kamta Prasad, (Supra), for the proposition that the Registration of- 
a firm under the Partnership Act takes place only when the necessary 
entry is made in the register. The Supreme Court observed that under 
section 69 of the Partnership Act, -registration of a firm subsequer t to 
the filing of the suit did not cure the defect. At page 1016 of the report 
the Supreme Court observed as follows :— 

“Thus under the Partnership law it can be take to have been 
settled by decisions of High Courts from a Jong time that the registra- 
tion of a firm takes place only when the necessary entry is made in 
the register of firms under section 59 of the Partnership Act by the 
Registrar. Itis true that subsection (1) of section 58 employs language 
which without anything more may lend support to the view that the 
registration of a firm may be effected merely by sending an -applicajion 
which would mean that as soon as an application is sent and if entry 
is made under section 59 pursuant to it the registration would be 
effective from the date when the application was presented. But 
section 58 (1) is not to- be read ia isolation and has to be considered 
along with the scheme of the other provisions of the Act, namely 
section 59 and section 69. The latter section may not have a direct 
bearing on the point under our consideration but it throws light on 
what was contemplated by the legislature with regard to the point of 
time when the firm could be regarded as registered.” 

68. The case, (11) State of U. P. v. Manbodhan Lal Srivastava, 
reported in AIR 1957, Supreme Court at page 912 was cited on behalf 
of the plaintiff for the proposition that the use of the word “shall” in a 
statute though generally taken in a mandatory sense did not mean that 
in every ease it would have that effect. The Supreme Court in this judg- 
ment quoted with approval the observations of the Privy Council in the 
case of (12) Montreal Street mae Co. y, Normandin, rt ported i in 1917 AC 

- at page 170, as follows: 


“The question whether provisions ina statute are directory or 
imperative has very frequently arisen in this country, but it has been 

said that no general rule can be laid down, and that in every case the 
object of the statute must be looked at. The cases on the subject 
will be found collected in Maxwell on Statutes, Sth ed., p. 596 and 
following pages. When the provisions of a statute relate to the per- 
formance of a public duty and the case is such that to hold null aud 
void acts done in neglect of this duty would work serious general 
inconvenience, or injustice to persons who have no control over those 

` -entrusted with the duty, and at the same time would not promote the 
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_ main object of the Legislature, it has been: the practice to hold such 
provisions to be directory only, the neglect of them, though punisha- 

_ ble, not affecting the validity of the acts done.” 

69. - On the strength of. this decision learned counsel for the plaintiff 
‘contended that ifthe language of section 59 of the Iodian Partnership 
- Act was to be construed-literally then it would lead to injustice as the 
= plaintiffs’ valid claims will be defeated. This contention does not appear 
to be of much substance. The Court cannot consider justice or injustice 
from the point of view of one -party only, but has to see that injustice 
is not done to any of the parties. A firm which does not take the trouble 
of getting duly registered before it files a auit may mislead the defendant, 
who after inspection of the -Register may very well take up the only 
defence that the suit is not ‘maiatainable. In such a case it would not be 
dispensing justice if the provisions of the statate are relaxed in favour of 
the plaintiff. 


_70. For the reason and. finding as stated above, I answer the issues 
Nos, 1 (a) and 1 (b) both in the negative and in favour of the defendant, 


71° The question stiil rémains if the determination of this issue 
disposes of the entire suit, As stated before, it has been contended on 
- behalf of the plaintiffs that the defendants having made a claim for set 
off, the dispute as to the defendant's claim: still remains and has to be 
disposed of on merits. 


72. On a closer review of the issues and the pleadings this contention 
of the plaintiff cannot also be accepted. In spite of a specific pleading of 
set offin paragraph 8 of the written statement, no issue has been raised 
‘or joined by, the defendant in respect thereof. The nearest issue on the 
i point is issue No. 7 which ‘is as follows > 


“Was there any failure or -neglect on the part of the defen dant 
- to supply any goods as alleged in paragraph 11 of the plaint ?” 

The issue No 14 is “To what relief if any; is the plaintiff entitled ?” 
- No issue of set off having been raised, the same calls for no determination 
and the defendant connot> be permitted. to urge the same. In any event, 
whether the defendants do claim set off or not by reason of the answer to 
Issue No. 1 (a)-and 1 (b). this suit so far as the plaintiffs and concerned 
comes to an end. I hold that by reason of the answer to issues 1 (a) and 
1 (b) the entire suit is disposed of. 

73. This suit is not maintainable - ane ig s dismissed with costs, 

S.P. <M. — 


L 


i 


606 Anchal Bhusan Bose v. State of W. B. [1976 (1) CEY 


[ CONSTITUTIONAL WRIT JURISDICTION } 
Before Mr. Sankar Prasad Mttra, Chief Justice 
and Mr. Justice Salil Kamar Datta 
Decision: May 14, 1976 
Anchal Bhusar Bose... sae ... Petitioner 
Versus 
State of West Bengal and Ors.. jee - ,..Respondents* 


Constitution of India, Articles 14, ae (f), 31(2), 314, 31B, Ninth 
Schedule—Retrospect thereof —Effect on the challenge to vires of Chapter 
IIB of West Bengal Land Reforms (Amendment) Act. 1972—Whether there 
is any conflict between Art. 312A and Art 31B—Inclusion of ar Act in the 
Ninth Schedule —Effect thereof—Extent of immunity. from challenge— 
Basic features of Constitution 
l West Bengal Land Reforms (Amendment) Act, 1972 (W. B. Act 12 of 
1972), Chapter 1]B—Whether intra vires—Effect of its inclusion in the 
Ninth Schedule of Constitation—West Bengat Land Reforms Act, 1955 
(W. B. Act 10 of 1956). Sections 14J to 14Y as inserted by the Amend- 
ment Act of 1972, whether unconstitutional ee its reduction —Eamily, 
— Orchard — Interpretation. 

The petitioners have challenged the vires of certaim provisions of the West 
Bengal Land Reforms (Anrendment) Act, 1972. The petitioner’s contention is that the 
Act has introduced provisions curtailing the ceiling of tand which the ralyats were all- 
owed to retain under the West Bengal Estates Acquisition Act, 1953 and the West 
Bengal Land Reforms Act, 1955. The relevant provisions of the Amendment Act 
are void and ultravires Articles 31(2), 14, 19(1) (f) and 31A of the Constitution. The 
validity of the Constitution (24th Amendment) Act, 1971 and of the Constitution 
(25th Amendment) Act, [971 have also been challenged by the petitioner. 

Civil Rule No. 2748(W) of 1972 was heard alone with Civil Rule No. 17725(W) 
of 1975 and F. M. A. T Nos. 2555 to 2560 of 1974 These cases raise identical 
questions of law. Petitioners have challenged the vires of Chapter-IIB of the West 
Bengal Land Reforms Act. 

Since the judgment of Banerjee, J., in Dayamayee’s case (78 CWN 639), the 
situation has radically altered. Oo June 26, 1975, there was a declaration of Emergency. 
By subsequent notifications, the enforcement of rights under Articles 14, 21, 22 and 3% 
of the Constitution have been suspended. On September 7, 1974, the Constitution (34th 
Amendment) Act came into force. By this Act, the West Bengal Land Reforms (Amend- 
. ment) Act, 1972 has been berthed in the 9th Schedule, being [tem No. 81 therein. 

The difference between the Constitution (Ist Amendment) Act and the Constitu- 
tion (4th Amendment) Act is that in the First Amendment, Article 31A protected laws 
relating to acquisition of estates only. In the Fourth Amendment, laws relating to five 
other mutters have also been given protection. Article 31B remained intact. 

HELD: Article 31A gives protection to laws enacted in respect of certain 
specified matters against attacks on the ground that they are inconsistent with or take 
away or abridge any of the rights conferred by Article 14, Article 19 or Article 31. 


*Civil Rule No. 2748 (W) of 1972, Civil Rule No, 17725 (W) of 1975 
and F. M. A. T. Nos 2555 to 2560 of 1974. 
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Where are two provisos to Article 31 A(1). - The Brst proviso is that where alaw envisag- 
od by Article 31A is made by a State Legislature, the protection of the Article would 
fot be extended to it unless the Jaw 1s reserved for consideration, of the President and 
receives his assent, The second proviso 1s that in the-case of acquisition by the State 
of any Estate where any land is held by a person under his personal cultivation and is 
within the ceiling limit applicable to-him under any law for the tune being in force, is 
sought to be acquired, compensation must be paid equivalent to the market value of the 
dand. When Article 31B opens with the words ‘‘wHhout prejudice to the generality of 
the provisions contained in Article 31A” it means that anything contained in Article 
31B would not affect the powers conferred on Parliament or the State Legislature by 
Article 31A, a other words, both the Articles will prevaH within their respective 
spheres, 

Acta or Regulations specifed ino the Ninth Schedule are protected by Article 
31B irrespective of the provisions contained in Article 31A, 

Since the Supreme Court decision in Keshavananda’s case, the following pro- 
positions have been firmly established: — 

(ay Article 31B is valid, 

- _ (b) Article 31B has an ETE EE niente. and 
4c) Article 31B is not subject to, restricted by or controlled in any manner by 
Article 31A. 

The view of the majority in Keshavananda Bharati’s case appears to be that 
once an Act or Regulation is berthed in the Ninth Schedule to the Constitution it’ 
can no longer be challenged on the ground of Constitutional invalidity. The West 
Bengal Land Reforms Amendment) Act, 1972 has been included in the Ninth Schedule 
with effect from September 7, 1974 by the Constitution (34th Amendment) Act, 1974. 
No provision of the West Bengal Land Reforms Act, therefore, 1s now open to attack. 
Article 31B and the Ninth Schedule have been enacted by Parliament 1n the exercise 
of ita constituent power. They are parts of the Constitution itself. 

Further it does not appear that the second proviso to “Article 314A can be said 
¿o be a basic feature or essential elemont of the Constitution. A basic feature or 
essential element of the Constitution means one of the fundamental principles on 
which the Constitution is based. These fundamental priciples untfortnly and without 
exception apply to or affect all the citizens and cannot i treated as a basic feature 
or essential element of the Constitution. 


Going through the provisions of Chapter H B of the West Bengal Land Reforms 
(Amendment) Act, 1972, it appears that the ceiling has in fact, been fixed with referen- 
ce to the individual. The cefling areas have been made proportionate to the members 
of the family of the raiyat with the raiyat as the unit of assessment. The object of 
Land Reforms is to ensure equitable distribution of land in rural areas. Fixation of 

J ceiling of an individual with reference to the number of Family members appears to be 
rational. It has a reasonable nexus with the object of land reforms. ` 

Sections 141 and'14M are intra vires even apart from the inclusion of the im- 
pugned Act in the Ninth Schedule as the provisions: ‘of proviso (2) to mee 31A (1) 
cannot be attracted. 

The ‘Explanation’ as introduced inthe Ninth Schedule does not go against 

national unity and integrity. 


Item-18 in List II in the 7th Schedule to the Constitution gives a State Legisla- 
ture the widest possible powers to legislate on land, The agrarian reforms comprehen- 
ded a large variety of activities of the State for the development of rural economy and 
the creation of self-sufficient and selt reliant villages and improvement of standards of 
living of the rural population. 
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Assuming that an ‘orchard’ ie not agricultaral land, the State Government cam 
not be prevented fronr taking over land comprised in orchards for being utilised 
for the development of rural economy or creation of sell-sufficient villages. There- 
fore, tbe contention that the taking over of thé orchards would be going beyond the 
scepe of. agrarian reforms is wholly untenable. Now that tho Act in question has 
been included in the Ninth Schedule the provisions therein relating to an ‘orchard” 
are ( Beyond challenge. 

In the impugned Act no transfer of land during the specified period would 
be recognised and the ‘transfree’s’interest would not be protectet The entire 
land inckading the land held by the transferee is to be taken into consideration 
for the purpose of ceiling. Accordingly, there is n0 question of attracting the: provi- 
sions of the second proviso to Article 31A (L} to the West Bengal Act I2 of 1972 ir 
respect of section 14P. The Suprsms Coart decision in Kunjikutty’s case has no 
application and the impugned Act does not suffer from the infirmity complained of apart 
from its immunity from attack in view of its inclusion in the Ninth Schedale. 

In the result, the Rules are discharged and the appeals heard along with © 
the Rules, are allowed. The decision in Dayamrayoe’s case be so faras it holds 
that the provisions of the impugned Act are ultra vires the second proviso to Article 314 
(1) of the Constitution of: India is overraled. The Rules giving rise to the aforesaid 
appeals are discharged 
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-= bhanga, 1952 SCR 889: AIR 1952 SC 525 | 
(7) N.B Jeejeebhoy v. Assistant Collector, Thana Prant, AIR 1965 SC 
1096 
(8) Malankara Rubber and Produce Co. Ltd y. State of Kerala, AIR 
1972 SC 2027 : (1972) 2 SCC 492 
(9) L. Jagannath v. Authorised Officer, Land Reforms, Madurai, AIR - 
1972 SC 425 
(10) Ranjit Singh v. State of Punjab, AIR 1965 SC 632; (1965) 1 SCR 82 
(LI) Kunjakutty y State of Kerala, AIR 1972 SC 2097. 
In C. R. No. 2748 (w) of 1972. 
Bimal Kumar Dutta and Tapan Kumar De.. os ...for the Petitioner 
Gouri Nath Mitter (Advocite General), Dipankar Guna (Sr. Standing 
Counsel), Paritosh Kumir Mukherjee, iat Banerjee and Samarjit 
Gupta... . .. for the State 
Gouri Nath Mitter (Advocate General) aid Somar Banerjee a 
.. for the Union of India. 
Simei Chandra Bose and Bh paba Prosad Binerjee:: 
sis i for me Attorney General of India 


` 
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In C. R. No. 17725 (w) of 1975. 
Bimal Kumar Datta and Tapan Kumar De... ...for the petitioner. 
Gouri Nath Mitter (Advocate: General), Dipankar Gupta (Sr. Standing 
Counsel), Chandidas Rai Chaudhury and Sundarananda Pal ... for the State 
In F. M. A. T. Nos. 2555 to 2560 of 1974. 
Dipankar Gupta (Sr. Standing Counsel) and Tapan Kumar Sen Gupta 
sai as ...for the appellant. 
' -Nani Coomar Chakraborty, Nirmal Choudhury and Mihir Kumar Roy 
bes „for the Respondent in No. 2555/74. 
Basanta Kumar Panda... ...for the Respondent in No. 2556/74. 


Arun Kumar Datta and Nandalal Pal ... forthe Respondent in Nos. 
a l 2557-58/74. 


Kalyanmoy Ganguly... es ...for the Respondent in No. 2559/74. 
Swadesh Bhusan Bhuniya, Sib Kumar Majumder and Prabir Kumar Samanta 
ai sa ...for the Respondent in No. 2560/74. 
The judgment of the Court was as follows :— n 

Mitra. C. J.: This rule has been referred to a larger Bench by an 
order of Debi Prasad Pal, J. made on the 22nd August, 1975. The peti- 
“tioner has challenged the vires of certain provisions of the West Bengal 
Land Reforms (Amendment) Act, 1972 (West Bengal Act XIII of 1972). 
The petitioner’s contention is that the Act has introduced provisions 
curtailing the ceiling of land which raiyats were allowed to retain under 
the West, Bengal Estates Acquisition Act, 1953 and the West Benge! Land 
Reforms Act, 1955. The relevant provisions of the Act are void and ultra 
vires Articles 31(2), 14, 19(1) (f), and 31A of the Constitution. The val- 
idity of the Constitution (Twentyfourth Amendment) Act, 1971 and the 
Constitution (Twentyfifth Amendment) Act, 1971 have also been challen- 
ged in the petition. These Acts, however, were considered by the Supreme 
Court in (1) Keshavananda v. State of Kerala, AIR 1973 SC 1461. The 
relevant provisions of both the Acts have been held to be valid. various 

other constitutional points have also been raised. l 


2. The Learned Judge’s attention was drawn to the fact that hundr- 
eds of rules were pènding in this Court on idéntical points, Anda deci- 
sion on this application by a larger Bench would help the disposal of all 
these other rules. Pal, J. came to the conclusion that the questions raised 
were substantial questions of law as to the interpretation of the Contitut- 
ion and should be decided by a Division Bench of such number of Judges 
as the Chief Justice might think fit. He has referred this matter under 
Rule 1 of Chapter 2 of the Rules'of the Appellate Side. This Division 
Bench has been constituted pursuant to the said reference. 


3. Along with this Rule we have heard several other Appeals being 
F.M.A.T. Nos. 2550-60 of 1974 as well as CR No. 11725 (w) of 1975 which 
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raise indentical questions of law. Our decision on this application would, 
therefore, govern the said appeals‘and the rule also. . ; 

4. The West Bengal Land Reforms (Amendment) Act, 1972, (West 
‘Bengal Act XII of 1972) obtained the President’s assent on May 4, 1972. 

5. By the 1972 Act the West Bengal Land Reforms Act, 1955 was 
amended in material aspects. The amendment with which we are concer- 
ned, is the insertion of a new chapter, namely, Chapter II-B in the Act. 
By this Chapter a ceiling on raiyats Holding was imposed and compensa- 
tion was provided for excess land which would vest in the State. Sec- 
tions 14J to 14Y are the relevant sections. There were other amendments 
also with which we are not concerned, 

°6. The petitioners have challenged the vires of chapter II-B. This 
challenge was also made in a number of other Civil Rules which were hea- 
td by Banerjee, J, By his judgment in (2) CR No. 6021 W of 1972 (Daya- 
mayee Devi &: Ors. v- State of West Bengal & Ors.) delivered on March 
22. 1974. Benerjee, J. declared that sections 14L (on Raiyat to hold land 
in excess of the ceiling area), 14M (Ceiling area), 14P, (Land transferred 
after 7th August, 1969, to be taken into account for determining the ceiling 
area), 14U (restriction on transfer of land by raiyat), 14V (Compen- 
sation), 14W (Damages for use and occupation of land), and 14Y (Limi- 
tation on future acquisition of land) of the said Act are violative of the 
second proviso to Article 31A (1) of the Constitution. The judgment of 
Benerjee, J. is reported in 78 CWN 639. The State of West Bengal pre- 
ferred an appeal against this judgement and against orders on several 
other Writ petitions to.which the said judgment ` was applied. All these 
appeals are-also before us and have been heard along with this application 

7. Since the judgment of Banerjee, J. the situation has radically 
altered. On June 26, 1975, there was a declaration of Emergency. By 
subsequent notifications enforcement of rights under: Articles 14, 21, 22 
and 31 of the Constitution have been suspended. On the 7th September 
1974, the Constitution (Thirty-fourth Amendment) Act came into force. By 
this Act the West Bengal Land Reforms (Amendment) Act, 1972 has been 
berthed in the 9th schedule, being Item No. 81 therein. The various con- 
tentions of the parties before us, would have to be exammed in the conte- 
xt of these new events. ; 

8.. It would be useful at this stage to indicate some of the salient 
features of the West Bengal Land Reforms (Amendment) Act, 1972. The- 
se salient features are as follows :— .` ` 

(1) Section 6 of the West Bengal Land Reforms Act, 1955, which 
imposed “Limitations on transfer by a raiyat” was omitted. and Chapter 
II-B was inserted. Sections 14J to 14Y are in this new Chapter. 

) (2) Secticn 143 provices hat the provisions of Chapter II-B shall 


gq: 
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have effect notwithstandiiig anything contrary: to this Act or any other law 


for the time - “being. in force. 


— _@) Section 14 K defines, inter alia, ‘family’ ‘orchard’ and ‘standa- 
rd hectare’, 


- (4) Section 14L- soida that on ” the commencement of this 


l Chapter no Raiyat can hold land: in excess of the ceiling area. 


(5) Section 14M prescribes the ceiling area in a graduated scale 
with 2.50 standard hectared for a person who is an adult and unmarried 
of who is the sole surving member of a family. For a family of two and 
more but less than five the ceiling area is-five standard hectares and for 
each member in excess of 5an additional 50 standard hectare, the total 
limit being 7 standard hectares. {n-the case of. any other raiyat the ceil- 
ing area is 7 standards hectares (A standerd hectare means in relation 
to‘agricultural land, 1.00 hectare i in any irrigated area and 1.40 hectores 
in any other area and in relation to an orchard land equivalent to 1.40 
hectares, vide section 14K (f) 

`. (6) Section 14 N provides for determination of irrigated area. 
. (7) enous O - provides for’ appeal from order under Section 
14N. - 

(8) section-14 P provi es - that land transferred after 7 August, 
1969 shall be taken into account ‘for determining the ceiling area. 

i (9) Section 14 Q provides for ceiling areas for a co-operative soci- 
ety, company, co-operative farming society, Hindu undivided family ora 

(10). Section. 14. R provides for exemptions of provisions of section 
14.M for.locål authorities etc. `. -s 


(11) ` Section 14 S provides for ai of land in excess of ceiling 


"area owned by a raiyat subject to the bargadar’ s right of retention. 


(12)- Section 14T provides for furnishing: of returns of excess land 
to the Revenue Officer within the prescribed time. It also provides that 
the Revenue ‘Officer shall determine on receipt of a return or on his 


"` own the extent of land which- is to “vest in the: State ‘under section 14 S 


and’ take possession ‘of’ such lands, ‘The section provides further for 


' imposition of punishment on the raiyat who fails to furnish the return. 


(13) Section 14 U provides for prohibition of transfers or deal- 


f ings of land by a raiyat after publication in the Oficial Gazette of the 


West Bengal Land Reforms (Amendment) Act, 1971 


(14) Section 14 V provides for principles and manner of determina- 
tion of compensation for the vesting of. laod. in accordance with the 
provisions of Chapter II of the _ West Bengal Estates Acquisition 
Act, 1953. 
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(15) Section 14 W provides for damages for use and occupation of 
land in excess of the ceiling area. 
~_ (16) Section 14 X bars the jurisdiction of the Civil Courts over 
_ determination of any question required to be decided by the Revenue 
Officer or other authority under this Chapter. 
/ (17). Section 14 Y imposes limitation on future acquisitions of lands 
by a raiyat. l ag 
9. The arguments of the parties before us were advanced on the 
constitutional validity of these provisions. We now propose to set out 
the relevant amerdments to the Constitution made from time tø time to 
appreciate the principal ccntentions of the parties. ; 
` 10. The Constitution (First Amendment) Act, 1951 which came 
into force op the 18tH June, 1951, introduced Article 31-A and Article 31-B. 
Article 31A was as follows :— 

“31A. Saving of laws Providing for acquisition of Estates etc.—(1) 
Notwithstanding anything in the foregoing provisions of this Part, no 
law providing for acquisition by the State. of any Estate or of any 
rights therein or foy the extinguishment or modification of any such 
rights shall be déemd to be void ‘on the ground that it is inconsistent 
with or takes away or abridges any of the rights conferred by, any 
provisions of this as (that is, Part I1]--Fundamental Rights) : 

Provided tbat‘where such law is a law made by the Legislature of 
a State, the provisions of this Article shall not apply thereto unless 
such law, having been reserved for the consideration of the Presi- 
dent, has received his assent, 


33 = 
“31 B. Validation of certain Acts and Regulations.—Without pre- 
judice to the generality of the provisions contained in Article 31A. none 
of the Acts and Regulations specified in the Ninth Schedule nor any 
of the provisions thereof shall be deemed to be void, or even to have 
become void on the ground that such Act, Regulation or provision 
is inconsistant with or takes away or abridges any of the rights con- 
ferred by any Of the provisions of this Part (that is Part-I1I-Funda- 
‘mental Rights), and notwithstanding any judgment, decree, or order 
of any Court or Tribunal to the contrary, each of the said Acts 
and Regulations shall, subject to the power of any competent Legisla- 
ture to repeal or amend it, continue in force.” 

By the First Amendment 13 Acts and Regulations were placed in 
the 9th Schedule. The items have gradually increased by reasons of 
subsequent amendments and at present there are 24 items inthe 9th 
Schedule. a 
11, The Constitution (Fourth Amendment) Act, passed on the 27th 
April, 1955, made certain changes in Article 31A, The changes are as 
follows :— ; l n 


Z 
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“In Article SIA of the Constitution — 
(aì ` for’ Clause (1) the following clause shall be, and shall be 
deemed- always to have been substituted, namely >— He 

(i) Notwithstanding anything contained in Article 13 nolaw provi- 
d ng for— - 

(a) the acquisition by thé State of any estate or of any rights there- 
in or the extinguishement or modification of any such rights, or 

(b) ~the taking over of the management of any property by the State 
for a limited period either in the public interest or in order to secure the 
proper management of the property, or 

(c) the amalgamation of two or more corporations either in the 
public interest or in order to secure the proper management of any of the 
corporations, OT a | 

{d) * . 4 * 

(e) the extinguishment or modification of any rights accuring by 
virtue of any agreement, lease or licence for the purpose of searehing for. 
or winning any mineral or mineral oil, or the premature termination of 
cancellation of any such agreement, lease or licence, 

Shall be deemed to be void on the ground that it is inconsistent with, 
or takes away or abridges any of the rights conferred by Article 14, Article 
19 or Article 31: l 

> Provides that where such law is a law made by the -Legislature 
of a State, the provisions of this Article shall not apply thereto unless 
such law, having been reserved for the consideration of the President, has 
received his assent. i 
> 


< 12. The difference between the first Amendment and the fourth 
Amendment is that in the’ first Amendment Article 31A protected laws 
relating to acquisition of estates only. In the fourth Amendment laws 
relating to five other matters have also been given protection. Article 
31B remained intact. e . & 

“43. Lastly, we come to the Constitution (Seventeenth Amendment) 
‘Act of 1964 which was passed on the 20th June; 1964. Section 2 of this Act 
provides ; l n 


“In Article 31A of the Constitution, — 
(i) in clause (1), after the existing proviso the following proviso 
shall be inserted, namely :—Provided further that where any law makes 
any provision for the acquisition by the State of any estate and -where 
any land comprised therein is ‘held by a person under his personal 
cultivation, it shall not be lawful for the State to acquire any portion 
of such land as'is within the ceiling limit applicable to him under any 
jaw for the time being in force or any building or structure standing 


Eg 
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thereon or appurtenant thereto, unless the law relating to the acquisi- 

tron of such land, building or structure, provides for payment of 

compensation at a rate which shalt not be less than the market value 
_ thereof. : 
By section 3 of the Constitution (Seventeenth Amendment) Act, 1964, 
Items Nos. 2f to 64 were introduced into the Ninth Schedule. The Rajas- 
than Tenancy Act, 1955 (Rajasthan Act MI of 1955) was Item No. 55. 
-After Itent No. 64 an ‘explanation’ was also added. ` The explanation is 
as follows :— 

“Any acquisition made under the- Rajasthan Tenaney Act, 1955 
(Rajasthan Act III of 1955), in contravention of the second proviso 
to clause (f) of article 314 shall, to the extent of the contravention, 
be void.” 


14. We have already stated «that the West Bengal Land Reforme 
(Amendment) Act, 1972 (West Bengal Act XII of 1972) was introduced 
` into the ninth schedule by the Constitution (Thirtyfourth Amendment) 
Act, 1974. This was item No. 81 in the 9th schedule as amended. 


15. On the basis of the above constitutional provisions learned 
Counsel appearing for the petitioners herein or for the respondents in 
the appeals already referred to have advanced elaborate arguments. We 
propose in the first instance, to summarise these arguments to bring into 
prominence the contentions raised by them. These are : 

(1) In (t) Kesavananda Bharati v. State of Kerala, AIR 1973 SC 1461, 
the majority of Learned Judges has laid down that Parliament in the 
' exercise of powers under Article 368 cannot alter the basic structures or 
features or essential elements of the Constitution. Article 31B enables. 
Parliament and the State Legislatures to pass Laws affecting thé~ basic 
features. Article 31B is, therefore, unconstitutional]. In any event, the 
protection of Article 31B is not available to Acts or Regulations which 
. infringe upon the basic structures of the Constitution. 

(2) Parliament or the State Legislatures ia the exercise of ordinary 
legislative power cannot pass ‘any Act which is hit by the provisions of 
Article 13 (2). A law made in contravention of Article 13 (2) is void ab 
initio. The device of Article 31B to inject life into such laws is unreaso- 
nable and against democratic Principles and, as such, affects the basic 
structures of the Constitution. 


(3) Assuming that Article 31B is valid, the device of Article 31B. 
cannot protect Acts or Regulations which contravene the mandatory 
prohibitions of Part IIl of the ‘Constitution. The Second proviso to 
Article 31A (I) is -a. mandatory prohibition imposed on the State. 
This prchibition cannot be passed by including an Act or Regula- - 
- tion in the ninth schedule. The provisions of the West Bengal Land 
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. Reforms (Amendment) Act, 1972 relating to land ceilings referred to 
above offend the second proviso to Article 31A (1). 


(4) The concept of individual tight- is the very basis of a democratic 
way of life. . In the impugned Act the ceiling area has been fixed in 
relation to the family instead of an individual. This provision destroys 
the -egal identity -of an individual by merging the individual in the 
family. The provisions, therefore, relating to the ceting area with refe- 
rence to the family, offend the basic structures of the Constitution. 

j (5) The opening words of Article 31B are, intended to make clear 

that Article 31A should not be restricted in its application by reason 

of anything contained in Article 31B and are in no way calculated to 
restrict the application of Article 31A. Aa Act included is the ninth 
schedule can, therefore, be tested in the light of Article 31A. 

l (6) The opening words of Article 31B should be construed to 
mean that over and above the provisions of Article 31A certain other provi. 
sions were being incorporated into the Constitution: In view of these 
opening words -the provisions of Article 31A have not been touched 
in the least. - iss 

(7) The ‘Explanation’ to the ninth schedule introduced by the 
Constitution (Seventeenth Amendment) Act, 1964 has been introduced 
to illustrate the intention of the legislature that there was no attempt to 
exclude the operation of the second proviso to Article 31A(I). 

(8) The second proviso to Article 31A(1) was introduced by the 
Constitution (Seventeenth Amendment) Act on the 20th June, 1964. In the 
Statement of objects and reasons it was observed as follows :— 


“It is further proposed. to. provide that where any law makes a 
provision for the acquisition by the State of any estaté and where any 
land comprised therein is held by a person under his personal culti- , 
vation, it shall not be lawful for ‘the Siate to acquire any such land 

- asis Within the ceiling limit applicable to him undef any law for the 
time being in force. or afiy building or structure standing thereon or 
“appurtenant thereto, unless the law relating to the acquisition of such 
~ Yand, building-or structure provides for payment of compensation at 
- ‘any rate not less than the market value thereof.” 

This isa new Fundamental Right created on the 20th June, 1964, 
vide (3) G. S. Chooramani v, State of U. P., AIR 1969 Allahabad, at page 
43, paragraph 31. Article 31B was introduced by the Constitution (First 
Amendment) Act on the 18th June 1951. When Article. 31B was introduced 
this new Fundamental Right was not there: Parliament, therefore, could 
not have taken into consideration something which came-into force much 
later. The new Fundamenta! Right, therefore, could not aii to 
the provisions of Article 31B. $ - 


(9) an that the “Explanation” to the ninth schedule ie not 
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give any indication of Partiament’s mind, it isa violation of the basic 
feature of national integrity inasmuch as Rajasthan would be enjoying 
privileges not enfoyed by other States. 

(10) The second proviso to Article 31A is mot only a new Funda- 
mentat Right but is also one of the basic features of the Constitution. It 
18 significant that although the Constitution was amended on numerous 
occasions, Parliament did not delete the opening words of Article 31B- 
It is not open to the State to contend that any expression wsed in the 
Constitution is redundant. 

(11) By the Seventeenth amendment of the Constitution made om 
the 20th June, 1964, the second proviso to Article 31A(1), as we have 
seen, was introduced. Relience was placed on relevant portions of the 
Rajya Sabha Debates (Vol. 48, Nos. 1—8 Official Report—l964) on the 
second proviso. At page 1018 of the debate there are questions and 
answers which run thus :— 

“Bhupesh Gupta : On a point of clarification with regard to the new 
proviso that you are adding under clause(t), I would ask the Law Minis- 
ter to kindly fojlow it—I went a point to be clarified so that there is no 
confusion. I have been informed ...` ... that the Swatantra Party is 
telling there in Andhra Pradesh thet the small peasant will have no 
remedy to go to Court even if his land is taken away. Do I understand 
here that if land is acquired within the limits of the ceiling, the peasant 
can goto the Court of Law on the ground that he had not been paid - 
adequate compensation or market value 7 

A. K. Sen : Yes. ` 

Bhupesh Gupta: Therefore, understand that this will make jt open 
to the peasant to go to the Couri avid challenge if he feels that it shovld 
_be challenged, that the market value has not been paid for the land 
which has been acquired from him. That point should be made clear. 

A. K. Sen: It is precisely so ; because it limits the power of any 
State Legislature to acquire land within the ceiling, except on payment of 
market value. That means there can be no valid State Legislation wi- 
thout providing for payment of compensation of full market value when 
they seek to acquire land falling within the ceiling. Even if that is done, 
it will be invalid. It will be challengeable even in a Munsiff’s Court. 

Bhupesh Gupta : 
So, he can go to a Court of Law on that ground. 
Deputy Chairman : 
He has been very clear. 
Bhapesh Gupta: 
Let the Minister say it. It is very important. 
A. K. Sen: 
I have said it several times that it is precisely 80,’ 
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On`'the basis of this debate it has been argued that the sanctity of 
thé 2nd .proviso cannot be affected by anything done under Article 31B. 

[It is obvious that the aforesaid debate was confined to'' the second 
proviso, only. The impact of Article 31B -was not in the mind of the 
questioner or the Law Minister who answered the. question.] 

16, . It seems to us that Article 31A gives protection to laws ena- 
cted in respect of certain specified matters against attacks on the ground 
that they are inconsistent with or take away or abridge any of the rights 
conferred by. Article 14, “Article 19 or Article 31. -There are two pro- 
visos to ‘Article 3tA (1). The first proviso is that where a law envisaged 
by Article 31A is made by a State Legislature, the protection of the 
Article would not be extended to it unless the law is reserved for the 
consideration of the President and receives his assent. The second pro- 
viso is that in ‘the case of acquisition by the State of any estate 
where any land is held by a person under his personal cultivation and 
is within the ceiling limit applicable to him under any law for ths 
time, being in forca; is sought to be acquired, compensation must bé paid 
equivalent to the market value of the land. 

- 17; When Article 31B opens with the words “without prejudice to 
the generality-of the provisions contained in Article '31A”, it means that 
anything contained in Article 31B ‘would’ not affect the ` powers conferrd 
on Parliament or the State Legislatures by Article 31A. In other words, 
both the Articles will prevail within their respective spheres. 


© 18. Ia (4) Visweshwar Rao Y. The State of Madhya Pradesh, 1952 
S C. ‘Reports, pagé 1021, relidnce was placed’ on the similarity of the 
language io the opening part of ‘Article 31B with that of sub-section. (2) 
of. section 2 of the’ Defence of India Act and on the Privy Council’s Judg- 
ment in (5) Xing Emperor .v. Shibnath ‘Banerjee, 72 -IA 241: It was 
urged before the Supreme Court that Article 31B was merely illustra- 
tive of Article 31A and as the latter was limitéd in its application to, es- 
tates’ as defined therein, Article 31B was‘also “so limited. Mahajan, J. 
in‘ dealing with this argument observes at page 1039: “Article 31B spē- 
cifically validates certain Acts mentioned in the schedule despite the pros 
visions of Article 31A and is not illustrative of Article 31A oui stands 
eee of it.. ye 


`. 19. The.same argument was advinced before the Supreme Court in 
the (6) State of Bihar v. Maharajadhiraja Sir Kameshar Singh of Darbhan- 
ga & Ors, 1952 SC Reports, 889,'at pages 914 to 915 Patanjali Sastri, 
C.J. has said ; “There is nothing i in Article 31B to indicate that the speci- 
fic méniion of. certain statutes was only intended to illustrate the appli- 
cation of the general words of Article 31A: The opening words òf Arti- 
cle 31B are only intended to make clear that Article 31A should not be 
reatricted in its application by reason of anything contained in Article 
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31B and are in no way calculated to restrict the application of the latter 
article or of the enactments referred to therein to acquisition of ‘esta- 
C08 E TE aA 


20. Both the above judgments were delivered on May 2 and 5, 1952. 
They support the proposition that the operation of Article 31B cannot be 
limited or restricted by anything contained in Article 31A. The two Arti- 
cles are independent of each other and stand on their own strengths. 
The Supreme Court has expressed a similar view in (7) N. B. 
Jeejeebhoy v. The Assistant Collector, Thana, AIR 1965 S. C. 1096. The 
Supreme Court has held that the words “without prejudice to the generality 
of the provision” in Article 31B indicate that Acts and Regulations speci- 
ffed in the ninth schedule would have the immunity even if they did not 
attract Article 31A of the Constitution. If every Act, says the Supreme 
Court, in the ninth Schedule would be covered by Article 31A, this Arti- 
cle would become redundant. It must be held, according to the Supreme 
Court, that Article 31B is not Governed by Article 3)A and that Article 
31B is a constitutional devise to place the specified statutes beyond any 
attack on the ground that they infringe Part III of the Constitution. 


_ 21, This appears to be a clear pronouncement that Acts or Regulat- 
ions specified in the minth schedule are protected by Article 31B irrespec- 
tive of the provisions contained in Article 31A. 


22. The latest view of the Supreme Court has been serene in (1) 
Keshavananda y. State of Karala, AIR 1973 SC 1461.. All the Learned 
Judges have supported the view expressed earlier in the cases of Viseswar 
Rao Kameshwar Singh and Jeejeebhoy : vide Judgments of Sikri C. J. at. 
page 1564, paragraphs 477 to 485, Shelat and Grover, JJ. at page 1609, pa- 
ragraph 624; Hegde and Mukherjea, JJ. at pages 1647 to 1648, paragraphs 
754 to 758; Ray, J. at pages 1717 to 1718 paragraph 1075: to 1077: Raddy, 
J. at page 1777 paragraph 1222; Palekar J, at page 1828, paragraph 343, sub- 
para 3, Khanna, J. at pages 1902 to 1903, paragraphs 1549 to. 1550; Mathew 
J. at pages 1966.to 1967 paragraphs 1798 to 1803; Beg, J. at pages 1984, 
paragraph 1869 and.1870 (6); Dwivedi, J. at pages 2018 to 2019, paragraph 
2005 and 2008; and Chandrachud, J. at pages 2055 to 2053, paragraphs 
2150 and 2156. 


23. It should be observed that in Keshavananda’s case the majority 
decision of the Supreme.Court was that the Parliament had no right to 
-alter the basic features of the Constitution. Inspite of this view the 
validity of Article 31B was upheld unanimously. 

24. The position, therefore, is that the following propositions have 
now been firmly established -— 

J, Article 31B is valid, 
2. Article 31B has an independent existence, and 
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3.` Article 31B is not ‘subject to, restricted by or controlled in any many 
er by Article 31A. 


25, The next point for our aveai is whether Acts or Regula: 
tions included in the ninth schedule are immune from challenge on the gro- 
und of violation of the basic features of the Constitution. In Keshavananda 
Bharati’s case the majority of the Supreme Court Judges, as we have 
said, have held that Article 368 of the Constitution does not enable Parli- 
ament to alter the basic structure or frame work of the Constitution. Lea- 
ned Judges who constituted the majority, have expressed their own views 
on what these basic features are. Collecting the views expressed in this 
behalf, the following basic features can be broadly indicated :— 


Supremecy of the Constitution. 
Republican and democratic form of Government. 
Secular character of the Constitution. 
Separation of powers. 
- Federalism. 
Dignity and freedom of the individual. 
Building of a welfare State, 
Unity and integrity. of the nation. 
Sovereignty of India l 
. . Government of Laws and not of men. 


BMY eNavawnye 


26. It is stated, however, that these dre merely illustrative and not 
exhaustive. The question is whethér any Act or Regulation included in the 
ninth schedule or any of the provisions thereof can be assailed on the ground 
of violation of a basic structure or feature of the Constitution. In Keshava- 
anda Bharati’s case the Constitution (Twentyninth Amendment) Act, 1972 
was under challenge. By this Act the Kerala Land Reforms (Amendment) 
Act, 1969 (Kerala Act 35 of 1969) ‘and the Kerala Land Reforms (Amendme- 
nt) Act, 1971 (Kerala Act 25 of 1971) were included in the ninth schedule as 
Items Nos. 65-and 66 thereof. Six Learned Judges, namely, ‘Sikri C.J., Sh- 
elat and Grover, JJ., Hegde and Mukherjea, JJ., and Reddy, J., were of the 
view that the question whether the Acts or Regulations included in the 
ninth schedule or any provisions thereof abrogated or took awdy_any of 
the fundamental rights or basie elements or essential features of the Cons- 
titution would have to be examined by the. Constitution- Bench of the 
Court. Six other Judges, namely Ray, J. Palekar, J., Mathew, J., Beg, J., 
Dwivedi, J., and Chandrachud, J., were of the view that by the amende 
ing process Parliament could amend any and every provision of the Cons- 
titution. In other words, the power under Article 368 was wide and uhfet- 
tered. In the premises, the Kerala Acts included in the ninth. schedule 
by the Twentyninth Amendment Act are entitled to the protection of 

Article IB. 
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27. The deciding factor was the judgment of Khanna, J. At page 
1902 in para 549 Khanna, J. has relied on the Supreme Court’s decision 
in (7) N.B. Jeejeebhoy v. Assistant Collector, Thana, A\R 1965 SC 1096. 
- In this case, we have already indicated that, the Supreme Court made the 
specific observation that Article 31B was a constitutional device to place 
the specified statutes beyond any attack on the ground that they infringed 
Part III of the Constitution. Khanna, J. quotes, inter alia, these specific 
observations in Jeejeebhoy’s case and proceeds to add: ‘I see no cogent 
ground to take a different view. In the result I uphold the validity of 
the Constitution (Twentyninth Amendment) Act.” Jn the ordering por- 
tion of the judgment at page 2055 it is also stated that the Constitution 
Bench will determine the validity of the Constitution (Twentysixth Amen- 
dment) Act 1971 in accordance with law. The Constitution (Twenty- 


ninth Amendment) Act, 1972, has not been referred to the Constitution 
Bench. 


28. The view of the majority, therefore, in Keshavananda Bharati’s 
case appears to be that once an Act or Regulation is berthed in the ninth 
schedule it can no longer be challenged on the ground of Constitutional 
invalidity. The West Bengal Land Reforms (Amendment) Act, 1972 has 
been included in the ninth schedule- with effect from the 7th September, 
1974 by the Constitution (Thirtyfourth Amendment) Act, 1974. No 
provision of the West Bengal Act, therefore, is now open to attack. Article 
31B and the ninth schedule have been enacted by Parliament in the exer- 
cise of its Constitutent power. They are parts of the Constitution itself. 

29. Farther it does not appear to us that the second proviso to 
Article 31A can be said to bea basic feature or essential element of the 
Constitution. A basic feature or essential element of the Constitution 
means one of the fundamental -principles on which the Constitution is 
based. These fundamental principles uniformly and without exception, 
apply to or affect all the citizens -of the Republic of India. The second 
proviso to Article 31A does not apply to or affect all the citizens and 
cannot be treated as a basic feature or essential elem of the Consti- 
tution. 

_ 30. Having regard to the conclusions we have reached, it is unnece- 
-ssary to discuss the other contentions raised before us. We however. 
-propose incidentally to make brief references to them and express our 
points of view thereon. 


31. It is contended that under the pienta Act the unit of 
assessment is “‘the family” instead of an “individual person”. This is 
against democratic principles. One can understand provisions for fixing 
ceilings on land to be held’ by an individual ; but fixation of ceiliog on 
the basis of family TAUER of an individual cannot be supported ina 

democratic State. : 
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32. -If we go through the provisions of Chapter II-B of the West 

_, Bengal Land Reforms (Amendment) Act, 1972, we find that the ceiling 

has, in fact,- been fixed ‘with reference to the individual, The ceiling 

areas have ‘been made proportionate to” the members of the family of a 

raiyat with the raiyat as the unit of assessment. The object of Land 

Reforms is to ensure, equitable distribution of land in the rural areas, 

Fixation of. ceiling of- an individual with reference to the number of 

family members appears to us to be rational. {thas a reasonable nexus 

with the object of land refrorms. 

33. The next-contention is that section 2 (i) of the West Bengal 
Estates- Acquisition Act defines an intermediary. An intermediary 
- includes a raiyat in view of the provisions of section 52 of the Act. Under 
Section 6 (9 (a) of the Act an intermediary -could retain 25- acres of 
agriculture land in his khas possession. Then come the West Bengal Land 
Reforms Act, 1955, Section 3 of -this Act laid down that the provisions 
of the Act would apply notwithstanding anything in any other law or 
custom. ‘or usage or in- any contract express or implied inconsistent with 
its provisions. Section 4 (3) of the West Bengal Land Reforms, Act, 
1956 allowed a raiyat to retain 25 acres of land excluding his homestead, 
Sub-section (3), of section 4 was omitted by the West Bengal Land Reforms 
(Amendment) Act, 1971 and thereafter by the West Bengal Land Reforms 
(Amendment) Act, 1972. The result was that section 6 (1) (a) of the 
_ West Bengal Estates Acquisition Act, 1953 entitling a a to keep 25 
acres were revived. 

_, 34, Now, section 14] of the West Bengal Land Reforms (Amend- 
-ment). Act, 1972 prescribes -that the provisions of this Chapter shall 
have effect notwithstanding anything to the contrary contained else- 
‘where in this Act or in any- other Jaw for the time being in force. This 
:was also the provision of the- West Bengal Land Reforms (Amendment) 

~- Act, 1971; - ‘Sub-Section- (2). of Section 1 ‘of the 1971; Act lays down 
. that the provisions of this Act shall come into force-on such date as the 
-State Government: may, .by notification in the Official Gazette, appoint 

and different dates may be appointed for different provisions of this Act, 

-and any reference to the commencement of any provision of this Act shall 

be construed: ag econ to the date-on which that provision comes into 

‘force. ý = £ 

i 35. There is no duei that P 4 3) of the 1955 Act was omit- 
ted with effect from 12th February, 1971, And Chapter II-B came into 


ee ‘operation three days later, that is, on the 15th February, 1971. For three 


days, therefore, namely, the 12th 13th and the 14th February, there was 
no ceiling under the Land Reforms Act. >On those three dates a raiyat 
was entitled to retain -25 acres’ of agticultural land under the Estates 
Acquisition Act of 1953. -On February_-15, 1971 Chapter II-B of the 
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Land Reforms (Amendment) Act, 1972 comes into force. Section 14 (L) 
& (H) of Chapter [I B reduces the ceiling of 25 acres but provides in 
section 14 (V) that compensation would be paid in accordance with the 
provisions of Chapter IIE of the Estates Acquisition Act, 1953. In other 
words, the ceiling of 25 acres is being reduced without payment of com- 
pensation at the market rate contrary to the second proviso to Article 
31A (l) of the Constitution. That is why Banerjee, J. has struck down - 


sections 14 (L) & (M) in (2) Dayamayee Debi v. State of West Bengal, 78 
CWN 639. 


36: In (8) M. R. Produce Co. v. The State of Kerala, AIR 1972 
SC 2027, the Kerala Land Reforms Act of the 1969 came up for con- 
sideration. The point that was raised before us regarding reduction of the 
ceiling area, was also raised before the Supreme Court. At page 2035 
in paragraph 35, the Supreme Court observes : . 


= “Ceieling area’ is covered by section 82 Such area with regard 
to unmarried persons-and families fixed by the 1964 Act was cut dowa 
considerably by the Amending Act of 1969. It was argued ‘both by 
Mr. Chagla and Mr. Setalved that.this was hit by the second proviso 
to Article 31A (1) inasmuch as the ceiling having once been fixed by 
the 1964 Act any diminution in the extent thereof would only be jus- 
tified if compensation at a rate not less than the market value there- 
of was provided which undoubtedly is not the case here: Section 82 
of the Act of 1964 was aimed at imposing ceiling area on families 
and adult unmarried persons and did not touch companies. The am- 
ending Act of 1969 makes a complete departure from the above 
provision and imposses a ceiling limit on all persons inclusive of ` com- 
panies or incorporated bodies. The contention that reduction in the 
, ceiling area fixed by the 1964 Act had to be compensated for by pay- 
ment of market value of the difference between the Ceiling areas fixed 
by thetwo Acts cannot be accepted inasmuch as the ceiling limit 
applicable to him under any law for the time being in force’ in Arti- 
cle 31A can refer only to the limit imposed by the law which fixes it 
and not any earlier law which is amended, or repealed” 


37, It seems to us that this isa complete answer to reduction of 
ceiling by subsequent law. The ceiling limit introduced by Section 14M 
of the impugned Act which came into force on February 15, 1971, is the 
ceiling limit under the law for the time being in force within the meaning 
of the second proviso to Article 31A (1). We are accordingly unable to 
hold that sections 14L and {4M are ultra vires even apart from the inclu- 
sion of the impugned Act in the Ninth Schedule, as the provisions of 
proviso 2 to Article 31A(I) are not at all attracted. 


‘38. The next point is that by the Constitution (Seventeenth Amen- 
dment) Act 1964 the Rajasthan. Tenancy Act, 1955 was placed in -the 
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ninth schedule, being Item No. 55 thereof. ‘An ‘Explanation’ was also 
added to the ninth schedule that any acquisition under this Act in con- 
travention of the second proviso to clauses (1) of Article 31A shall, to 
the extent of the contravention be void. It was urged that this “Explana- 
tion’ was introduced for the purpose of illustrating the ‘intention of the 
legislature that the second proviso to Article 31A(1) would not be affe- 
cted by anything done under Article 31B. It was also urged that if the 
‘Explanation’ be restricted to Rajasthan it would go against the basic fea- 
ture of national unity and integrity. 


39. It seems to us that the ‘explanation’ is applicable to the Rajas- 
than Tenancy Act only. The express words of the Constitution go to show 
that the other Acts in the ninth schedule are not linked up with Article 
31A. 


40.: It cannot also be said that the ‘explanation’ goes against nati- 
onal unity and integrity. We may refer to Items Nos. 14 and 18 in List 
II m the seventh schedule to the Constitution. These Items are: 

“14. Agriculture, including agricultural education and research, 
protection against pests and: prevention of plant diseases. 

18. Land, that is say, rights in or over land; land tenures inclu- 
ding the relation. of ‘landlord’ and tenant, and the collection of rent: 
transfer and alienation of agricultural land; land improvement and 
agricultural loans; colonization.” 


41. These items show that whatever a State does with regard 
to its own land has nothing to do with national unity and integrity. 
In’ this connection reference may also be made to Item No. 42 in List 
ItI-Concurrent List in the seventh schedule to the Constitution which pro- 
vides for acquisition’ and requisition of a property. The State, there- 
‘fore, is free to legislate on these subjects also. The argument based on 
-the basic feature of national ` unity and integrity cannot, therefore, be 
upheld. 


42. Our attention was also drawn'to the pre-amble to the West 
Bengal Land Reforms Act, 1955. The pre-amble says thaf this is an Act 
‘to reform the law relating to land tenure consequent on the vesting of all 
“estates and of certain rights therein ia the, State.’ Now section 14K (e) 
of the. West Bengal Land Reforms Act, 1972, defines an ‘orchard’ which 
means ‘a compact area of land having fruit bearing trees grown thereon 
in such number that they preclade, or when fully grown would pre- 
clude, a substantial part of such land from being used for any agricul- 
tural purpose.” In Section 14Q (2) itis provided that when a raiyat 
owns land comprised in orchards, whether or not in addition to other 
land, the-ceiling area in relation to such raiyat. shall be increased by 2°00: 
standard hectares or the actual area of the land comprised in orchards, 
whichever'is the lesser. 
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43. The West Bengal Land Reforms (Amendment) Act, 1972, there- 
fore, fixes a ceiling relating to orchards. This fixation, it is urged, is 
contrary to the scope of the Act indicated by the pre-amble to ' the West 
Bengal Land Réforms Act, 1955. An ‘orchard’ has nothing to-do with re- 
form of law-relating to land tenure. Section 2(7) of the West Bengal 
Land Reforms Act. 1955 defines ‘land’. It means agrtcultural land other 
than land comprised: in a tea garden and includes homestead. The 
contention before us is that the definition of ‘orchard’ in section 14K 
(e} referred to above clearly shows that an ‘orchard’ is not an agricultural 


land. The vesting of an ‘orchard’ cannot, therefore, be a part of a scheme 
of, agrarian reform. 


Now, item No. 18 in List JI-State List, as we have scen, is us 
follows :— l i 
“Land, that is two say, rights in or over land, land tenures in- 
cluding the relation of landlord and tenant, and the collection of rents; 
transfer and alienation of agricultural land ; land improvement and 
agricultural loan colonization. 

44. We have already referred to this Item in another connection. 
In (9) L. Jagannath v. Authorised Officer. L. R. Madurai, AIR 1972 SC 
425, this entry was considered. The Supreme Court has observed that this 
entry is meant to confer the widest powers on the State Legislature in rega- 
rd to rights in or overland and such rights are not to be measured by or 
limited to the rights as between landlords and tenants or collection of 
rents. The words which follow the expression “rights in or over lands” 
are merely by way of illustration. If the State wants to enforce a mea- 
sure of acquiring lands of people who hold areas over a certain limit so 
as to be able to distribute the same among the landless and other 
persons, to give effect to the directive principles fn Article 39(b) and (c) 
such a measure does not transgress the limit of the legislative fields be- 
cause it serves to remove the disparity in the ownership of land. Persons 
who lose the ownership of land in excess of the ceiling imposed are com- 
pensated for the lands acquired by the State end distributed ° among 

others. 

45. Article 39(b) and (c) of the Constitution to which the Supreme 
Court has referred provides that the State shall, in particular, direct its 
policy. to securing that the ownership and control of the material resou- 
sces of the community are so distributed as beat to subserve the common 
good ; and that the operation of the economic system does not result in 
concentration of wealth and means of aaa to the common 
detriment. 

46. Since Item No. 18 io List II is to be eae: in the context of 
Article 39(b) and (c) the scope of agrarian reforms appears, to be very 
wide. In L. Jagannath’s case the Supreme Court has said that if ths State 
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Government seeks to enforce a measure by which the condition of baren 
or unproductive lands can be improved, it-can do so even if the measure 
curtails the rights of landlords and tenants over them. In (10) Ranjit 
Singh y., State of Punjab, AIR 1965 SC 632, at page 638, in paragraphs 
13 and 14 itis stated that the scheme of rural development today envi- 
sages not only equitable distribution of land so that there is no undue 
imbalance in society resulting in a landless class on the one hand and 
a concentration of land in the hands of a few, on the other, but envisages 
also the raising of economic standards and bettering of rural health and 
social conditions. If agrarian reforms are to succeed, mere distri- 
bution of landto the landless is not enough. The Supreme Court 
has said that the settling of a body of agricultural artisans (such as 
the village carpenter, the village blacksmith, barbar, washerman etc.) is 
a part of rural planning and can be comprehended in a scheme of agrarian 
reforms. Itis a trite saying that India lives in villages and a scheme 
to make villages self-sufficient cannot but be regarded as part of larger 
reforms. . -.. * — 
47, ‘We, therefore, hold that Item 18 in List II in the seventh 
schedule to the Constitution gives a State Legislature the widest possible. 
powers to legislate on lands. We also -hold that agrarian reforms com- 
prehend a large variety of activities of the State for the development 
of the rural economy and the creation of self sufficient and self-reliant 
villages and improvement of the standards of living of the rural popula- 
tion. . 

48. Assuming, therefore, that an ‘orchard’ is not agricultural 
land, the State Government cannot be prevented from taking over land 
comprised in orchards for being utilised for the development of rural 
economy or creation of self sufficient villages. The contention that taking 
over of orchards would be going beyond the scope of agrarian reforms is, 
therefore, overruled. eS 

49. Ithas also been argued: before us that orchards cannot be 
acquired without payment of compensation at the market rate as required 
by the second proviso to Article 31A(1). = a 

50. Article 31A(2) exhaustively deals with what is meant by ‘estate’. 
An ‘orchard’ as defined in section 14K (e) does not form part of any - 
‘estate’. The protection of the second proviso to Article 31A(1) is not 
available to an ‘orchard’, In other words, even if it be held that Article 
31B is inter-linked with Article 31A, so far as an ‘orchard’ is concerned, 
Article 31B would have a completely. free play. And now that the Acts in 
question have been imcluded in the ninth schedule, the provisions there- 


. in relating to an ‘orchard’ are beyond challenge. 


- 51. Banerjee, J. also’ struck down section 14P of the West Bengal 
Act XII of 1972 following the decision in (Il) Kunjakutty v. State of Kerala, 
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AIR 1972 SC 2097. Section 85 of the Kerala Land Reforms Act, 1964 
made provisions for surrender of excess land. It provided that any land - 
held in excess of the ceiling area between specified dates is to be regarded 
as land still held by the raiyat for purposes of ceiling, even if the raiyat 
had made any transfer of land during the period. At the same time, the 
Kerala Act provided that the rights of the transferees would not be affected. 
It was held that this provision hit the second proviso to Article 31A (1). 
Tho reason was that while the transfers of land for purposes of ceiling 
are ignored and the transferees’ rights are protected, there would be depri- 
vation of land without payment of market value if the raiyat acquired 
further land at considerably higher rate. l 
52. Inthe impugned Act before us, section 14P does not make 

any such provision. In this Act. no transfer of land during the specified 
period would be recognised and the transferees’ interest would not be pro- 
. tected. The entire land incliding land held by the transferee is to be 
taken into consideration for the purpose of the ceiling. There is, accor- 
dingly, no question of attracting the provisions of the second proviso to 
Article 31A (1) to the West Bengal Act XII of 1972 in respect of section 
14P. The decision of the Supreme Court ‘has no ‘application and the 
impugned Act does not suffer from the infirmity complained of, apart from 
its immunity from attack in view-of its inclysion in the ninth schedule. 

53, “We have discussed the points urged before us by the respective 
parties which appeared to us to be relevant for disposal of this applica- 
tion. , es, i 
54. The result is that the Rules are discharged, The appeals, . 
l heard along with Rule, are allowed and the decision in Dayamayee’s 
case in so far as it holds that the provisions of “thé impugned Act are 
ultra vires the second proviso to Article 31A (1) of the Constitution of 
- India‘is overruled. The Rules giving rise to the appeals heard before us 
are discharged. All interim orders therein, if any, are vacated, There 
will be no order as to costs. Prayer for stay is refused. 

Datta, J. : I agree. l 

P.R. ` í : 
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i _ [CIVIL APPELLATE JURISDICTION] 

Before. Mr. Justice-Syed Sadat Abdul Masud and Mr. Justice 
a - Sisir Kumar Mukherjea | 

: - Deeision : April 9; 1976 i - 

Bijoy Kumar Swaika p. A sive ...Appellant 

: Versus l i 

-. Shyam Sundar Swaika & Ora.... bea ... Respondents* 

. *Appeal from Original Order Nos. 269 and 270 of 1975; i 
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Arbitration Act (10 of 1940), Sec, 8,11,12, 19 and 25— Power of court 
‘to appoint arbitrator -or umpire—Power of revocation of authority of appoin- 
ted arbitrator—Power of Court to supersede arbitration—Provisions applicab- 
le to arbitration wader chapter {VY—Whether reference to arbitration can 
be superseded as a matter of. course—Can the parties supersede a reference 


on their own accord— Order of supersession, whether appealable. 

A partition suit was instituted in the High Court. The plaintiff also filed an 
application for appointment of a Receiver. At the hearing of the application it was 
felt that the disputes and differences‘in the suit might, in the interest of an concerned, 
be referred to the arbitration of two persons in whom the parties had confidence. The 
application for appointment of Receiver was adjourned and the mattersin dispute in 
the suit were, by consent, referred to the arbitration of two arbitrators. The arbitration 
_ proceeding continued for a long time and while the same was pending, an application 
was made in court in the partition suit for supersession of the reference to arbitration 
and for some other reliefs. On that application, the learned single Judge made an order 
by which the reference to arbitration was superseded and directed that the relative arbi- 
tration agreement would cease to have effect with respect to differences referred to 
arbitration. But the learned Judge did not find it necessary to grant leave to revoke 
the authority of the umpire or to remove him or appoint a sole arbitrator in his place 
as was prayed for and accordingly, those prayers were rejected. Two appeals were 
preferred-one against the order or supersession and the other against the order rejecting 
the other prayers. 

“HELD: Asro -appeal lies from the order of a single Judge refusing to appoint 

a fresh umpire or arbitrator and as no appeal from the said order has been preferred 
to the Supreme Court, the said order has become final. That being so, the appeal 
_ against the order by which the arbitration has been superseded should necessarily fail. 
- Where the arbitration agreement is silent as regards supplying the vacancy as 
‘ mentioned in Section 8(1) (b) of the Arbitration Act the law presumes that the parties 
intended: to supply such vacancy. ‘To take the matter out of section 8 (1) (b) what is 
required is not the intention of the parties to. supply the vacancy but their intention 
not to supply the vacancy. 

Ordinarily, the parties choose only such persons to act as arbitrators io whom 
they can repose trust and confidence, the more so, when the arbitrator is a persona desi- 
gnata. It may be that in appointing an arbitrator the parties expect. and contemplate 
that the award will be made by the arbitrator of their choice. Neverthless, in an 
-appropriate case, the court may remove an arbitrator and may appoint another arbi- 
trator, In such a case, it is to be presumed that the court, in appointing an arbitrator 
or an umpire ia filling up the vacancy, will act on the basis that the appointee is a fit and 
_ proper person to arbitrate or in otherwords, appownt a person who ‘enjoys the con- 

fidence of the court, 

_ It isclearfrom Section 5 of the Act that the aa may, by the arbi- 
tration agreement, reserve the right to revoke the authority of an appointed arbitrator 
or umpire. If no such intention is expressed in the arbitration agreement the authority 
of the arbitrator or umpire can be revoked only with thé leave of the Court. In contrast 
to the provision for revocation of the arbitrator or umpire by the parties without taking 
revourse to intervention by court, the Arbitration Act does not provide that by or 
under a stipulation made inthe arbitration agreement the parties to an arbitration 
may supersede an arbitration of their own accord. The power to supersede an arbitra~ 
tion inheres only in the court. ` Ia the instant. case, the stitpulation for supersaession or 
arbitration in the arbitration agreement could never have been inipiementod unless the 

court would make an order to that effect. 


` 
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The stipulation for completion of the arbitration within the prescribed period, 
or the provision for supersession of arbitration, where the arbitration has not been com- 
pleted within the stipulated period, cannot be regarded as an expression of intention of 
the parties that if a vacancy arises in the Office of the arbitrators or the umpire, such 
vacancy should not be filled up. _ l 


The order su perseding a reference to arbitration should not be made as a matter 
of course, - 


Cases referred to: 


(1) P.G. Agencies v. Union of India, AIR 1971 SC 2298 
(2) Hari Krishna v. Baikuntha Nath, AIR 1973 SC 2470 
(3) Dalsukh M. Pancholi y. Guarantee Life & Employment Insurance 
Co. Ltd., AIR 1947 PC 182 : 52 CWN 472 ` 
Gouri Nath Mitter (Advocate General)... ...for the Appellant 
Somnath Chatterjee and A. Mitra Sag’ St for the Respondent 


The judgment of the Court was as follows : 

Mukherjea J. : This appeal is directed against an order made by a 
learned single Judge on August 11, 1975 by which he ruled that the refer- 
ence to the arbitration under an order dated 31st May, 1973 be superseded 
and the arbitration agreement do cease to have effect with respect to the 
differences referred to arbitration. By the said order, his lordship was 
pleased to release the petitioner from an ucdertaking given by him to 
this Court on May 31, 1973. 

2. The facts of this litigation may be briefly stated. On May 4, 
1972, a partition suit; being Suit No. 191 of 1972, was instituted by the 
respondent No. 1, Shyam Sundar Swaika against Ganga Vishnu Swaika 
and others. On the same date an application was made by the plaintiff 
for appointment of a Receiver, - 


> 


3. At the hearing of the application, it was felt that the disputes - 


and differences in the suit might, in the interest of all concerned, be refer- 
red to the arbitration of -two persons in whom the parties had confidence. 
The estate comprises of substantial immoveable properties and a large 
number of business undertakings. The application was adjourned and. 
on May 31, 1973 on a joint application of the parties, the matters in dis- 
pute in the suit were, by consent, referred to the arbitration of P. D. 
Dabriwal and Raja Ram Bhiwaniwala. , 
4. The relevant portion of the petition by which the parties entered 
into the arbitration agreement reads : i i 
“8. Your petitioners have agreed to refer the aforesaid disputes 
to the joint arbitration of Sri Prabhudayal Dabriwal of No. 7C, Midd- 
leton Street Calcutta and Sri Rajdram Bhiwaniwala of No. 3, Goenka 
Lane, Calcutta with summary powers to dispose of the reference, and 
with power to appoint an umpire, within a fortnight from the date of` 
order to be passed herein. It is also agreed that ih case. of any 
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. difference betweeti the said arbitrators, the matter shall be referred 

to the umpire’ to be appointed herein. The Umpire shall have 

= summary powers to dispose of the. reference within 15 days from 
- the date of reference to him. 

9. Your petitioners have further agreed and hereby undertake to 

Court not to proceed with any. pending proceedings in any Court or 

to institute any fresh proceedings in any Court in respect of any 


matter which are the subject matter of the reference until further orders 
of Court. 


10. The parties have been adie to make the present petition 
with a-view to settle the disputes between the parties within a short 
time by arbitration. It has however been agreed between the parties 
that if the arbitration is not completed within the time stipulated, the 

‘reference to arbitration would stand superseded and the pending appli- 
cation of the plaintiff will come up in the list for disposal of this 
Hon’ble Court.” 

5. Inspite of two extensions made in June and -August 1973 the 
joint arbitrators could not dispose of the reference. On August 31, 1973, 
the joint arbitrators having differed, the disputes and differences were 
referred to B.D. Kanoria, the umpire oppointed by the arbitrators. There- 
after, time to make the award was extended from time to time by and 
with the consent of parties, until time was finally extended by an order of 
Court dated June 7, 1974 by a period of four months from that date. 

6. No appreciable progress was made by the umpire in the hearing 
of the RRS and the time extended by the aforesaid order of Court 
expired. 

7. On March 27, 1975, Ganga Vishnu Swaika, the defendant No. 1 
died. On June 18, 1975, Bijoy Kumar. Swaika, the defendant No. 3 in 
the partition suit, and the appellant before us, made an application by a 
master’s summons for an order recording the death of Ganga Vishnu 
Swaika and of Sm. Badami Devi, the defendant No. 10, for bringing on 
record Sm: Shakuntala Chirimar, for leave to revoke the authority of the 
umpire and for an appointment ofa sole arbitrator to actin his place 
and stead, and for other consequential reliefs. 

8. On June: 25, 1975, an. application was made on behalf of the 
plaintiff by a Notice of Motion, for supersession of the reference to `arbit- 
ration, for an order that the arbitration agreement do cease to have any 
effect with respect to the differences referred to arbitration, ‘that the peti- 
tioner be ‘discharged from the undertaking and directions be given for 
hearing of the application for appointment of Receiver. The application 
was disposed of by an` order made by the learned Judge on Augyst 11, 
1975 to which reference has already been made. From that order,. Bijoy 
Kumar Swaika, a legal representative of the defendant No.1, Ganga 
Vishnu Swaika has come up on appeal, 
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9, In-making the order, the learned Judge was of opinion that 
having regard to -the ‘language of the joint petition by which ‘the 
parties agreed to refer the disputes and differences in the suit-to arbitra- 
tion, it appeared that the parties agreed to stay their hands for 8 
maximum period of one month or so, in order to enable the arbitrators 
or the umpire, as the case might be, to complete the arbitration within that 
period. His Lordship relied.on the provision that if for any reason the 
arbitration could not be completed within the time stipulated in the. arbi- 
tration agreement embodied in the joint petition, the arbitration agree- 
ment would stand superseded. He also took into consideration the fact 
that the joint arbitrators as well as the umpire were clothed with summary 


powers, so that they could make their award within ue short period 
' stipulated in the petition. 


=- 10. The learned Judge thought that the language of paragraphs 
8,9 -and ‘10 of the petition signified that the parties intended that any Va- 
cancy, Which might arise in the offices of the arbitrators or the umpire 
would not be supplied. In course of his judgment, he said : 


“The only person who could act as umpire with such summary 
powers would be nominated by the chosen arbitrators and if vaca- 
ncy arose in respect of such umpire, the same could not be supplied 

| unléss agreed to by and between the parties. The language used in- 
paragraphs in the said joint petition also signifies that the reference to 
arbitration would have to be completed within the stipulated time or 
within such time as might be extended by and with the consent 


of parties and if the same were not complete’ then the reference wo- 
uld come to an end.” 


Further on, in his judgment, the learned judg observed : 


“In this case, the two arbitrators are named arbitrators. They 
had choseù snch persons and given them summary powers and such 
persons and/or their chosen nominees, according to the joint petition- 
ers, were the only persons who were competent to decide their fami- 
ly dispute in a summary manner and within a fortnight’s time. Accor- 
ding to the joint petitioner such arbitrators and/or the umpire only co- 
uld be able to complete the reference and make their award within 
a fortnight’s timo. It was clear that any outsider as such arbitrator or 
umpire might take a much longer time than a fortnight even though 
summary powers were given to them. There is clear indication in the 
joint petition that in case the arbitration could not be completed wi- 
thin the stipulated time, the same would be putan end to and the - 
suit should be proceeded with.’ 


11. In that view of the matter, the learned Judge superseded the 
reference and directed that the rèlative -arbitration agreement shall cease 
to have effect with respect to the differenees referred to arbitration, He 
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also released the petitioner from the undertaking he had given. 
"#2." In view of the judgment‘ and order by. which he ‘disposed of 
the plaintiff’s application, the learned Judge did not findit necessary to 
grant leave to revoke the authority of the umpire/or to remove him or 
_ appoint a sole arbitrator in his place as prayed for by the petitioner Bijoy 
Kumar. Swaika in. hia application dated June 14, 1975. The learned 
Judge, therefore, rejected those prayers.. He merely directed that the 
records of proceedings be amended by recording the death of Ganga 
Vishnu Swaika the defendant No. 1, Sm. Badami ‘Devi, the defendant No. 
10 and bringing on record Sm, Shakuntala Chirimar by necessary amend- 
ments ‘in the plaint. 
i3. Bijoy Kumar Swaika ias: come up on appeal before us from 
the former order in Appeal from Original Order No. 269 of 1975 and also 
. the latter orderin Appeal No. 270 of 1975.. 
14. The relevant provisions of the Arbitration Act which arise for 
consideration in these appeals, are as follows : —. 
- SECTION 8: ` l 
- 8(1) In any ‘of the following c cases : — 
(a). ae i 
(b) if any appointed arbitrator or umpire neglects or refuses to act, 
or is incapable of acting, or dies, and the arbitration agreement does 
not show that it was intended that the vacancy should not be supplied, 
and the parties or the arbitrators, as the case may be, do not supply 
the vacancy -; ae 
(o) so * - * 
E any party may serve the other parties or the arbitrators, as the 
~ case may be, with a written notice to concur in the appointment or 
appointments or in supplying the vacancy. 
- (2) If the appointment is tot-made within fifteen clear days after 
service of the said notice, the Court may, on the application of the party 
. who gave-the notice and after giving the other parties an oppor- 
- tunity of being héard, appoint an arbitrator or arbitrators or umpire, as 
` the case may be, who shall have like power to act in the reference and 
“"- {o make an award as if he or they ‘had been appointed by consent 
- of all parties, : 
_ SECTION 11: l 
a) The Court may, on the application of any party to a reference, 
'. ~ remove an arbitrator or umpire who fails to use all reasonable despa- 
tchin entering: on and magus with the reference and making an 


award. 

(2) The Court may remove an acbiteator or umpire who has miscon- 
_ducted himself or the proceedings: 2 oS 
3) “te i j * E 


(A r’ k`- 7 . a | as ‘om 
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SECTION 12: 

(1) Where the Court removes an umpire who has not entered on the 
reference or one or more arbitrators (not being all the arbitrators) 
the Court may, on the application of any party to the arbitration 
agreement, appoint persons to fill the vacancies. 

(2) Where the authority of an arbitrator or arbitrators or an umpire 
is revoked by leave of the Court or where the Court removes an 
umpire who has entered on the reference ora sole arbitrator or all 
the arbitrators, the Court may, on the application of any party to the 
arbitration agreement, either— 

(a) appoint a person to act as sole arbitrator in the place of the 
person or persons displaced, or 

(b) order that the arbitration agreement shal) cease to have effect with 
respect to the difference reférred. 

(3) * * + $ 
SECTION 19 ; 

Where an award has become void under sub-section (3) of section 16 
or has been set aside, the Court may by order supersede the reference 
and shall thereupon order that the arbitration agreement shall cease 
to have effect with respect to the difference referred. 

15. It is now necessary to refer to Section 25 of the Act. By that 
Section the provisions in other chapters of the Arbitration Act, so far 
as they can be made applicable, apply to arbitrations under Chapter IV, 
that is to say, the Chapter on Arbitration in suits. 


16. The section also provides that the Court may, in any of the 
circumstances mentioned in Sections 8, 10, 11 and 12, instead of filling up 
the vacancies or making the appointment make an order supersediog the 
arbitration and proceed with the suit and where the Court makes an order 
superseding the arbitration under Section 19, it shall proceed with the suit. 
It has to be remembered that Section 26 speaks only of c.rcumstances men- 
tioned in Sections 8, 10. 11 and 12. Those sections are not attracted in 
their entirety. 


17. Mr, Somnath Chatterjee appearing in support of the responde: 
nts submitted that the Court has found that by the arbitration agree- 
ment the parties intended that any vacancy io the office of the arb.tra- 
tor or the umpire should not be supplied and has therefore refused 
to appoint a fresh arbitrator. As no appeal lies to this Court from 
an order refusing to appojnt a fresh umpire or arbitrator and as no appeal 
from that order has been preferred to the Supreme Court, the order has 
become final. The appeal against the order by which the arbitration has 
been superseded should therefore necessarily fail. 

18. The primary question which arises for consideration is whether 
the arbitration agreement shows that it was intended that the vacancy 
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Should not be filled up as contemplated in Sec: 8(1)(b). In the case 
of (I) P. G. Agencies v. Union of India, AIR 1971 SC 2298 it was pointed 
out’ by Hegde, J. that the language ofthe ‘provision is not that the 
patties intended to supply the vacancy bat on ths other hand it is that the 
parties did not intend to supply the vacancy. In other words, if the agre- 
ement is silent as regards supplying the vacancy, the law ee that the 
parties intended to supply the vacancy. To take the case out of section 
8(1)(b) what is required is not the intention of the parties to supply the 
vacancy but their intention not to supply the vacancy. 

19. In the present case, the agreement is silent as regards supply- 
ing the vacancy. Not Only is there no express provision in the aribitration 
agreement that the vacancy will not be filled up, but it can also be ha- 
rdly contended that by necessary intendment, the arbitration agreement 
imports such a provision. The fact that the agreement provides that the 
; arbitration is to be‘completed by the aribitrators- within a fortnight from 
the date of the order to be made on the joint petition or if the arbitrators 
differ, by the umpire within 15 days from the date of referente, by itself 
does not imply that the vacancy, if any, will not be supplied, on the expiry 
of the prescribed period. After all, the parties must be presumed to have 
entered into the arbitration agreement in the context ‘of the Arbitration 
Act or in other words, subject'to the provisions of the Arbitration Act. 

-20. Sċction 28(1) of the Act provides that the Court may, if it 
thinks fit, whether the time for making the award has expired or not, en- 
large from time to time, the time for making the award. Sub-section (2) 
ptovides that any provision in an arbitration agreement whereby | the arbi- 
trators or umpire may, except with the eonsent of, all the parties ‘to the 
agreement, enlargé’the time for making the award shall be void and of 
no effect, ~ The ‘Court has therefore ample power to extend the time. The 
parties theréfore knew or ought to have known that if the arbitration was- 
not completed within the supulated period, the’ Court might extend the 
time. 


21. Itis again hardly arguable that the. ‘fact that the arbitrators 
had been invested with summary powers, necessarily implies that it was 
intended not to supply the vacancy. The argument that the parties 
might not have invested the substituted arbitrators with summary powers 
not having the same trust and confidence in them, as they had in the 
original arbitrators of their choice, is of little force. The learned Judge 
has found support for the order he has made, in the fact that the parties 
had implicit confidence in the arbitrators appointed by them under the 
agreement, Ordinarily parties choose only such persons to act as arbi- 
trators in whom they can repose trust and confidence, the more so, 
when the arbitrator is‘a persona designata. ` It may also be said that in 
appointing an arbitrator the parties expect and contemplate that the award 
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will be made by the arbitrator of their choice. Névertheless, in proper’ 
circumstances, the Court removes him and appoints a fresh arbitrator. It 

is to be presumed that the Court, -in appointing an arbitrator or an umpire. 

in filling up a vacancy will act on the basis that the. appointee is a fit - and- 
proper ‘person to arbitrate, or in other, words, appoint -a person: who a 
enjoys the confidence of the Court. nee l E 


-22e “It was contended that the provision in the arbitration aerate 
for supersession of. the arbitration, , if the arbitration was not completed 
within the. ‘Stipulated period, indicates that the parties- intended that only 
the arbitrators apointed by ‘the parties or the umpire appointed by the | 
arbitrators were to arbitrate and make an award’ or else there was to be no 
3 adjudication by arbitration at all, .... j 


~.,, 23. , It is clear. from Section 5 of the Arbitration Act that the patties n 
may, iby the arbjtration agreement, reserve the right to revoke the. authority 
 of’an appointed arbitrator or. umpire. If no ‘such intention. is expressed 

in the, agreement, the. authority, < of the, arbitrator or umpire can be revo- 

ked only- with the leave. of Court. |.” © af f 

vr 24; In sharp | contrast to the , provision for revocation of authority of 

the. arbitrator or. umpire by. the parties without taking recourse to, interven- 

tion by. Court,, the. Act does not. provide. that by or, under a stipulation 
made i in the- arbitration. agreement., the parties to an. arbitration may su- 
persede an ‘arbitration, of, their- own accord, The power to` supersede an 
arbitration inheres, in ‘the: ‘Court and. the Court alone. In the present case 
_ the stipulation for: supersession of. the arbitration in the arbitratión agree- 
ment could, never. have, been _implemented “unless the. Court -made an. order, 
‘to that effect., O: í 
: 25. ; In providing fér. superéession ‘of the arbitration i in the event of 

the arbitration not being completed | within the stipulated. period. the parties- . 

must be presumed to have known that under the law it .was for the Court 

and not for the parties to ‘supersede the arbitration. Time. ‘to. make the 
award was extended by the arbitrators and. the . umpire from time to time 
and finally, till 7th October 1974 by, consent of parties. In the case of 

(2) Hari Krishna, A ' Baikuntha Nath, AIR 1973 SC 2479 it was held that thè 

arbitraror ‘can “enlarge time for makin g award ‘if after entering upon 

the reference, the parties mutually agree to such enlargement. The 
extensions; in the present case, were therefore perfectly valid. The. ex- 
tensions ` “of time made by consent ` of parties also’ indicate that although 
under the ‘arbitration agreement time was made, so to say, of the essence 
of the arbitration agreement, the stipulation made in that behalf was not 

acted upon, if not waived altogether. The _ parties must have felt that in . 
the circumstances of the ‘case, extensions were necessary and readily 

agreed to such extensions. ` In. fact, ‘counsel appearing on behalf of the 

appellant, relied on.a decision of . “the. ‘Judicial Committee. teported in (3) 


f 
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Dalsukh M. Pancholi v. Guarantee. Life and Employment ‘Insurance Co. Ltd, 

52 CWN 472 : AIR ‘1947. PC 182, paragraphs 18 and 19 and contended that 
the: parties must be :deeméd to have:waived the ‘stipulation as to time for 
making the award originally provided for in the arbitration agreement. Be 
_that'as it may, we are of opinion that the stipulation for completion of the 
arbitration within a prescribed: period, or the provision for sup:rsession 
-of the arbitration, in case the arbitration is not completed within the sti- 
pulated ‘period, can not be regarded as an expression of intention of the 
parties that if a vacancy arises in the office of the arbitrators or the um- 
pire such-a vacancy should not be supplied. The view we have taken is 
re-inforced by the fact that time to make the award was extended by the 
parties till 7th October, 1974, that is to say, by a period of over one year 
from the date of the order by which the disputes were referred to `- arbitra- 
tion... The conduct’ of the case was in able hands. Experienced Counsel 
appeared on either side. They were familiar with the provisions of the 
Arbitration Act. If the parties: intended that any vacancy should not be 
supplied, surely an express provision in that behalf. might reasonably be 
. expected to have been made in the arbitration agreement. 


26. Having held that the arbitration agreement does not show 
that it was intended that the vacancy should not be supplied in the facts 
and circumstances of the case; we must also hold that an order supersed- 
ing the reference should not have been made as a matter of course. Af- 
ter all, the parties themselves were of opinion that in the best interest of 
all concerned, arbitration was preferable to protracted proceedings in Court 
involving delay, waste, and expense, and therefore willingly entered into 
the arbitration agreement. It is true that little progress was made in the 
arbitration by the umpire when time to make the award expired on Octo- 
ber 7,1974. The arbitrators had completed-their job when they choose to 
differ. The lack of progress appears to have-been entirely due to-the in- 

- activity of the umpire, occasioned by his indifferent health. The delay 
ean hardly. be ascribed to any act of omission or commission: on the part 
- of the parties. In paragraph 9 of the affidavit-in-opposition affirmed by 

“the respondent Shyam Sundar Swaika on_ July 28, 1975 it is. stated that 
the health of the umpire was not permitting him to undertake the strenu- 
ous task of conducting the arbitration proceeding. In these circumstances 
there is no reason why the Court should supersede the arbitration altoge- 
ther. It is not for us to pronounce. our views in this appeal as to whether 
the learned J udge should not have exercised his. power to remove the um- 
pire and appoint a sole arbitrator or a fresh umpire to’ conduct and con- 
‘clude the arbitration proceedings with expedition. It-is clear that thé 
learned Judge superseded the arbitration; largely if not entirely on the gro- 
und that the arbitration agreement shows that it was intended that any 
vacancy in the office of the arbitrator or umpire should not be supplied. As 
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wo haye disagreed with the learned Judge on that aspect of the case and 
have also found that the delay has been occasioned by.-inaction on thé 
part of the umpire, we are of the opinion thatthe court below was not 
justified in superseding the arbitration, having regard to all the facts and 
circumstances of the case. The appeal from Original. Order No. 269 of 
1975 therefore succeeds and the order made by the learned Judge is set 
aside. l . ; ga 
‘27, As regards the appeal from Original Order No.. 270 of 1975 
we are of.the view, and indeed it has been so conceded that no appeal 
lies from the order having regard to Sec. 39 of the Arbitration Act. The 
appeal therefore fails and is dismissed but in the facts and circumstances 
of the.case, we make no order for costs in of these appeals. We hope that 
the order we have made will serve the best interests of the estate. . 


- .28. As the order of the learned Judge superseding the reference has 
been set aside, the parties will be free, in these altered circumstances, to 
apply for such orders or directions including an order for appointment 
ofa fresh sole arbitrator or umpire. Needless to say that such applica- ` 
tion should be.made in the Court of first instance. 

Masud, J.: I agree. 

N. C. S. 


(CIVIL REVISIONAL JURISDICTION] _ 


Before Mr. Justice Nirmal Chandra Mukherji and Mr. Justice 
Bankim Chandra Ray l 
: Decision : May 6, 1976 
M/s New Bangasree Bastralaya & Anr.... at Appellants 
7S or i Versus a 
Ramanlal Phurna fu Opposite Party* 
Civil Procedure Code (Act V of 1908), Sec. 148 & Or. 37—Leave to 
defend—Default clause for rejection, if security not furnished within specified 
time granted—Court’s power to extend time after default order becoming 
_ effective—Principles as laid down by Supreme Court in AIR 1961 SC 882, 
relied. | a : 
E The opposite party filed a suit in the City Civil Court for recovery of an amount 
of money under Or. 37 of the Code of Civil Proceduro. The petitioners after entering 
appearance filed an application praying unconditional leave to defend the suit. The 
petitioners were allowed to contest the suit only on furnishing security of Rs. 8000/- 
with a default clause, Being aggrieved, the petitioners moved an application in revision 
*An Application dated 16.12.75 in connection with Civil Rule no. 2159 
of 1974, | A 
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before the High Sm and a Rule was issued with a direction to the petitioners to fur- 
nish security to the extent of Rs. 2500/-.' The said direction was duly complied with. 
©n 13.8.75, the Rule was placed in the List for hearing On that date the petitioners 
‘agreed to farnish security for the balance sum of Ra. 5 ,560/-'within a specified date. An 
order. was made to the effect that on furnishingthe said security and the same being 
accepted leave would be granted to the petitioners to contest the suit. In default the 
application for leave would stand rejected. The petitioners failed to comply with the 
said order for reasons disclosed in the present application. In this application the peti- 
toners prayed for extention of time to furnish security of Rs. 5,500/- in the trial court 
in modification of the order dated-13.8.75 It appears that the present application for 
extension of time was made after the period fixed by the previous order for furnishing 
security had expired and the application for leave to defend the suit stood rejected. 

HELD: Inasmuch as the petitioners have complied with the order made by the 
High Court at the time of issuance of the Rule and the present. application has been 
filed a few days after the expiry of the time granted by the High Court and the petitio- 
ners are ready and willing to comply with the order of the High Court made on 13.8.75. 
the present application is allowed... In making the order; the High Court relied on the 
principles laid down in the Supreme Court decision reported in AIR 1961 SC 881. 
Certain ditections were also given ip the matter of furnishing security. 

Cases referred to s 

(1) Pulin Krishna Roy v. Susil Kumar Dey, (1948) 53 CWN 192 
(2) Brojomokan Sabul y. Binapani Sur, (1966) 71 CWN 12 
` 43) Makanth Ram Das v. Ganga Das, AIR 1961 SC 882 
(4) Sm. Lakshmi Bala Chanak v. Brojendra Nath. Pain, AIR 197ì 
- Cal, 243 
(5) Tarapada Sarkar y. Nepal Gazi, AIR 1965 Cal. 354 - 
(6). Biswanath Kundu v. Manindra Nath Sadhukhan, an unreported 
decision in F.A. 151. of 1964 - 
S. P. Roy Chowdhury and Tapas-Kumar . Mukherjee... for the applicants 
Biswajit Ghosh and Mrs. Gita Lalwani (Mukherji) for the opposite party 

The judgment of the Court was as follows :-— 

_ Mukherji, J.—This is an application for extension of.time to furnish 
security of Rs. 5,500/- in the trial court in modification of the order passed 
by this, Court on,13th of, August. 1975. Lae facts of the. case may bri- 
efly be stated as follows :-— 

2. The opposite party filed a suit in the City Civil Court at Cal- 
cutta for recovery of a sum of Rs. 11,800.00 under Order XXXVII of the 
Code of Civil Procedure. -The petitioners after entering appearance filed 
an application praying for unconditional leave to defend the suit. The 
petitioners were allowed to contest suit only on furnishing security to the 
extent of Rs. 8,000/-, . It was further ordered that in default of furnishing 
security. the application would stand rejected. Being aggrieved by the 
aforesaid order, the petitioners. moved an application under Section 115 of 
the Code. On the said application a Rule was issued being Civil- Rule 
No. 2159 of 1974.- When the Rule was issued the petitioners were direc- 
ted to furnish security to the extent of Rs. 2,500/-. That order was 
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complied with. The Rule came up for final disposal on August 13, 1975 
On that date the petitioners agreed to furnish security for the balance sua. 
of Rs. -5,500/- within two weeks after the Puja Vacation. It was ordered 
that on furnishing the said security and the same being accepted leave 
would be granted to'the petitioners to contest the suit.’ Io default the 
application for leave would staad rejected. The said order could not be 
complied with for the reasons stated in the present application. It has 
been stated in paragraph 13 of the application that inspite of their best 
efforts the petitioners could not ‘furnish security and that they have now 
been able to make necessary arrangements for furnishing security to ‘the 
extent of Rs. 5,500/-. 

3 Mr. Biswajit Ghosh, learned Advocate appearing on behalf of 
the opposite party strongly contends that this application is not maintain- 
` able because by- order dated August 13, 1975 the Rule was disposed of 
and that being so, this Court has now become functus officio and cannot 
pass any order in modification of the order passed on August 13, 1975. In 
support of his contention Mr. Ghosh refers to a decision reported in 
(1) 53 CWN 192 (Pulin Krishna -Roy v. Susil Kumar Dey). In this case it 
was held by Chatterjee, J. that ‘Where in an application for leave to 
defend under Order 37 of the Code of Civil Procedure leave was granted 
upon furnishing security within a specified time and it was provided that. — 
in default the application should stand dismissed with costs”. It was 
also held that “In default the action was dead and no further extension 
of time was possible”. In rejecting the application for extension of time 
for furnishing security the learned Judge observed “The diffculty I feel 
is that in a suit under Order 37 an application for leave to defend must 
` be made within 10 days of the service of the writ of summons and the 
Court-has no power to extend this period”. But it may be mentioned 
that in this very case leave was granted to the defendants to defend the 
suit on condition that security to be furnished within a-fortnight to the 
satisfaction of the Registrar. The application for leave to defend was 
filed within 10 days of the service of the writ of summons. i 

4. Mr, S.P. Ray Chowdhury, learned Advocate appearing on 
behalf of the petitioners, first refers to a decision reported in (2) 7! 

CWN 12 (Brojomohan Sabui and others v. Binapani Sur and ors). It has 
' been held in this case that ‘‘Where direction for payment is made in a 
- procedural order, the Court is not functus officio to extend the time if 
payment is made after the expiry of the time originally fixed”. It -was 
however held that ‘‘Where time is fixed by the decree, the Court has no 
jurisdiction $o extend the time after oxpiry of the period fixed by the 
decree”. Incomingto the decision the learned Judge relied on the 
decision reported in (3) AIR 1961 SC 882 fanani Ram Das V. Ganga 
Das ). 


#976 (1) CLI] _ New Bangasree, Bastralaya v. Ramanlal Phurna 639 


. 9. Mr. Ray Choudhury next.: refers to a decision reported in (4) 
AIR 1971. Calcutta 243 (Sm. Lakshmi Bala-Chanak v. Brojendra Nath Pain 
and others). In this case it has been. ‘held that “A Court has power to 
extend time uader Section 148 even after the time fixed by decree or order 
-has expired”. In view of the decision reported in "(3) AIR 1961 SC 882 
the learned Judge. held that (5) Tarapada Sarkar v. Nepal Gagi, AIR 
1965 Calcutta 354 was not good law. 


i 65° We ' ‘thus find that in. both the cases the learned judges relied on 
the Supreme -Court decision referred to above. In the Supreme Court 
case“ an- ‘appeal. was decided in favour of the appellant but a peremptory 
order:‘was passed fixing the period-for payment of deficit court fee and 
the appeilant made àn- application for extension of time before the time 
fixed had run out, but the application came on for hearing before a Divi- 
sion Bench after the period had run out. It was beld by the Supreme 
Court -that “the High Court was not powerless to enlarge the time even 
though it had ‘peremptorily fixed the period for payment. Section 148, 
in terms, “allowed extension of time, even if the original period fixed 
had expired, and Section 149 was equally ‘liberal. A fortiori those sec- 
tions could -be ` invoked by the applicant, when the‘time had not actu- 
ally expired. An order extending time for payment, though passed after 
the expiry- of the time fixed, could operate from the date on which the time 
fixed expired: The‘ procedural orders though peremtory (conditional dec- 
rees apart) are in essence, in terrorem, so that dilatory litigants might put 
themselves. in order and avoid delay. ` They do not, however, completely 
. estop: a -Court from taking note of events and circumstances which happen 
within the time fixed. Sections’ 148, 149 and 15] clothed the High 
Court with ample D to do justice: to a litigant if sufficient cause 
, was made for extension.”~ +-+. 7e = 


7. The faets of the present case are somewhat different, namely, in 
the present case the application for extension or time has been mede after 
the period fixed by previous order for furnishing security had expired and 
the application for. leave to defend stood dismissed. 


8: Mr. Ray Chowdhury ‘ia support of his contention also refers to 
(6) an unreported: decision being” FA 151 of 1964 (Biswanath Kundu 
v. Manindra Nath Sadhukhan). Theit-Lordships in this case while disposing 
of a similar application considered several decisions including the decision 
of the Judicial Committee. Their Lordships also relied on the Supreme 
Court. decision reported in (3)- AIR 1961 SC 882. | It was pointed out be- 
fore .Their Lordships that-in the case before the Supreme Court an appli- 
cation _was made. before the time granted had‘ run jout, Their Lordships 
observed “We may mention also in passing that the Supreme Court deci- 
sion in (3) Mahanth Ram’s case is also an authority for the proposition 
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that in appropriate cases the court is not powerless to allow extension 
of time either under Sections 148, 149 or under Section 151 of the Code as 
the case may be, even if the application is made after the original period 
fixed has expired and this would be clear from the illustration given in 
the Judgment. We are bound by the decision of the Supreme Court’, Th- 
eir Lordships of the Supreme Court gave the illustration in the follow- 
ing way; “For example, it cannot be said that, if the appellant had star- 
ted with the full money ordered to be paid and came wellin time but 
was set upon and robbed by thieves the day previous, he could not ask for 
extension to time or that the Court was powerless to extend it. Such 
orders. are not like the law of the Medes and the Persians. Cases are 
known in which Courts have moulded their practice to meet a situation 
such as this and to kave restored a suit or proceeding even though a final 
order had been passed,’ 3 

§. Considering the facts that the petitioners complied with the order 
passed by the Court at the time of issuance of the Rule and that the pre- 
sent application has been filed few days after the expiry of the time gran- 
ted by this Court and that the petitioners are ready and willing to 
comply with the order of this Court passed on August 13, 1975 and rel- 
ying on the principles laid down in the decision reported in (3) AIR 196l 
SC 882 we allow this application. The petitioners are directed to furnish 
security to the extent of Rs. 5,500/- to the satisfaction of the court below 
within three weeks from this date. On furnishing the said security and 
the same being accepted, leave would be granted to the petitiones to 
contest the suit. In default the application for leave will stand rejected. | 
The order dated August 13, 1975 is modified to the extent indicated above. 

Let the order be communicated to the court below immediately. - 

Let the records also go down-within-a week 

There will be no order for costs in this application. . 

Ray, J.: I agree. 

P. R. ———— 


( CIVIL REVISIONAL JURISDICTION J . 
Before Mr. Justice Rabindranath Bhattacharya and Mr. Justice 
Arun Kumar Janha 
Decision: May 18, 1976 g i 
Mina Dasi ae l ae Petitioner 
Versus 

Gouri Sankar Guha & Ors. ie ...Opposite Parties” 

Civil Procedare Code (Act 5 of 1908), Sec. 115—Scope of—Order 
rejecting application for local investigation, whether revisable under—Preli- 
minary objection as to maintainability of such revisional petition. l 

“Civil Revision Case no. 2294 of 1975. 
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Civil Procedure Code (Act 5 of 1908), Or. 26, rule 9—Application for 
local investigation— Matters to be considered by Court while disposing the 
application —Whether by oral evidence, itendity of plots can be proved— 
Necessity of local investigation —Whether question of delay in disposing suit 
is relevant for disposal of application for local investigation. 


In a partition suit an application for local investigation was filed in the 
trial court- by some of the defendants. The defendants wanted to rely upon a certi- 
fied copy of a partition deed of 1908 and for that purpose they wanted to take restort 
to local investigation to identify the plots ia suit with the plots mentioned in the said 
partition deed. For the purpose of identification’ relayment would be necessary and 
unless a local investigation be held, it would not be possible to identify the suit plots 
with the plots mentioned in the previous partition deed. The learned Subordinate 
` Judge held that the local investigation as prayed for was not necessary at that stage. 
Hence the Subordinate Judge rejected the application for local investigation Being 
aggrieved, ‘one of the defendants moved an application under section 115 of the Code 
of Civil Procedure and obtained a Rule. A preliminary. objection was taken that the 
revisional application was not maintainable-as it was not a “case decided’ as mentioned in 
section 115 of the Code. 


HELD ;. The word, ‘case’ has not been defined either in the Code or in the 
General Clauses Act. Here the dofendaot filed an application for local investigation. 
According to the Code, he has aright to take necessary steps to prove his case and for 
that purpose, he is entitled to take the assistance of a local investigation, if necessary. 
That Js a right of a party to the litigation. If the Court refuses that right illegally, it 
becomes a case of culpable error likely to cause grave injustice. Where the Court ` 
refuses to entertain a prayer of a party regarding the manner by which he wants to 
prove his case in accordance with law, it is a case decided displaying an illegal exercise 
of-jurisdiction or at any rate, a material irregularity and illegality which requires inter- 
ference in revision. The ‘‘cass” as mentioned in Section 115 1s of wider import than 
the ‘Suit’ or ‘Appeal’. The expression, ‘‘case decided” means a decision on substantial 
question in dispute between the parties affecting their rights in the course of the trial 
or during the pendency of any suit, wrongful rejection of an application for local 
investigation necessary for proper decision comes under the purview of Section 115 
of the Code. Hence, the present case is covered by Section 115 and also by Article 227 

of the Constitution of India. The preliminary objection fails. 


` A contention was raised to the effect that unless the documents sought to be 
relied upon by the defendents are proved ‘before the court there ean be no local 
investigation. Such a contention is unacceptable. Local investigation is to be 
made prior to the taking of actual evidence at the time of trial. After the local inves- 
tigation, evidence would be taken at the hearing and at that time if any evidence 
- offered is found to be inadmissible or that document is not proved, the Court will oer- 
tainly pass necessary orders, but no evidence need be taken at the time when the 
learned Judge would be considering the application for local investigation. 


By oral evidences of witnesses, it can not be proved as-to whether or not the 
plots mentioned in the partition deed would coincide with these mentioned in the 
plaint: The identity has got to be ascertained by local investigation and if there be 
any delay necessary steps may be taken to avoid the same. It should not be presumed 
that in caso of local investigation there would be delay inthe disposal ‘of the suit 
and if local investigation is necessary for ends of justice and if for that purpose, some 
time is spent, that is unavoidable. i 


f 


` 
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Case referred to : : _ 

(1) Sukumar Chatterjee v. Kiran Chandra Mitter, AIR 1964 Cal 439 
Hrishikesh Ganguly... Te .. for the Petitioner 
Amal Kumar Roy... eae ...for the opposite Parties 

The judgment of the Court was as follows : 

Bhattacharya, J. : This revisional application has been directed 
against the order of a Subordinate Judge, Alipore, in a partition suit 
rejecting an application for local investigation filed by the defendant nos. 
l to 3. The relevant facts of this case are simple. One Gouri Sankar 
Guha filed a suit for partition against several defendants including the 
petitioner before us./ There was a preliminary decree in the suit and 
against that decree an appeal was taken to this Court In that appeal 
there was a remand order. In the judgment passed in the appeal an issue was 


framed as to whether or not there was any previous partition by metes- 


and bounds between the co-sharers in respect of C. S. and R. S, plot nos. 


271 and 271/3993 and 271/3994. In the ordering portion it was clearly stated’ 


that the case was being remitted to the trial court for a fresh decision on the 
- igsue as mentioned after giving an Opportunity to both the parties to adduce 
such further or other evidence as might be considered just and proper. 
After the records had reached the trial court, an application was filed by the 
defendant nos.1 to 3 under Order 26, Rule 9 of the Code of Civil Procedure 
for local investigation. The defendants wanted to rely upon a certified 
copy of a very old partition deed of the year 1908 and for that purpose 
they wanted to resort to local investigation to identify the plots in suit 
with the lands described in the said partition deed. For the purpose of 
identification of the lands relayment was necessary and unless there was 
- local investigation it would not be possible to identify the suit lands with 
the lands mentioned in the partition deed. The learned Subordinate 
Judge came to the finding that the local investigation as prayed for was 
not necessary at that stage. He was also of the opinion that the deed 
was not relevant for the present case because it did not refer to plot 
nos. 271, 271/3993 and 271/3994. According to the learned Subordinate 
Judge the partition deed intended to be relied upon by the defendants 


did not help the parties in any way. In this view of the matter the 


application for local- investigation was rejected. l 

2. We have heard Mr. Ganguly, tho learned Advocate appearing 
on behalf of the petitioner, who applied for local investigation and Mr. 
Roy for the plaintiff-opposite party. 


.3. A preliminary objection was taken by Mr. Roy that the present . 


revisional application under Sec. 115 of the Code of Civil Procedure 
is not maintainable, as it is not a case decided mentioned in the Section. 
The word “‘case” has not been defined either in the Code of Civil Procedure 


r 
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orin the General Clauses Act. .In the present case the defendant 
filed a petition for local investigation. According to the Code of Civil 
Procedure, he has a right to take necessary steps to prove his own case 
and fòr that purpose, certainly, he is entitled to take assistance of a local 
investigation. That.is the right-of a party to the litigation. If the Court 
refuses that right illegally, unreasonably - or arbitrarily, certainly it 
becomes a case of culpable error likely to inflict grave injustice. When 
the Court refuses to entertain a prayer of a party regarding the manner 
by which he wants to prove his case though permitted by law. it is a case 
decided displaying an illegal exercise of jurisdiction or, at any rate, a 
material irregularity‘and illegality which requires interference in revision. 
As we have already indicated earlier, there was a direction in the First 
Appeal that’ the trial court would give an opportunity to the 
parties to ‘adduce fresh evidence so that the court might come 
to a decision as to whether or not there was a previous partition in 
respect of the three plots already mentioned. The learned Subordi- 
nate Judge was perhaps not conscious at the time when he passed 
the order that in the year 1908 there was no Cadestral Survey or Re- 
visional Settlement operation and that the present plot numbers men- 
tioned in. the suit could not ‘have been included in the partition deed. 
The proper course, therefore, for indentification of the suit plots with the 
plots under the partition deed would- be to take assistance of local investi- 
gation. We have no doubt to hold that the “Case” mentioned in Sec. 
115 is of wider import than the ‘Suit’ or ‘Appeal’. ‘Case decided’ means 
decision on substantial questions in dispute between the parties affecting 
their rights in . course of the trial or during the pendency of 
any: suit. Wrongful rejection of. an application for local investigation 
necessary for proper decision comes under the purview of Sec. 
115 of the C, P. Code. In this connection we may refer to the case 
of (1) Sukumar Chatterjee v. Kiran Chandra Mitter, reported in AIR 
1964 Calcutta at page 439. Thatis a Division Bench decision of this 
Court. An elaborate discussion has been made in that case on this 
point and we respectfully agree with the proposition of law accepted 
there and in that view of the matter, we would hold that the present 
application is covered by section 115 of the Code of Civil Procedure and 
-also by Art. 227 of the Constitution. | 


4. The next point urged by Mr. Roy is that unless the documents 
relied upon by the defendant are proved before the Court, there can be 
no local investigation. We are afraid, we cannot accept this contention. 

Local investigation is to be made prior to the taking of actual evidence at 
the time of trial. After the local investigation, evidence would be taken 
at the time of hearing and at that time if any evidence offered is found 
to be inadmissible or that a document is not proved, the Court will pass 


~ 
í 
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necessary order, but no -evidence need ‘be taken at the time 
when the learned Judge would be considering the application for local 
„investigation. In this connection Mr. Roy has submitted that there will be 
a great deal of delay in the matter of-local ‘investigation and, therefore, 
the defendant should produce necessary witness to prove the boundaries of - 
the land mentioned inthe partition deed for identification at the time of 
hearing and on that basis the court would decide the issue. This submi- 
ssion is- unacceptable. _ 

„© 9.’ As we have already stated, by oral evidence it cannot be proved 
by witnesses as to whether or not the lands mentioned in the partition deed 
coincide with those mentioned in the plaint. The identity has got to be 
ascertained by local investigation -and if there is- any delay necessary steps - 
may be taken to avoid the same. We cannot presume that in case of 
local investigation there would be delay in the disposal of the suit. and 
if local investigation is necessary for ends of justice and for that purpose if 
‘sometime is spent that is un-avoidable. a g 

l 6. Mr. Roy wanted’ to argue further that the parties to the 
partition deed might: not be ‘the predecessor-in-interest of ‘the parties 
to this suit. Mr. Roy submits -that with regard to one of the parties 
viz. Dinobandhu Roy Chowdhury, he is not’ aware if be is connected 
with the parties before the trial court. Anyway, that is‘a. matter for the 
defendant'to prove before the Court at the time of the trial for showing 
that-there was a -previous partition in respect of the suit lands. - a 

- --7.- In view of the discussion made above we find that the learned 
Subordinate Judge acted illegally and with material irregularity in refusing. 
the prayer of the defendants for local investigation. In our view, 
the local investigation would be necessary and the defendants «should 
be given an opportunity to prove their case, as prayed for. The impugned 
order is, therefore, liable to be set aside. _ :  ¢ ai 

`. 8.- In the result, the revisiona) application succeeds and the Rule is 
hereby made-absolute, The prayer of the defendants for local investiga- 
tion shall srand allowed and the learned Subordinate Judge will pass 
necessary orders and proceed with the suit according to law.. . . 
_ 9. In the facts and circumstances of the case we, however, pass no 
order as to costs. a E a oi 
10. It appears-that the suit was filed as far back as in the year 1965. 

An attempt should be made to dispose of the suit- as early as possible. 

_ ° Janah, J. ; I agree. | so, 

PR eo 
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[ CIVIL APPELLATE JURISDICTION } 


` Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Manash Nath Roy | 
‘Decision : May 19, 1976 


- Excise Commissioner, West. Bengal & Ors.... e Appellants 


Versus 
. Naresh ‘Chandra Ghosk... - Sees ... Respondent* 


Medicinal and Toilet Paai (Excise Duties) re (16 of 1955), 
Sec. 3 & Entry 3 of Schedule as amended’ in 1961— Excise Duty leviable— 
, Whether Mahadraksharista is medicinal preparation and whether Jiable 
to rate as specified in Schedule— Ayurvedic - preparations containing self- 
generated alcohol not capable of -being consumed as ordinary alcoholic 
beverage— Whether clause (i) or clause (lii) of Entry 3 of Schedule will 
apply. 

Medicinal and Toilet Preparations (Excise Duties) Rules 1956— Rules 
60, 64 and 65—Constructions thereof. 


The question for determination is—Under which of the Clauses of Entry 3 of 
the Schedule to the Medicioal and Toilet Preparations (Excise Duties) Act 1955 (us 
amended in*1961) would fall the medicinal preparation manofactured by Sadhana 
Ousadbalay in the brand name of Mahadraksharista ? 


On November 22, 1963, the Superintendent of Excise, 24 Parganas, served a 
notice upon the Respondent herein proposing to levy excise: duty on the disputed pio- 
‘ducts manufactured at the manufactory of Sadhana Ousadhalay at a rate as specified ın 
clause (i (iil) of Entry 3 of the Schedule to, the 1955 Act. The Superintendent of Excise 
was of the view that such a product was a medicinal preparation containing alcohol be- 
longing to the category of “All others” in the category otber than those contemplated by, 
Clauses (i) and (ü)-of Entry 3, The Respondent herein contested the demand as made 
by the Superintendent of Excise. He says that the product in question being Ayurvedic 
preparation containing self-generated alcohol and the same not being capable ot being 
consumed as an ordinary alcoholic beverage, would come within Entry 3(i) and as such the 
excise duty payable would be nil. In otherwords, the Respondent wants to say that 
ths disputed product would answer to the description of the preparation as specified in 
clause (1) of Eftry 3 and would not fall within clause (ii1). The Superintendent of Excise 
did not agree to accept the said contention of the Respondent. Thereafter, the Respon- 
_ dent went up in appeal which was ultimately dismissed. Being aggrieved, the Respon- 
dent herein moved a writ petition before the High Court and obtained a Rule. The said 
Rule was made absolute and the learned single Judge held that the disputed product 
would come within clause (1) of the Entry 3 and the writ petitioner would not be required 
to pay the excise duty as, demanded. ' The impugned notice and the orders complained 
of were accordingly quashed. Being aggrieved, the Excise Authorities preferred the: 
Letters Patent _Appeal. -  * 


That the disputed product had satisfied the ieguironent of clause (i) of Entry 3 
is not dis puted and once it is accepted ‘as an Ayurvedic preparation, the product 
will squarily fall within clause (i) and not within clause (ili). It is also not in dispute 
that the disputed product is a preparation whose alcoholic content is self-generated. 
. ae M. A. No. 196 of 1966. Monat) areas out of C. R. No. 50 (w) 
of 1963, ` 


\ 
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Further. it is not disputed that such g product is not a notified preparation as capable of 
being consumed as an ordinary alcoholic beverage as per Rule 60 of the Medicina? 
and Toilet Preparations (Excise, D'utiesy Rules 1956. Bə that as it may, the only con- 
troversy that arises in the imstant case is as to whether the product ts an Ayurvedic 
Preparation. : 
HELD: The formula for the preparation of the disputed product is 
a traditional one and it is not to be found in any of the recognised Ayurve- 
dic Pharmacopoetas The expression ‘ Ayurvedic preparation’ has not been de- 
fined in the Act or in the prescribed Rules. That being so, the meaning which 
is to Be given to that expression should be that which is prevalent in ordina- 
ry parlance. A preparation manufactured out of basic Ayurvedic ingredie- 
nts in a traditional Ayurvedic process and marketted as an Ayurvedic medi- 
cine would be an Ayurvedic preparation within the meaning of clause (i) of 
Entry 3 of the Schedule inasmuch as such preparations are commonly and 
universally treated as Ayurvedic madicines. Neither the Act nor any pres- 
cribed Rule imposes any limitations in the matter of construing the said 
expression so that the court may accept the contention as raised by the 
Excise Authorities that in order to be ‘Ayurvedic preparation’ the prepara- 
tion must further be one manufactured according to any formula or in accor- 
dace with the recipe or d rection laid down by one of the recognised 
Ayurvedic Pharmacopoeias. The acceptance of such a contention as raised 
by the Excise would amouut to reading into the Entry a limitation which would 
not be in consonance with either the language used or the context. Moreover, 
it Would amount to incorporating. so to say, a definition clause in respect of 
the “Ayurvedic preparation’ inspite of the fact that the Statute had expressly 
left that expression undefined. That being the position, the contention to the 
effect that any preparation in order to be.an Ayurvedic preparation must be 
noticed as such by an usually recognised Ayurvedic Pharmacopoeia and 
must also be prepared in accordance with any recipe or direction laid down 
by such a pharmacopoeia, is untenable. Hence, the disputed product having 
been manufactured out of basic Ayurvedic ingredients in a traditional Ayur- 
vedic process would also be an 4yurvedic preparation as it is commonly 
treated in the market. 
‘Rules 64 and 65 of the Rules framed under the said Act do not advance 
the case of the Excise Authorities in any manner. So also Rule 60 is not 
attracted Rule 60 empowers the Central Government to prepare and notify 
a list of medicinal preparations which are ‘considered to be capable of being 
used as ordinary alcoholic beverage. Such a classification has its relevance 
for the purpose of adjudicating as to whether the preparation would fall within 
clause (i) or clause (li) of Entry 3 or Entries l or 2 of the Schedule. Rule 
60 no where contemplates a classification by the Central Government of 
products for treating them as Ayurvedic preparations. 
D. N. Das, Bhabani Sankar Bagchi and Mrs.. Archana Sen Gupta 


eee pi bi ...for the Appellants 
P. K. Roy and Shaila Dhar Chowdury... a .. for the Respondent 
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The judgment of the Court was as follows >— 


Sen J. : This is an appeal under clause 15 of the Letters Patent and 
_ is directed against the judgment and order dated March 19, 1965 passed 
by D. Basu, J. in CR 50 (W) of 1963. By the said judgment and order 
the learned Judge allowed the writ petition ‘preferred by the present res- 
pondent and quashed a notice dated ` November 22, 1962 issued by the 
Superintendent of Excise, 24-Parganas and the appellate order therefrom 
dated January 15, 1963 passed by the Commissioner of Excise, West 
Bengal. | 


2. The short point that falls for determination in this appeal is as 
to under which of the clauses of Entry No. 3 of the Schedule to the Medi- 
tinal and Toñet Preparations (Excise Duties) Act, 1955 (hereinafter referred 
to as the said Act) would fall the medicinal preparation manufactured by 
the respondent in the brand name of ‘Mahadraksharista’ (hereinafter to 
as the disputed product). 


3. The respondent before us runs a manufactory near: Calcutta 
known as ‘Sadhana. Ousadhalay’ for manafacturing various Ayurvedic 
. medicines. {t is not in dispute that in this manufactory he manufactures 
the disputed product out of basic Ayurvedic ingredients on a traditional 
formula initially evolved long ago which, it is claimed by him, had devo- - 
ived from generation to generation on ‘guru parampara? basis. Upon the 
respondent’s own admission such a preparation is not manufactured in 
accordance with the recipe or directions of -any recognised Ayurvedic 
pharmacopocia and the product so manufactured 18 not noticed in any such 
pharmacopoeia. Nonetheless the disputed product is an “arista” group 
of Ayurvedic preparation, Though “arista” is recognised by the usually 
recognised Ayurvedic pharmacopoeia, the disputed product is manufac- 
tured by the respondent on a traditional formula of his own and not on 
apy formula laid down by those. usually recognised Ayurvedic pharmaco- 
poeia. — a 2 

l 4. The disputed product admittedly has an akoholic content 
though the alcohol is self-generated and is not separately distilled or 
added in the process of manufacture. It was not subjected to - any 
excise duty urder the Bengal Excise Act of 1909. According to the res- 
‘pondent, it was not 60 done as. it was always considered to be an Ayur- 
vedic preparation, a reason so suggested by the respondent has, however, 
been strongly disputed by the Excise authorities. 


5. In 1955 Parliament passed the said Act for the levy and colle: 
ction of excise cuty on medicinal and toilet’ Preparations containing 
alcohol. Under Section 3 all medicinal and toilet preparations specified 
‘in the schedule have been made subject to such duties of excise as are 
specified in the said schedule For purposes of the present appeal we 
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are required to consider only Entry No. 3 of the said schedule which is 
set out hereunder : 


Item Description of dutiable Rate of duty. 
No. gonds. ; 
** er ET 


3. Medicinal preparations, not otherwise 

specified containing alcohol— 

(Ð Ayurvedic preparations containing 

self-generated alcohol which are not Nil 

capable of being consumed as ordinary 

alcoholic beverages, 

(ii) Ayurvedic preparations, contai- Thirty-eight naye paise per litr 

ning self-generated alcohol, which are 

capable of being consumed as ordinary 

alcoholic beverages. 

(iit) All others > = Jia Rupee one and ten naye paise per 
litre of the strength of London 


Proof spirit. | 
6. Itis not in dispute that the above Entry stands for Entry No. 2 
in the original sohedule and was brought in by the 1961 amendment of 
the Act but in contents there is no material difference except as to rate of 
duty not material for the issue under consideration between the old Entry 
No. 2 and the present amended Entry No. 3. : 

"7 On November 22, 1962 the Superintendent of Excise, 24-Parga- 
nas, served a notice on the respondent proposing to levy excise duty on 
the disputed products manufactured at the respondent’s manufactory at 
rate which admittedly comes within the sanction of Entry No. 3 (iii) of 
the schedule as aforesaid. Or, in other words, the Superintendent of 
Excise considered the disputed product to be a medicinal preparation’ 
containing alcohol belonging to the category of “All others’’, i.e. the’ 
category other than those contemplated by clause (i) and clause (i1). The 
respondent conested such a‘claim of the Superintendent of Excise. Accor- 
ding to the respondent the disputed product being an Ayurvedic prepara- 
tion containing self-generated alcohol and the sams not being capable of 
being consumed as ordinary alcoholic beverage would come within Entry 
No. 3 (i) the duty payable for which is nil, Or, in other words, the res- 
pondent pleaded that the disputed product would answer the description 
of the preparation specified in clauss (i) of Entry No. 3 and as such 
would not fall within clause (iii), Such a claim on the part of the res-. 
pondent not having been accepted by the Superintendent of Excise, the’ 
‘respondent preferred an appeal under Rule 127 of the Rules framed 
underthe Act The Appellate Tribunal, however, refused to accept the 
respondent’s plea:and the appeal was dismissed. In so doing, the Appe-- 
late Tribunal observed— 

“In the absence of any specific classification of this medicinal. 
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preparation as an Ayurvedic preparation by the Government of India 

in a notification, as mentioned above and in the absence of the prepo- 

ration being noticed in any Ayurvedic Pharmacopeia in vogue in this 

State, ‘“Mahadraksharista” of the pstitioner’s manufacture can simply 

be consideréd only as a medicinal preparation which contains alcohol.’ 
and not an Ayarvedic -preparation. 

8. Being aggrieved by the said decision, the respondent moved 
this Court with the writ petition on which the above Rule was issued. He 
challenged the orders of the Superiotendent and that of the Appellate 
Tribunal as aforesaid and- further disputed his liability to pay any excise 
duty on the disputed product. His case_before this Court in the writ 
petition was based on the same plea as he had taken before the excise 
authorities, viz. that the disputed product fully answered the preparation 
referred to in Entry No. 3°(i) which ‘is subjected to ‘nil’ duty under the 
provisions of the statute so that he is not liable to any duty whatsoever 
for the disputed product. - As indicated hereinbefore, this- writ petition 
succeeded before the learned Judge in the trial court. The learned Judge 
found that the disputed product was being manufactured by the respondent 
out of basic Ayurvedic ingredients though on a traditional formula of 
his own and not noticed by the usually recognised Ayurvedic Pharmaco- 
poeia. Such à product, according t@ the learned Judge, was of the 
character of ‘arista’ recognised as an. Ayurvedic préparation in Rule 64 
of the Rules framed under the said Act. The learned Judge further held 
that the- fact that it had not been manufactured in accordance with any 
recognised recipe or direction of any usually recoguised Ayurvedic phar- 
macopoeia would not derogate from the position that the product is an 
Ayurvedic preparation when the term ‘Ayurvedic preparation’ has not 
been defined in the Act or the Rules. According to the learned Judge 
Rule 65 of the Rules when it speaks of ‘Ayurvedic pharmacopoeia in vogue 
in a State’ does not exclude the traditional methods followed by ‘manufa- 
cturers like the respondent. Furthermore, according to the learned Judge, 
Rule 65 does not control Rule -64 and, therefore, when the respondent’s 
manufacture answers the description of ‘arista’ it would be an Ayurvedic 
preparation. The learned Judge also found thatthe Appellate Tribunal 
was in obvious error in arriving at‘its decision that the disputed prepar- 
ation would not be an Ayurvedic preparation and that it would coms 
withia clause (iii) of Eatry 3. of the schedule to the Act.- Accordingly, the 
learned Judge came to the conclusion that the disputed. product would 
come within clause (i) of Entry No. 3 of-the said schedule and as such 
would not be liable to any duty whatsoever. Accordingly, the impugned 
notice and the order were set aside. Sth 

9. Being aggrieved by this decision of the learned Judge in the 

trial court, the Commissioner of Excise has now coms up with this appeal. 
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In this appeal the appellant contends that the disputed product not being 
_noticed by the usually recognised Ayurvedic _ pharmacopoeia and. not 
having. been manufactured in accordance with the recipe or directions 
incorporated in such pharmacopoeia cannot be considered to be as Ayur- 
vedic preparation. It is, therefore, claimed that the disputed preparation 
would fall within clause (iii) of Entry 3 of the schedule to the said Act 
and the learned Judge.in the trial court was wrong in overruling such a 
view taken by the excise authorities. i i 


10. Mr. Das, appearing in support of this appeal, has confended 
that.the disputed product, for reasons contended for by the appellant, . 
cannot be considered to be an Ayurvedic preparation within the meaning 
of clause (i) of Entry 3 of the schedule to the said Act. 


1, It is not in dispute that the disputed product fulfills all other 
requirements of clause (i) of Entry 3 of the said schedule so that once it 
‘is held to be an Ayurvedic preparation the said product would squarely © 
fall within clause (i) of Entry No. 3 and not within clause (ii1) of the said 
Entry. It is not in dispute that the disputed product is a preparation 
whose aleoholic content is self-generated. It is also not in.dispute that . 
such a product is not a notified preparation as capable of being consumed 
as ordinary alcoholic beverage under Rule 60 of the Rules framed under 
the Act. The only controversy, therefore, is as to whether it can be 
said to be an Ayurvedic preparation. On this point again Mr..: Das. 
learned Adyocate for the appellant, in, his fairness has not disputed the 
fact that the disputed product is being manufactured out of basic Ayurve- - 
dic ingredients though the same may not have been noticed tothe usually . 
recognised Ayurvedic pharmacopoeia’ and though it may not have been 
manufactured in accordance with any recipe and direction laid down by 
any such pharmacopoeia. The formula for its preparation is a traditional 
one and is not to be found in any of the recognised Ayurvedic pharmaco- 
poeias. ‘Ayurvedic’ preparation’ has not been‘defined in the Actor the 
Rules. The statute, it appears to us, has expressly left the term undefined. 
That being the position, we are of the opinion that the term should be 
given such a meaning as is prevalent in ordinary parlance. A . preparation ~- 
manufactured out of basic Ayurvedic ingredintes in a traditional Ayurvedic 
process and marketted as an Ayurvedic medicine. would, in our opinion, be . 
an Ayurvedic preparation within the meaning of clause (i) of Entry 3 of the 
above schedule as undisputably such preparations are commonly aad univer- 
sally treated as Ayurvedic medicines. Neither the statute nor the Rules fra- 
med thereunder imposes any limitation in the matter of construing the abo- 
ve term so that we can accept the contention of the appellant that in order | 
. to be ‘Ayurvedic preparation’ the preparation must further be one manu- 
factured in a formula or in accordance with the recipe and direction 
laid down by one of the recognised Ayurvedic pharmacopocias. To accept 
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the contention of Mr. Das in this respect would require reading into 
the Entry a limitation which would not be in consonance with either 
the language used or the context. Moreover, it would be tantamount to 
incorporating, 80 to say, a definition clause in respect of ‘Ayurvedic 
preparation’ inspite of the fact that the statute had expressly left it unde- 
fined. This being the position, we are unable to accept the contention 
of Mr. Das that any preparation in order to be an Ayurvedic preparation 
must be noticed as such by an usually recognised Ayurvedic pharmaco- 
poeia and must also be prepared in accordance with any recipe and dire- 
ction laid down by such a pharmacopoeia. In our opinion, the disputed 
product being manufactured’ out of basic Ayurvedic ingredients in a 
traditional Ayurvedic process’ would also be an yuna preparation as 
it is commonly treated in the ordinary market, 


12. Reliance is placed by Mr. Das on Rules 64 and 65 of the Rules 
framed under the said Act. The said Rules are set out hereunder. 
AYURVEDIC PREPARATIONS. 


“64. Types of preparations - Asavas and Aristas are the principal 
types of Ayurvedic preparations in which alcoholic content is self- gene- 
rated and not added as such. 


65. Pharmacopoeia for Ayurvedic preparations-Until a standard 

Ayurvedic pharmacopoeia has been evolved by the Central Governm- 

‘ent, pharmacopoeias that are in vogue in the varioas States shal! be 
recognised as standard Ayurvedic pharmacopoeias,” 


13. These Rules, however, do not advance the case of the appellant 
in any manner. Unlike the Bengal Rules framed under section 86 of the 
_ Bengal Excise Act these Rules no where make it mandatory that the Ayu- 
ryedic preparations must be manufactured in accordance with the recipe 
or ‘directions laid down in Arkaprokash, Ayurved Sangraha or Vaisija-Ra- 
tnabali, On the other hand, Rule 64 only states that ‘asavas’ and ‘Aristas’ 

are the principal types of Ayurvedic preparations in which alcoholic content 
is self-generated. Reference to Arista in this Rule is of a general character 
and not to an Arista prepared in accordance with the recipe or directions 
laid down in any recognised Ayurvedic pharmacopoeia. This Rule so far as 
it recognises products of the nature of ‘ariste’ as an Ayurvedic preparation 
well supports the view taken by the learned J adge of the trial court that 
the disputed preparation being an ‘arista’ group of medicinal product ma- 
nufactured in Ayurvedic process is an Ayurvedit ‘preparation and it does 
not cease to be so only because it is manufactured on the traditional for- 
mula and not in accordance with the recipe or direction of any recognised 
Ayurvedic pharmacopoeia. 


14. Rule 65 does not alter the position. This Rule more or less lays 
down that until a standard Ayurvedic pharmacopoeia has been evolved by 
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the: Central. Gaerne naaa that are in Vogue in a 
States shail be recognised as standard Ayurvedic’ pliarmacopoeias.- In this. 
-Rule again what. Ayurvedic pharmacopoeias are in vogue have been. left. 
. unspecified and hence uncertain.’ In any event, this Rule does not lay 


_idown that a prepafation in order to. be an Ayurvedic preparation . must 
also be manufactured in accordance with the recipe and directions of sich ~ 
“an Ayurvedic pharmacopoeia and would not cover a product made of- 
-basic.-Ayurvedic ingredients On a traditional formula - of the ‘manufacturer. 
-On. the« conclusions as above we cannot accept the only contention put: 
“forward by Mr. Das in support of-this appeal.. ` i - 


15." Before ‘we conclude.we must express our. concurrence “with thie 
learned Judge i in the trial court that’ the Appellate Tribunal in rejecting the | 
Fespondent’s claim was proceeding’ on an` obvious misconception. . We - 


. have quoted the relevant -part of the ` Tribunalľ’s findings hereinbefore. It". 


appears to us that the Tribunal was’ proceeding “on two érroneous assum- 


` ptions, viz. (1) that’ the preparation ‘must-be classified as an Ayurvedic pre- 


- paration by the Central Government.in a Notification and,(2) ‘that it must 
., be:noticed in one of-the recognised Ayurvedic pharmacopoeia - in vogue 


before the preparation can be taken to be an ‘Ayurvedic: preparation”. 


Neither the Act nor the Rules provide for ‘any classification by the Central — | 


Government for any such purpose as suggested by the Appellate Tribunal., 
What misled the- Tribunal is perhaps Rule 60 of the Rules framed under ' 


` the Act which.empowers the Central Government to prepare and notify a 


w 


list of medicinal preparations which are considered to be capable of being - 


. used as ordinary alcoholié beverage. Such a classification {has ita relevan- 


ce-for the „purpose of adjudicating as to whether the preparation. would fall 
within clause (i) or.clause (ii) of- Entry 3 or Entries 1 or 2 of the schedule. i 
The Rule nowhere contemplates any . classification by the Central. Govern- : 


-moent of products for treating them as Ayurvedic preparations as `errongo- 
usly assumed by the Appellate Tribunal. ‘So far as. the second assuimption 
-is concerned, for reasons already-given by us, it must be held that the Tri- | 


bunal was misconstruing the relevant Entry in thinking that in order to be 
an Ayurvedic preparation the preparation - must be oné manufactured in 


. accordance with the’recipe or directions a down in any of the recoguis- 


ed Ayurvedic pharmacopoeias. 
6. For reasons aforesaid this appeal fails and is dismissed. ‘There 
will be‘no order as'to costs. | i . 
Roy, J.: I agree, l ; 
A.S.G: - 7 g l E ee eee - 
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icivi. APPELLATE JURISDICTION] - 
"Before Mr. Sankar Prasad Mitra, Chief; Justice and Mr. eau 
' Sakl Kumar Datta - 
Decision : : September 11, 1975 


‘Union of India &Orw o a ... Appellants 
= Versus -. 
Jaydev Mondal & Ors. ; i _..Respondents* 


“ Industrial Disputes Act (24 of 1947), Sec. 23F—Retrenchment of Raii- 
way employees—Non-corapliance of. requirement under—Effect— Whether 
Railway is an industry—Maintainability of writ application where alternative 
remedy is rae what circumstances, relief under Art 226 of Coni 


tution may be available. ` 

The writ” petitioners were dischar ged from their -services under the Railways by 
the impugned order. Their common case was that they were in service under the Eas- 
tern Railway as fitters and welders from 18.9 69. They completed 180 days of continuous 
service aod had thereby acquired the Status of temporary railway servants. Their grie- 
rance was that by the impugned order they were being retrenched from service without 
folowing the procedure laid down in sections 25 F and 25 G of the Industrial Disputes _ 
Act. They challangsd the impugned order of discharge in a-writ petition and obtained 
a Rule which was made absolnte in due course. Being aggrieved, the Union of India 
and the Railway authority preferred the Letters Patent appeal to this Court. 

“HELD: (i) The Railway is an industry as contemplated under the Industrial 

Disputes Act, 

ii) The impusied order indicates that no requisite notice was served upon the 
writ petitioners as required under Section 25 F, sub-section (a), nor any retrenchment 


` compensatic n as provided in. sub-section (b) was paid. Accordingly she order of retrench 


(5 


ment is-bad and can not be sustained.. 
(iii) It has been cantended that as the reliefs sought for in the Instant case can be 
obtained by the writ petitioners through other relevant statutes, in the Industrial Disput- 


‘es Act, the Court should not issue a writ which is a discretionaty remedy, in the circums- 
.tances, Although the existence of an alternative remedy is no bar to the maintainablli- 


ty of an application ander Article 226, ‘the High Court will not normaly entertain any 


“challenge to the order on facts which are disputed. Buotso far as the present case is 


cohcerned, these i is no dispute between the parties In that respect. -The petitioners who 
bave acqùired the status cf temporary railway servants and have worked for over one 
year ee such, have been retrenched without following the procedure as lald down in 


Section 25 F of the Industrial Disputes Act. In that state of affairs, the writ peti- 


tion shou!d-not be rejected on the ground that the petitioners bad . alternative remedy 
which was not availed of : 


Cases referred to : 
(1) Basant Kumar Sarkar- v. Eagle Rolling Mills Lid., AIR 1964 SC 
. 1260. -> : 
- (2) Hirday Narain v. Incom: tax Officer, Bareilly, AIR 1971 SC 33: 
(1971) 1 SCR 683 i 
D. K. Sen and H. M. Dhar... E Tio É ...for the appellants 


S. N. Ganguly... | .. for the Respondent. 
* F.M. A. no. 333 of 1974 (Mandamus) l : ' 
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The jadgment of the Court was as follows - met 


Datta, J. : This is an appeal from the = aatwerit and order of Basak, 
J., dated July 19, 1974, whereby the rule obtained by the petitioners was 
made absolute. The petitioners were discharged from their services as i 
the Railways by the following order : - 

“No. W. '416/15/2 l Calcutta, dated inh March, 1973 

Bridge Inspector - r b 

Eastern Railway, Howrah: l 

“Sub: Civil Rule No. 1357/M/70 High ons 
' Calcutta. 

In seanecton with the above, Assistant Registrar Catcntta High 
Court-informed this office vide his Memo No. 1633D dated 22.2. 1973 
that ‘It is stated by - Mr. Satyendra Nath Ganguli, Learned Advocate- 
for the petitioners, that he has instructions. not fo press this Rule. 

‘The Rule is. accordingty discharged.” : 

= Under the above circumstances the following staff, who were 
retained in service during the pendency of the case, are discharged on - 
and from 19.3: 1973 (A. N)” 


+x , COE E 


'. 2. The petitioners @ininea that they were in service under the 
Bridge Iaspector, Eastern Railway, Howrah, as fitters and welders or 
unskilled workers’ in the respective scales from September 18, 1969, on 
completion of 180 days of continuous service. There isnow no dispute 
that the petitioners who joined firstly as casual workers worked for a period ' 
of 180 days continuously prior to September 18, 1969 and they thereby 


acquired ‘the status of temporary railway servants, The, . petitioners’ 


- oase is that by the impugned order they were being © retrenched from 
service without following the procedure laid down in Secs, .25F and 25G 
of the Industrial Disputes, Act. They accordingly moved this Court by 
` an application under Art. 226 ‘(1) of the Constitution praying for appro- 
priate writs commanding the respondents to the-rule, the Union of India 
and the Railway Administration’ to -withdraw or tescind the impugned 
order. On this“ application a rule was issued on March 28, 1973, calling 
upon the said respondents to the Tule to’ show cause aë to why the writs 
prayed for should not be issued and other orders passed a as may be deemed 
‘fit in the circumstances. > 

3. The respondents contested the rule and filed an affidav-it in-oppo- 
_ sition verified by Narayan Chandra Mukherjee affirmed on August 24, 
1973. In paragraphs 3 and 4 of-the said affidavit it is stated as follows : 

“3. With reference to paragraph 1 of the petition I say that the 
petitioners were first recruited as casual workers by the Railway: Adri- 
nistration and on completion of 180 days service they were given -the 
benefit of scale of pay and retained thereafter as per Honourable Court’s 


~ 
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order, without any sanction, as temporary Railways servant. San 
z “4. *™* As the petitioners served continuously more than 180 
..days they were paid salaries in the scale instead of daily rte,” ` 
Another afidavit- -in-opposition on behalf of-the respondents to the rule 
was filed, verified by Pritindra Mohan Saha, Bridge Inspector, affirmed 
on June 21, 1974 and it was stated in paragraph 3 (b) as follows :— 
g $H 
6). Gn completion of 180 days of service they were ‘given the 
status of temporary Railway servant on specific sanction. The said 


sanction was from 15.8.70 to 149.70 which was further extended to 
15.10 70.” 


ee - o WH 
The petitioners filed affidavits-in- -reply reiterating the contentions made in 
the petition. 


4, The matter came up for hearing before Basak, J. and it was held 
by His Lordship ‘as follows :— 


> (1) The Radway js an naging ünder the Industrial Dispute 
Act. 


(2) The petitioners were , entitled to protection under Sections 
25F and 25G. 

(3) The provisions of the said Sections admittedly were not 
complied with while discharging the petitioners. 

. 5. The rule accordingly was made absolute and a Writ of Manda- 
mus ‘was issued commanding the respondents to the rule to retall and 
rescind the impugned order. The present appeal is by the Union oi India 
and the Railway Administration against: this decision. ° 


6. The first point for consideration is whether the Railway is an 
industry as contemplated under the Industrial Disputes Act. As we have 
already indicated, the learned Judge has held that the Railway is an indu- 

stry and no contention has been-raised against this decision, 


-7,- The second question is whether . the petitioners are entitled to 
the protection under Secs, 25F and 25G before they were retrenched from 
service, Under Rule 2501 (b) casual labour doing same work for six 
months continuously acquires status and is to be treated as a temporary 
railway servant after the expiration of the said period. As we have seen 
there’is no dispute that the petitioners had- -acquired and were given tempo- 
rary status on September 18, 1969 and they thereafter continued to be in 
the same category till they were discharged, It has been contended that 
there wasan injunction issued by this Court restraining the Railway 
Administration from retrenching the petitioners, It will, however, appear 
that in Civil Rule No. 7394 (W) of 1969, the petitioners along with others 
obtained an injunction restrainig the Railway Administration from retr- 

enching them from their service, By an interlocutory order passed in the 


656 ` Union of India v. Jaydey Mondal [1976 (1) CLE - 


rule on May-13, 1970 the Railway Administration was given leave to - 
retrench workmen if it was so’ desired on payment of retrenchment compe- 
nsation payable under the law as temporary railway. servants. This- rule 
was discharged on March 23, 1972 and thereafter the impugned order 

was issued on March 17, 1973. It will thus be seen that the petitioners 

worked for over one year ‘during’ the relevant period and thereby also 

they became entitled to- the benefits- of the provision under Sec. 25F, 

` while there was no injuaction restraining them from ‘retrenching: the. 
petitioners as temporary railway seřvants. Fhe impugned order indicates 
that no requisite notice was served on the petitioner .as required under 

Sec.25F, Sub-section (ay nor were they paid retrenchment. compensation 

as provided in Sub : section a e the mores order cannot 
“be sustained, ot 


8. Mr. Sen, appen for the appeliants, the Wnion of India 
and the Railway Administration’ contended at as ths rehefs sought 
for in this rule can be obtained by the petitionérs through other relevant 
Statutes, that is, the Industrial Disputes.Act, the Court should not issue 
a writ which is a discretionary remedy in the circumstances. In support, he 
referred to the decision in (1) Basant Kumar Sarkar & Ors: v. Fhe . Ea- 
gle Rolling Mills Ltd., (AIR 1964 SC 1260), in.which it. was observed 
that though powers conferred on the High -Court under Art. 226 are : 
very wide these powers cannot take within thoir sweep industrial disputes - 
of the kind which was raised in that proceeding. It was further ob- 
served that the proper remedy available to the petitioners ‘to ventilate 


`; their grievance was to take recourse to Sec. 10 of the Industrial ‘Disputes. 


Act. . - E >: 
| 9. Mr. Ganguli appearing for the ponis: -respondents referred 
to the decision in (2) Hirday Narain v. Income Tax. ‘Officer, Bareilly, 
(AIR 1971 SC 33). In that case the petitioner filed writ petition instdad of 
availing himself of the statutory remedy. The. High Court entertained the 
application and gave a hearing on merits. It was held. that the petition 
cannot thereafter be rejected on thé- ground that alternative remedy was 
not availed of: l | l 
10. It has been held that although the existence of alternative 
-remedy is no bar to the maintainability of an application onder Art. 226 
the High Court will not normally entertain any challenge to the order on 
facts whieh are disputed. In the case before us, as we have already. seen, 


_~ there is nó dispute Between the parties about the facts of the case. The -- 


petitioners wis have acquired ‘the status’ of ’ temporary ‘Tailway, servant 
with effect from September 18, 1969 and admittedly worked for ovér 
one year as temporary railway servants. and were. retrenched without 
followiag ‘the - procedure laid down under Sec. 25F. In these state of 
affairs, we do not think that the petition should be rejected on the ` 


) 


1976 (1)-CLJ] Bharat Coaking Coal Ltd. v. Kalachand Mitra 657 


ground that the petitioners had alternative remedy which was not avai- 
led of. 

11. It may be mentioned here that no argument was advanced as to 
. the violation of the provisions of Seo. 25G of the Industrial Disputes Act 
though, as we have found, the petitioners are entitled to relief under 
the provisions of Sec. 25F. We may further mention that the petitioners 
Nos. 3,7 and 9 - have already accepted the retrenchment compensation 
offered to them and as such they are not entitled to any relief in these 
proceedings. 

12. The appeal accordingly is dismissed in respect of petitioners 
Nos. 1,2,4,5,6 and is allowed in respect of petitioners nos 3,7, and 
9 and in respect of these petitioners, viz. 3,7 and 9, the rule stands 
discharged. There will be no order-as to costs. 

Mitra, C. J.: I agree. 


S. P. T. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr, Justice Anil Kumar Sen and Mr. Justice 
Manash Nath Roy 
Decision : May 27, 1976 
Bharat Coaking Coal Ltd. es ...Appellant 
a Versus 
Kalachand Mitra & Ors. sal ...Respondents* 


7 


Coking Coal Mines (Nationalisation) Act (36 of 1972), sec. 17— 
Effect on employees of Coking Coal Mines & Oven Plants—Employment | of 
certain employees to continie—Benefits under—Mine as defined—Test— 
Term, ‘in the employment of the Coking Coal Mine’, construction of. 

Kalachand was an employee of the Union Coal Company Ltd. and worked as 
a clerk in the Coal Mine itself since August 1944. He was promoted as a Supervisor 
and transferred to the Head Office in August 1970 but he continued to ‘remain engaged 
in the work in relation to the operation of the Coal Mine upto the day when the Mine 
was Dationalised, His case is that on the ‘appointed date’ (1.5.72) he was an employ- 
ce of the colliery and as such he was entitled to hold the office or serve the Coal Mine 
in question on the same terms and conditions as under the said company. But inspite 

thereof, his salary for September 1971 had not been paid. On such refusal, represen- 
tations were made to the appropriate authorities but to no effect. On February 5, 1974, 


Kalachand moved a writ petition and obtained a Rule which was made absolute in due 
course. Hence the appeal. ' 


HELD: Per Roy, J. As the writ petitioner immediately prior to the appointed day, 
was employed and was discharging the duties in relation to the work of the Coal Mine 
in question and as such he must be deemed to be in the employment of the Coal Mine 
in question just prior to the appointed day. ; 


*F M. A. no. 962 of 1975 (Mandamus). 


I 
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The definition of ‘Mine’ in section 3(1) of the Coaking Coal Mines (Nationali- 
sation) Act, 1972 is wide enough to include not only the workmen employed for proce- 
ssing the mine but also those other employees in relation to other assests, moveable and 
immovable and that would also be the pusition in the case of assets of the mine whether 


within or outside the premises That apart, inasmuch as the direction, control and super- 


vision lay with the Head Office, so the writ petitioner, when be held bis post at the Head 
Office on transfer from the colliery belonging to the company, should also be deemed to 
be in the employment of the company at all material times and more particularly 
on the appointed day, 

Whether ap employee would be entitled to the benefits of section 17 of the 1972 


Act, the dicisive factor would not be the place of his employment but the nature and | 


character of the duties discharged by him and as the petitioner has duly established that 
he was performing the duties in relation to the assets belonging to the Mine in question, 


and as such he would be entitled to the benefits under section 17 of the Act and the more 


80, when his emplos ment has not been terminated under the 1971 Ordinance or under 
the corresponding Act. Further, section 17 casts a statutory obligation upon the Central 
Government and its agents towards the employees in employment on the appointed day 
and such obligation, so far as the writ petitioner is concerned, has not been duly dis- 
charged. The appellant herein bad acted illegaly in the exercise of its jurisdiction in 
refusing employment to the petitioner and such-act was also unauthorised. l 

Per Sen, J. The appellant contends that in order to be ın the employment of the 
Coking Coal Mine, the person concerned must be engaged in the mining operation at the 
colliery and should not be a person like the writ petitioner. Such a contention is not ac- 
ceptable. First, the expression ‘in the employment of the coking coal mine’ has not been 
defined by- the Statute. Strictly construed the said expression is a minomer because 
none was employed by tbe coking coal mine, all of them being employed by the Union 
Coal Company operating the said Mine. Intention behind section 17 was that the 
workmen employed in relation to the operation to the Coal Mine would be taken over 
along with the Mine itself. Where two workmen are employed in relation to such 
operation, one at the mine itself and the other outside, there is no reason why the 
latter should be excluded. Such exclusion would not be in consonance with the 
scheme of the enactment nor with ita contents. Ifsome cmployees are not taken 
over after the taking over of the mine in relation to the operation of which they are all 
engaged, they become surplus and would face retrenchment, which the provisions in 
section 17 wanted to avoid. Hence the writ petitioner should be regarded as an emp- 
loyee of the Coal Mine immediately before the appointed day and as such he would be 
entitled to get all tke benefits of section 17 of the 1972 Act. 


Gouri Nath Mitra, (Advocate General,) Bhaskar Gupta, 


A; Lahiri and Satyendra Nath Sen.. ...for the Appellant 
Saktinath Mukherjee and Madhusudhan A N . for the Respondent no. 1l 
Mrs. Archana Sen Gupta... med .. for the Respondents no. 2 to 4 
B. Chatterjee... | ..for Respondent no. 5 


The judgment of the Court was as follows? 

Roy, J.: This appeal is directed against the judgment and order 
dated February 5, 1975, made in Civil Rule No. 355 (W) of 1975, by 
Chittatosh Mookerjee J., whereby His Lordship was pleased to make the 
Rule, obtained by Respondent No. 1 herein (hereinafter referred to as 
the petitioner) absolute. 

2. In the Rule, the petitioner has contended that on or about August 


/ 


1976 (1) CLJ] Bharat Coaking Coal Lid. v. Kalachand Miira 659 


3, 1944, he was appointed as a clerk in the Union Angarpathra Colliery 
(hereinafter referred to as the said Colliery), uader the Union Coal 
Company Ltd., Respondent No. 5 herein (héreinafter referred to as the 
said Company). The said Colliery has been alleged to be a Coking Coal 
Mine and the said Company at al] material times was under the common 
management with Khas Junagore Colliery Company (P) Ltd., Central 
Junagore Coal Company (P) Ltd., New Heanagore Coal Company and 
the New Manbhoom Coal Company Ltd. He has further alleged that since 
such appointment, he duly served ‘the said Colliery and ultimately in 
September 1957 he was made the Supervisor on promotion. He has also 
- alleged that while discharging his duties as such, in or about August 
1970, he was transferred to the Head Office of the said Colliery at 
Calcutta as an Accounts Clerk. The petitioner has further stated that at all 
material times he was a contiibutory to the Coal Mines Provident Fund 
and such contribution used to be sent to the authorities concerned 
under the Coal Mines Provident Fund Act and the Scheme framed 
thereunder. In support of such statements, the petitioner has also 
_ duly pleaded the relevant facts in the petition, apart from referring 
to the necessary evidence. The petitioner has further alleged that 
‘his pay and allowances on such transfer was fixed at Rs, 425/-. 
‘The transfer order which is at Annexure ‘A’ of the petition and 
would be of relevant consideration shows that on such transfer, the peti- 
tioner was required to dal with all matters of the said Company and 
- even after his transfer he continued to be in the employment of the 
said Colliery and furthermore the raising of Coal thertin and other 
inatters required for-the management and funnisg of the same, were 
controlled by the said Company’s Head Officé at Calcutta, i.e. from the 
office where he was transferred. He, in short, has alleged that the direc- 
"tion, control and supervision of the said Gallery was with the said Head 
- Office. — 
T 3. On October 16, 1971, the Coking Coal Mines (Emergency Provision 
Ordinance, 1971 was promulgated by the President of India, for taking 
over management of all Coking Coal Mines pending nationalisation on 
and from October 17, 1971 which incidentally has been termed as the 
‘appointed day’, From the said appointed day, thé management of 
Coking Coal Mines vested in the Central Government. Subsequently, by the 
` Coking Coal Minés (Emergency Provision) Act, 1971 (hereinafter referred 
to asthe said Act) the provisions of the Ordinance as ‘referred to herein- 
before were substantially reeaacted by the Parliament. The provisions of 
the said Act, which were more or less the same as those of-the Ordinance 
“as mentiéned herelabefore came into forcé on December 23, 1971 and 
the ‘appointed day’ as ‘mentioned hereiibéfore remained the same, There- 
after, on Or about Janney 12, 1972, the Beet Coking Coal Ltd. the 
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appellants herein, a Government Company, were appointed as the 
Custodian of the said Colliery. Then came the Parliamentary Legislation of 
the Coking Coal Mines (Nationalisation) Act, 1972 on August 17, 1972 
(hereinafter referred to as the 1972 Act), making provisions for the acqui- 
sition and transfer of the right, title and snterest of the Coking Coal Mines 
as specified inthe First Schedule of the Act. Under the said 1972 Act, 
the appointed day was fixed as May 1, 1972. 

4. The petitioner has alleged that after such taking over of the 
management and subsequent nationalisation of the various Coal 
Mines, the Respondents have assumed charge of the records of the Head 
Office as aforesaid and have continued the employment of large number 
of employees of the said Head Office. He has stated thatin fact the 
operation of the Coking Coal Mine concerned was not possible except 
through the management from the said Head Office, wherein he was 
employed in connection with the said Colliery. 


S. The petitioner has contended that in terms of the provisions of 
the Statutes and Ordinance as mentioned hereinbefore, on the appointed 
day, the right, title and interest of the owners in relation to the Coking 
Coal Mines as specified in the First Schedule of the said 1972 Act, stood 
transferred to and vested absolutely, in the Central Government, free from 
all encumbrances. It was further submitted by the petitioner that the 
Central Government, under Section 7 of the said 1972 Act, was empowered 
and authorised to direct that the right, title and interest of and in relation 
to a Coking Coal Mine and in the Coke Oven Plant, instead of continuing 
to vest in the Central Government, shall vest in the Government Company 
and Chapter V of that Act contained provisions relatiag to employees of 
Coking Coal Mines and Coke Oven: Plant in section {7(1), which is to the 
following effect : 


“Every person who is a workmen within the meaning of the Indus- 
trial Disputes Act, 1947, and has been, immediately before the appoin- 
ted day, in the employment of a coking coal mine or coke oven plant, 
shall become on and from the appointed day, an employee of the 
Central Government, or, as the case may be, of the Government com- 
pany in which the right, title and interest of such mine or plant have 
vested under this Act, and shall hold office or service in the coking coa! 
mine or coke oven plant, the case may be, on the same terms and con- 
ditions and with the same rights to pension, gratuity and other matters 
as would have been admissible to him.” 

In view of the above, the petitioner submitted that since on the appointed 
date, i.e. May 1, 1972, he was an employee of the said Colliery, so he was 
entitled to hold the office or serve the Coal Mine in question on the same 
terms and conditions as under the said Company. But even inspite of 
the. aforesaid fact, the salary of the petitioner for the month of September 
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1971 was not paid. On such refusal and neglect to pay the due salary by 
the appellant, the petitioner including other employees similarly placed, 

made representations without any effect and on such refusal, the connected 
Rule was obtained by him on February 5, 1974. The material averments of 
the petition have already been indicated hereinbefore. 


6. The Rule was actually contested by the appellant herein. The 
said Company, although entered appearance, but filed no return to the 
Rale and in fact they fully supported the claim of the petitioner, viz. that 
immediately before the appointed date, he was employed in the said Colli- 
ery. The appellant herein on the other hand, in the affidavit-in-opposition 
dated September 24, 1974 denied and disputed the claim of the petitioner. 
It was categorically denied that even after the petitioner’s transfer to the 
Head Office, he continued to remain employed in the said Colliery. It 
was stated that the name of the petitioner did not appear in the records 
of the said Colliery after his transfer to the Head Office. In fact it was 
stated that tbe petitioner’s name did not appear in the statutory registers 
and-in the statutory returns filed and maintained by the said Colliery. The 
assumption of charge of the records of the Head Office of the said Colli- 
ery by the appellant, after taking over the management and subsequent 
. nationalisation, was also denied. It was also denied that the opera- 
tion of the Coking Coal Mine, in which the petitioner was working, 
was not possible except through the management from the Head Office. 
It was further contended that the petitioner continued to be an em- 
ployee under or of the said Colliery under the management of the 
Central Government. It has also been alleged that as the petitioner was 
not an employee of the said Colliery, there was no question of the said 
Colliery, there was no question of the termination of his employment by 
the Custodian General or by other authority appointed under the Statute. 
It was contended that because of his age, . ao petitioner was also not 
entitied to have a fresh appointment. 


7. Before the learned Judge in the trial Court, after making a refe- 
“rance to the expression ‘Coking Coal Mine’, as defined in section 2 (b) of 
the Ordinance of 1971 which is to this effect and includes a Coal Mine in 
which there exists one or more seems of Coking Coal, whether exclus- 
ively or in addition to any seem or other Coal and also to the definition of 
‘Mine’ in section 2(f) of the said Ordinance, and more particularly to 
clauses (x) and (xi) thereunder, which include all land, building and equ- 
ipment adjacent to or belonging to a Mine where the washing of coal or 
. manufacture of coke is carried on and all other assets, movable or immova- 
ble belonging to a Mine, within which its premises or outside, which defi- 
nitions have also been substantially maintained in section 3(e) and (i) of 
the said 1972 Act, it was submitted that in view of the inclusive definition 
of “Mine” in the premises as aforesaid, ‘even after his transfer; the 
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petitioner should have been deemed to have continued and continuing 
in employment of the Coking Coal Mine in question immediately 
prior to the appointed day. The appellant herein, apart from con- 
tending that neither the management nor the ownership of the 
said company was ever, taken over produced some of the records 
of the said Colliery, to substantiate their stand but on consi- 
deration of those records and the arguments as indicated above it was 
held by the learned Judge in the trial Court that the petitioner should 
be and in fact he was in employment of the said Colliery before the appoin- 
ted day and.as such he was entitled to the benefits of section 17 of the 
1972 Act and on the basis thereof, the Rule was made absolute, contman- 
ding the appellant herein to treat the petitioner as holding his services in 
the Coking Coal Mine in question, with a consequential declaration that 
the petitioner, on and from the appointed day i.e. in terms of sectioa 17 of 
the 1972 Act became an employee under the appellant. 


8. In this appeal Mr. Gupta, appearing for the appsilant has 
argued that in terms of the provisions of the Statutes and Ordinance 
as mentioned hereinbefore, neither the management nor the ownership 
of the said Company was ever taken over and in fact the same con- 
tinued to exist with its separate entity and character. It was also 
contended by Mr. Gupta that the learned Judge in the trial Court did not 
properly construe the records which were produced before him and 
in fact he has misconstrued them, and as such acted illegally and with 
material irregularity in finding the pstitioner to be an employee of the 
said Company on the appointed day on the basis of those documents 
and records. Mr. Gupta further submitted that even on the basis of the 
definition of ‘Mine’ as indicated hereinbefore, the learned Judge in 
the trial Court should have held that the petitioner was not an employee 
concerned on the appointed day and as such could not claim the benefits 
under section 17 of the 1972 Act. 


9. The petitioner ‘has pleaded that the raising of coalin the said 
Colliery was substantially controlled and managed from the Head 
Office where he was employed, purchase of various stocks necessary 
for the operation of the, Coking Coal Mine in question, maintenance 
of accounts, disbursement of funds including the payment of ‘salaries 
and wages to the employees concerned were all made from the Head 
Office. There is also no dispute that it appeared from the records 
produced before the learned Judge in the trial Court that petition- 
er’s contribution to Coal Mines Provident Fund had been enteted 
in the relevant registers upto the first quarter of 1971, disbursement 
of salary had also been entered into the establishment register of 
the said Colliery upto the month of May 1971 and the records as pra- 
duced did not indicate that the salary of the petitioner was entered in the 
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establishment of the said Colliery for the subsequent months. 


: 10. Thus from the evidence on record, I am satisfied that the 
_ Petitioner immediately prior to the appointed day, was employed under 
` and disckarging the duties in relation to work ofthe Coal Mine in 
question and as such he must be deemed to be in the employment of the 
Coal Mine in question just prior to the appointed day and in fact 
that is also the categorical findings of the learned Judge in the trial 
Court and I find no justification in interfering with the same. The 
definition of ‘Mine’ in section 3(i) of the 1972 Act is wide enough to 
include not only the workmen employed for processing the mine but also 
~- those other employees in relation to other assets -both movable and im- 
movable and that would also be the case in case of assets of the mine whe- 
ther within or outside the premises. In view of the above, I also concur 
with and approve the findings of the learned Judge in the trial Court on this 
aspect. Apart from these since the direction, control and supervision lay 
with the Head Office so the petitioner, when held the post in the Head 
Office on transfer from the said Colliery belonging to the said Company 
should also be deemed to be in the employment of the said Company at 
all material times and more particularly on the appointed day. Whe- 
ther an employee, is entitled to the benefits of section 17 of the 1972 
Act, the decisive factor would not be the place of his employment but 
the nature and the character of the duties discharged by him and in fact I` 
am of the view that the petitioner bas duly established that he was prefor- 
l ming duties in relation to the assests belonging to the Mine in question and 
"as such would be entitled to the benefits of the said section 17 and the 
more so when his employment has not been terminated by the appellant 
under the provisions of the Ordinance of 1971 ọr under the correspond- 
ing provisions of the Act. I am further of the view that section 17 of 
the 1972 Act casts a statutory duty or obligation upon the Central Go- 
vernment or on its agent viz. the appellant 1 in the instant case towards the 
employees in employment on the appointed date and such obligation, 80 
far as the petitioner is concerned, has not been duly discharged. The 
.. appellant. had acted illegally and in improper use of its jurisdiction in 
refusing employment to the petitioner and such act was also unauthorised. 
11. In view of the above, there is no meritin the appeal and as 
such the same fails and is dismissed. The judgment and order of the 
learned Judge in the tria! Court is upheld and affirmed. 
12. There will however be no order for costs. 

Sen. J.: I agree with my Lord that the Writ of Mandamus issued by 
the learned Judge in the trial Court declaring the respondent petitioner 
Kalachand Mitra to be entitled to the benefits of section 17 of the Coaking 
Coal Mines (Nationalisation) Act 1972 must be upheld. It is not in 
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dispute that the said respondent would be entitled to such benefits if it be 
found that immediately before the appointed day, i.e. May 1, 1972, he 
had been in the employment of the Coking Coal Mine. The said respon- 
dent was undisputedly an employee of the Union Coal Company Ltd. 
engaged asa clerk in the Coal Mine itself since August 1944. He was 
promoted as a Supervisor and transferred to Head Office in August 1970 
but he continued to remain engaged in the work in relation to the operati- 


on of the Coal Mines upto the day the Mine was nationalised under the 
aforesaid Act. 


14. The term ‘in the employment of the Coking Coal Mine’ has not 
been defined by the Statute. According to Mr. Gupta in order to be in the 
employment of the Coking Coal Mine, the person must be engaged in 
the mining cperation at the colliery and not a person like the respondent 
as aforesaid. In my view, strictly construed the term ‘in the employment 
of Coking Coal Mine, is a misnomer because ‘none was employed by the 
Coking Coal Mine, all of them being employed by the Union Coal Compa- 
ny Ltd., operating the said mine. Intention behind the provision of section 
17 was that the workmen employed in relation to the operation to the Coal 
Mine would be taken over along with the mine itself. Where two workmen 
are employed in relation to such operation and all of them, one at the mine 
itself and the other outside, there is no reason why the latter should be 
excluded. Such exclusion would not bein consonance with the Scheme 
_ Of the enactment nor with its content. Mr. Gupta suggests that the com- 
pany has not been taken over and such workmen still remain the employ- 
ees of the company. But that,in my opinion, cannot be made a ground 
for distinction since all workmen remain the same whether engaged at 
the colliery or elsewhere. If they are not taken over after the taking over 
of the mine in relation to the operation of which they were all engaged, 
they become surplus and would face retrenchment, which the provision 
in section 17 wanted to avoid. In this view, I agree with my Lord in 
affirming the decision of the learned Judge in the trial Court that the said 
respondent was in the employment of the Coal Mine immediately before 


the appointed day and as such is entitled to get all the benefits of section 
17 of the said Act. 


N. C. S. 
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yo . [CONSTITUTIONAL WRIT JURISDICTION] 
Re Bojone MT Justice Amiya Kumar’ Mookerji 
ca - + Decision :: Decamber 16) 1975 `- 
~, Punya Prova Dey a Pei ...Petitioner' 
a Versus eae 
West Bengal Board of Secondary Education & Ors. ... Respondents* 


West Bengal Board of Secondary Education’ (Manner of Hearing and 
Deciding Appeal by ‘Appeal Committee) Regulations, 1964—Reg. 11(3)— 
Non- -compliance with Committee’s decision under sub reg. (2)—Ground for 
Board to take step against party guilty of ica! aaa of Appeal 
Committee’ 8 decision wider regulation il. 


Tho petitioner is the Head Mistress ofa. recognised aided school. Sho was 
i suspended on 16.9.67 pending eaquiry on certain charges. She moved the High Court 
and obtains’ a Rule and an interim injanction restraining the macaging committee of the 
school from giving effect to the suspension order. ` The said Rule’ was ultimately dis- 
charged but the petitioner was directed to move the Appeal Committee of the West 
Bengal Board of Secondary Education to ventilate her- grievances. The petitioner, was 
again placed under suspension from December 1972 after the disposal of the aforesaid 
Rule. The Appeal Committee by an order dated 24.1.75 directed the school authori- 
ties to complete the proposed enquiry against the HeadMistress within two months and 
to pay the petitioner her subsistence allowance,Thereafter the. petidoner made several re- - 
presentations to the schoo! authorities to complete the proposed enquiry but to, no effect 
notwithstanding the clear directions of the Appeal Committee of the West Bengal 
Board of Secondary Education. Io such -btate.of affairs, the Benin moved a writ 
petition before the High Court on 26.9 1S. 

i HELD: A mandate be issued apon the Board of Secondary Education ir 
ting itto implement the order of the Appeal Committee dated 24.1 75. in accor- 
dance with Regulation 11 (3) of. the Wost Bengal Board of Secondary Edueation 
Regulations 1964 within two months aam 


Case referred.to :— -, 


(1) -Parul Sen Gupta v. W. B. Board of Secondary Education, | : 
1975 (1) CLI 57 . Seas to | 
Sak tinath sina and Asoke Kumar ee 2 for the Petitioner 
No one appeared... , gi abe efor the. A eein 


The judgment of the Court was‘as follows :— ae 


On 269.75 I directed that the copies of the application be served 
upon respondent nos, l, 2, 4, 5 and 7 by registered post with acknowledg- 
ment due by the learned Advocate for the petitioner. No rule was issued 
on that date: Thereafter, an affidavit of service has been. filed showing 
that the copies of the application have been served upon the respondents ia 
October, 1975 but even then no one appeared on behalf of the respondents 
to contest -this application. In the “circumstances, Yet a rule be issued 
calling upon the opposite parties to show cause why. a writ of Mandamus 

*Civil Rule no I 9569 (w) of 1975, 
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should not be issued commanding the West Bengal Board of Secondary 
Education to implement the decision of the Appeal Committee. The Rule 
is treated ready as regards service as the service of the petition has already 
been made by the learned Advocate for the petitioner upon the responde- 
nts in the month of October 1975. Let the rule be treated as on day’s list. 

2 The petitioner was working as the Headmistress of Parbati Devi 
Balika Vidyalaya at Raigunj in the district of West. Dinajpur. She was 
suspended by the Managing Committee of the school with effect from 
16.9 67 on certain charges which were proposed to be enquired into. She 
moved this Court and got an order of injunction restraining the managing 
committee from giving effect tothe orderof suspension, That Rule 
was discharged. Tbe petitioner was directed to move the Appeal 
Committee. It is the case of the petitioner that after the order` 
of this Court which was communicated to the managing committee, 
she was again placed under suspension from the month of December, 
1972. The period of suspension is unduly -long and during 
this period she has not been getting any salary from the school. The pet- 
itioner has been receiving the government dearness allowance but uot 
her salary. {tis not disputed that during the period of suspension she is . 
entitled to gèt subsistence allowance. The petitioner preferred an appeal 
to the Appeal Committee of the Board of Secondary Education. The 
Appeal Committee resolved that the managing committee of the school be 
directed to complete the proposed enquiry against the petitioner within a`- 
period of two months from the date of receipt of that order. Meanwhile, the 
petitioner, namely, the appellant shall be paid.subsistence allowance at the . 
rate of 75% of her pay per month with effect from December, 1972.and on 
completion of the enquiry the managing committee should inform the App- 
eal Committe of the action taken, if any, against the appellant. -Thereafter, 
the petitioner made various representations to the managing committee of 
the school but the managing committee did not take any step whatsoever 
for holding any enquiry against the petitioner even after the decision of the 
Appéal Committee. The order of suspension hag not also been revoked 
and the managing committee did not implement the decision of the Appeal 
Committee by which the petitioner,was entitled to get subsistence allowance 
ut the rate of 75% of her pay per month with effeet from December, 

1972. 

3: The Appeal Regulations have been made by the West Bengal 
Board of Secondary Education under sub section (3) of section 27 read 
with sub-section (3) of section 22 of the West Bengal Board of Secondary 
Education Act, 1963. And the said Regulations have been published as 
required by the Statute. Regulation 11 (3) provides; 

“If the appellant or the Managing Committee is found unwilling 
to comply with the decision referred to in sub-regulation (2) wishin 
- thirty days from the date of receipt thereof or until sucb period as 
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may be extended by the Board, such non; -compliance shall be consi- 

_dered'as a sufficient ground for the Board,io take against such party 

any step, not inconsistent with the Act or the ee made thereunder, 

which the Board may deem fit and necessary.” 
In (1) Parul Sengupta v. West Bengal Board of: ‘Secondary Education, 1975 
{1) CLJ 57 this Court corstrued ‘the said provision of Regulation 11° (3) 
-and held that the said provision is mandatory in terms and it casts an. 
obligation on the Board tò enforce an order of the Appeal Committee, if 
the managing committee fails or refuses to comply with the order as .other- 
wise the entire scheme of providing an eppeal and adjudication thereon 
would amount to an useless formality. The Board being a statutory au- 
thority, and the Regulations being statutory the obligation is undisputedly 
enforceable. In view of the above d¢cision of.this Court which Ir espect- 
fully agree, let a mandate do issue on the respondent, West Bengal Board 
of Secondary Education directing, the said Board to implement the order 
of the Appeal Committee dated 24th January, 1975 in accordance with 
Regulation 11 (3) of the Appeal Regulations within two months from 
the date of receipt of this order. 

4. Hence, this rule is made absolute without any order as to costs. 
| §. Office is directed to serve a-copy of this order on the West 


Bengal Board of Secondary Education, ee 
S. P. M. 


‘(CIVIL APPELLAE JURISDICTION] 


Before Mr. Justice Nirmal Chandra Mukherjee and 
Mr. Justice Bankim Chandra Ray 


Decision : - May 28, 1976 
Rabindra Nath hace toad ole ... Appellant 


Versus . 
` Union of India È Ors aes $ ... Respondents* 


Ea 


: Limitation—Letters Patent Ajpeal—Clanse 15, Letters Patent for 
Calcatta High Court—Limitation Act (36° of 1963), Sec. 29 (2)— Special 
Law— Period for filing Letters Patent Appeal is 60 days. ; 


. This is an appeal against the judgment and order passed on an application under 
Article 226 of the Constitution. The judgment complained of was delivered on 1. 8. 74, 
thée:application for a certified copy of the judgment was made on 30.9.74, and the copy 
was made.ready for delivery on 15.375. which was a Saturday. The Letters Patent 
Appeal was presented to this Court on 17.3.75 The report of the Stamp Reporter on 
the Memorandum of Appeal was that the appeal was filed out of time by 198 days. 
The loud controversy is whether the appeal was barred by limitation. 

' HELD: Under Clause 37'of Latters Pateat for the High Court at Calcutta, the 
Calcutta’ High Court has been empowered to make rules and orders for the purpose of 
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regulating all proceedings in civil cases which may be brought before it. Accordingly, 
rules havo been framed by this Court 10 respect of appeals under Clause 15 of the Letters 
Patent. Rule 2 of Chapter 8 of the Appellate Side Rules prescribes a period of 60 days 
from the date of jadgment and order for filing an appeal under Clause -15. 

According to Section 29(2) of the Limitation Act 1963, where the Special law pres- 
cribes any period of limitation for any appeal, the same shall apply to the exclusion 
_ Of the period. of limitation prescribed by the Limitation Act. In this case, Rule 2, 
Chapter 8 of the Appellate Side Rules of this Court: prescribes a period of limitation 
for filing Letters Patent Appeals and the same will apply and Article 117 of the 
Schedule to the Limitation Act will have no application to.the instant appeal. Tho period 
Of limitation for the Letters Patent Appeal against an order made.on an application 
under ‘Article 226 of the Constitution by the High Court in the exercise of its original 


jurisdiction is 60 days. 
Cases referred to:. . 
(1) Union of India y. Ram Kunwar, AIR 1962 SC 247 l 
(2) Manguram v. Municipal Corporation of Delhi, 1976 (1) SSC 392 
(3) Hari Sankar Tripathi v. Shiv Haresh, 1976 (1) SCC 897 
A. K. Sarkar... N S 55: ...for the Appellant 
The judgment of the Court was as follows :— , 
Ray, J.: This appeal is against the judgment passed on an appli- 
cation under Article 226 of the Constitution of India. The ‘judgment 
was delivered on August 1, 1974, The application for the certified copy of 
the judgment was made on September 30, 1974 and the copy was ready 
for delivery on Mareh 15, 1975 which was Saturday and the appeal was’ 
presented to this Court on March 17, 1975. The Stamp Reporter made a 
note to the effect that the appeal was filed out of time by 198 days. Mr. 
A.K. Sarkar, learned Advocate submitted before the Stamp Reporter that 
the appeal was not barred by limitation and in support of his submission 
he cited certain decisions of this Court as well as‘of the-Supreme Court. 
2. Article 117 of the Limitation Act 1963 provides that an appeal from 
a decree or order of any High Court to the same Court is to be filed within 
30 days from the date of the decree or order appealed from. “Fhe question 
is whether this provision of the Limitatlon Act will apply to determine the 
period of limitation for filing the appeal against ao order passed by this 
Court n exercise of its original jurisdiction on an application under Article 
226 of the Constitution. In (1) AIR 1962 Supreme Court 247, (1) Union of 
India and another v. Ram Kunwar & others,an appeal was ‘preferred against 
the decision passed on an application under Article 226 of the Constitu- 
tion fora writ of Mandamus in the High Court of Punjab. -After 
hearing the said application a writ of Mandamus was issued directing the 
opposite parties respondents to put the petitioner in possesion of a flat in 
question.. Against the said order an appeal was filed within 30 days.’ The 
Division Bench of the said High Court held that the appeal was barred’ 
by limitation inasmuch as the time for filing an appeal was 20 days as 
prescribed by Article 151 of Indian Limitation Act, 1908. It was held 
by the Supreme Court that an appeal against the order passed by High 
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Court in exercise of its original jurisdiction was an appeal under Clause 10 

_ Of the Letters Patent of the High Court of Punjab and as such Rule 4 of 

| Chapter I of the Punjab High Court Rules -and Orders framed by High 

- Court under Clause 27 of Letters Pateat would apply to determining the 
period of Limitation.for such appeal and not Article 151 of the Limita- 
tion Act, 1908. Rule: 4-.of the said Rules prescribes for filing an appeal 
under Clause 10 of thé Letters Patent within 30 days from the date of the 
judgment and order. As such it was held that the appeal was not barred 
by limitation as the same was filed within the said period. Under Clause 
37 of Letters Patent of the High Court at Calcutta this Court has 
been empowered to make Rules and Orders for the purposes of regulating 
all proceedings in civil cases which may be brought before this Court, 
Accordingly, rules have been framed by .this: Court in respect of 
appeals under Clause 15 of the Letters Patent. Rule2 of Chapter 
VIII of the Appellate Side Rules prescribes a period of 60 days from the 
date of the Judgment and order for filing an appeal to this Court under 
Clause 15 of the Letters Patent. Section 29 (2) of the Limitation Act says 
that if any special or loca] law prescribes for any suit, appeal or applica- 
tion a period of limitation different from the period prescribed in the 
Schedule the provisions of Section 3 of the Limitation Act shall apply as 
if such period were the period prescribed by the Schedule of the Limitation 
Act for the purpose of determining the period of limitation of such suit, 
appeal or application. It has also been provided therein that the provi- 
sions of sections 4 to 24 of Limitation Act shall apply unless they 
are expresely excluded by such special or Jocal law. 


3. Thus according to section 29(2) of the Limitation Act 1963 where 
the special law prescribes any period of limitation for any appeal the 
same shall apply to the exclusion of the period of limitation as prescribed 
by the Limitation Act. In this case Rule 2, Chapter VIII of the App- 
eliate Side Rules of this Court prescribes a period of limitation for 
filling of Letters Patent Appeals and the same will apply and Article 
117 of the Limitation Act will have no application to the instant Appeal. 
The period of limitation for Letters ~Patent Appeal against an order pas- 
sed on an application under Article 226 of the Constitution by this Court 
in exercise of its original jurisdiction is 60 days. 


The application for the certified copy of the judgment was filed on, the 
last day of limitation, that is, on 30.9.74 and the said copy was made 
ready for delivery on March 15. 1975, that is, on Saturday. Now the next 
question that arises for decision is whether this appeal should be treated 
as filed within time. The provisions of sections 4 to 24 of the 
Limitation Act have not been- excluded by Rule 2, Chapter VIII of the 
Appellate Side Rules and as such the said provisions will apply. Reference 
in this connection be made to the decision reported in (2) 1976 (1) 
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SCC 392, Mangruram v. Municipal Corporation, Delhi, where it has been 
observed that section 5 of the Limitation Act will apply to any appli- 
cation for special leave ‘to appeal against an order of acquittal as the 
same has not been excluded from by the special law under section 12 
-of the Limitation Act the time requisite for-obtaining a copy of the de- 
cree or order appealed from shall be excluded. In this case the copy 
was ready for delivery on 15.3.75 as the Court was closed on Sunday the 
appeal was filed on Monday,i.e. 17.3,75. Mention may be made 
in this connection to the decision reported in (3) 1976 (1) SCC 897 where 
it has been held that if the period of limitation for an appeal expires on 
a day when the court was closed the same could be filed on the day 
when the court re-opened. This appeal therefore has not been a out 
of time and also it is not barred by imitation. z 
Mukherjee, J. : I agree. 
P:R. 
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Injunction— Rights of co-sharers or co-owners: ‘of a private common 
passages — Attempt to` construct a. projected: balcony by aco- -sharer over, 


‘common passagée— Right of other co-sharers to injunct him from construc- 


ting ‘proposed projected balcony— What plaintiff has. to establish f oH 
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getting relief —Consideration, of question. of ouster ‘and of, substant 
ipjary: to plaintiff — Discretion of court in granting injunetion— What. 


matters court is to consider, (Sachindra Nath -Sarkar and. Ors Vs „Binapani - 
Basu and Ors:) z a (a e | 

‘Interim injanction— Application for vacating injunction—Hearing of 
application and the interlocutory application adjourned gine die on, | 


- ground of Proclamation of Emergency—Appéal against. the order—Inte-, 


rlocutory application in ‘connection with Appeal for stay of operation of T 


-order staying hearing of writ application — Whether order appealed against S 


is appealable-~To what extent the impugned order, -if. liable to be vacated, m 
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: Application for stay of- operation of ae ea l 
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-ceeding i is to con tinue concerning other rights~-No challenge of injunction, — 
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wala and Anr.v. Union of India and Ors.) ts 29332, D 
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Prohibition would. be: available; in . anticipation’ that detention order is 
- expected to be issued—Entry.of the Act in the.$th Sched ule—Effect there- 
of—Proclamation of Emergency— Effect’ on citizen’s _rights— Grounds of 
detention— Subjective satisfaction of Authority concerned—Questions of 
-malafides, | non-appHcation of mind, abser.ce of grounds, lack -of subjec- 
tive satisfaction, when can be urged—How | far court can presume things 
which are non-existent— Application for. vacating injupction— What reliefs 
can be granted. (Dhanpat Singh Surana v. Union of india and Ors,} ...532 


Indian Income- tax Act 1922,—Sec, 49B— Relief under—Investment 
i company— Whether surplus arising from sale of shares is revenue receipt— 
Whether relief in espect of agriculture: income tax available on entire 
- dividend. (Commissioner of Income Tax, -West eee Iv. M/s Clive Row 
investment Holding Co.Ltd) | i f ns 314 


`.: Incometax Act (43 of 196i),— _148-—Notice adès to AOP— 
What the notice, should. pectin Maree the defects in notice can be’ 
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the:meaning of Income Tax _Act,— Whether Income-Tax officer has discre- 
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officer—S. 2 (12) (b) of. the Indian Income-tax Act, 1922. (Smt. Rama 
Devi. Agarwalla & Others v. Commissioner of Income Tax W.B.-Il1) ...191 


~ Indian Customs and Central Excise Tariff—Notification (No. 30 
'- Customs).dated 1.3.68—Issued by Govt.. of India—Exemption of Customs 
- duty | teviable on small fools—Engineers’ . Steel Files manufactured out of 
Alloy. Steel—Claim of exemption— Order refusing to, grant exemptioo— 
Demaud for payment of duty on bonds executed—Steel Files are Small 
Tools. (Hindusthan Gas & Industries Lid v. Assistant Collector d Customs 
& Ors.) 124d 


l Indian succession Act (39 of 1925), sec, 222-—Probate—Grant of— 

Distinction. between grant of probate and issue of probate to applicant— 
- Probate only to appointed executor—when WII becomes operative. (Sase 
tiram. Ghosh & Ors. y. Sankaribala Dassi & Ors)- oe 227 


Limitation Act (36 of 1963), Sec. 5—Sufficient cause—Application 
for substitution ‘and ‘for setting aside. abatement— Application filed out of 
time--Ignorance of law, if sufficient cause for condonation of such delay. 
Slant “Mondal. & Ors. y. Banamali Mondal and Ors.) 1.284 

ee Art. 120—Prescribed period for sabetan Wache 
applicable „to ‘case of a shebait having died—Application for adding 
heirs of deceased shebait- ımplèaded as defendant, made beyond time— 
Rejection of such application— Whether whole suit would abate, 


. Shebait—Legal Character of--Abatement of Suit on Death of 
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Shebait, heirs having not brought on record intime—Legal position. €Sré 
Sri Iswar . Bura -Skib Thakur & Ors. v. State of West Bengal & Ors.) 
=o oe | 393 
ee a Sec. 5—Applicability of, in ‘proceeding under sec. 17, 
W. B. Premises Tenancy Act—Condonation of delay in filing application 
u/s 17 (2+—Delay to be satisfactorily explained—Sufficient cause for 
delay—Discretion of court. (Murari Mohan Mitra & Ors. v Indra 
Narayan Kundu) woo oga ...546 
eee Sec. 29(2)—Scope of—Period of limitation 
for Letters Patent—clause 15 of Letters Patent of Calcutta High Court— 
60 days—Limitation under—Conflict, if any—Special law wil prevail. 
(Rabindra Nath Chakrabarty v. Union of India and Ors.) 1667 - 
~ Medicinal and Toilet Preparations (Excise Duties) Act (16 of 1955), 
Sec. 3 & Entry 3 of Schedule as amended in 1961—Excise Duty leviable— 
Whether Mahadraksharista . is medicinal -preparation and whether liable 
to rate as specifted in Schedule—Ayurvedic preparations containing self- 
generated alcohol not capable of being consumedias ordinary alcoholic 
beverage—Whether clause (1) or clause (iii) of Entry 3 of Schedule will- ba 
applicable.(Excise Commissioner, West Bengal & Ors, v. Naresh; Chandra 
Ghosh) i , ...645 
Medicinal and Toilet Preparations (Excise Duties) Rules 1956—Rules 
60, 64 and 65—Construction thereof. (Excise Commissioner, West Benga? ' 
& Ors. v. Naresh Chandra Ghosh) . oe 645 
Maintenance of Internal Security Act (26 of 1971), Sec. 8(1)—Consi- ° 
deration of representation of detenu by State Government—Plea of alibi— 
Extent of statutory obligation of State Government—Failure to discharge 
such obligation—Effect  thereof—Safeguards against arbitrary detention— ` 
Interpretation. (Radheshyam Shaw alias Radhwa v. Commissioner of Police, 
Calcutta & Ors.) ` 1.263 - 
mE C “Sec. 8(1)—Groúnds of order of detention 
to be disclosed to persons affected by order—Communication to bs — 
effected within 5 days from date of detention order—Mandatory statutory 
obligation—Exceptional circumstances for delayed ‘communication “of ` 
grounds—Conditions prescribed under sec. 10— Relaxation of time—Limit 
—Reasons for objective existence of exceptional circumstances to be 
recorded—Statutory: safeguard available ‘to detenu—Statutory ' require | 
ments should be observed strictly—lInterpretation. (Jatindra Mohan Saha 
v. District Magistrate West Dinajpur & Ors.) © Sl] 


Method of valuation of stocks—valuation of the goods in proces3. - 
and the finished products on the basis of cost of raw materials— Whether 
justified—Income Tax Act (43 of 1961), Sec. 145—-P.inciples, purpose’ and ° 
object of the valuation of the stocks and work in progress. (M/s British 
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Paints, India Lid. Calcutta, vV. Commissioner of Income Tax, West Bengal) 

ID. ..102 
Prevention of Cortaption Act (2 of 1947), Secs. 5 & 5A—Charge under 

sec. 5(1)(e), when can be made—Investigation by Delhi Police—Search 


under warrant, whether illegal—Violation of principles of natural Justice 


Informant becoming the judge of his own. ‘canse——Charge under Preven- 
tion of Corruption Act against public oflicer— When a person will cease to 
be a public servant. (Pramatha Nath Basu v.S. K. Dutta, S. P. (Investiga- 
tion) & Ors.) P 


Railway Servants (Discipline & Appeal) Rules, 1968— Rule 14 (i)— 
Article 311 (1) & (2) of Constitution of India—Removal of employee from 
service without enquiry—Reasons to be recorded in writing for not holding 
enquiry—Proviso (b) to Sub- Art; (2) of Art. 31I—Amount of care and 
attention required for finding out employees concerned for holding the re- 


_ quisite enquiry—Recording of reasons whether mandatory. (Union of In- 
dia & Ors. y. Nirmal Kanti Chanda Roy & Ors.) 218 
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Shebait—Legal character of —Abafement of suit on , death of shebait, 
heirs having not been brought on record i in time—Legal position. (Sri Sri 
Iswar Buro Shib Thakur & Ors. v. State of West Bengal & Ors.) ...393 


Transfer of Property Act (4 of 1882) : Secs. 53A, 107 & 114—Defence 
under, if and when can be takea—Unregistered agreement to permanent 
lease—Bar of sec. 107—Effect, thereof—Forfeiture—Equitable relief —Opera- 
tion of law—Creation of monthly tenancy—-Payrient and acceptance of rent 
—Determination of tenancy—Suit for partition of immovable property — 
Maintainability—Decree ‘when to ‘he ‘passed. (Amulya Kumar Surv. 
Dilip Kr. Sur & Ors.) ` a T = * » 858 

ieee ...Sec. 106—Ejectment notice— 
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after the end of tenancy which is to expire next after one-month from 
receipt of notice—Joint tennancy—Principle of non-traverse—Applicabi- 
lity (Renuka Mukheriee & Ors v. Bhabani Chatterjee & Ors.) 1089 


Tenure posts in Vigilance Organisation of Railways—Recruitments for 


posts ia ‘Vigilance Organisation—Temporary Organisation—Expiry of 


period ‘of tenure, reversion to parent department—No formality to be 
observed for such transfers—Railway Establishment Code (vol. 1) Rule 121 
Rule 2003 (3) of Code (vol. If=-Service—Trausfer of.—Interpretation— 
Rule 9 (30A), Fundamental Rules—Whether Art. 311 (2) of Constitution is 
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(K. V. Nath v. Chief: Personnel Officer, South Eastern Railway & Ors)...444 
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separate trials of child and adult—Appropriate court for trial of juveniel 
offender—Cr. P Code 1973 has not affected the 1959 Act nor has taken 
away jurisdiction conferred by that Act. (Madan Pradhan alias Munna V. 
State of West Bengal) 224 
West Bengal Estates Acquisition Act 1953 (1 of 1954)—Change of un- 
der-raiyati—Status and tenancy of under-raiyat—Effect by operation of law 
whether such changes would affect cause of action of suit by reversioner— 
Relief for—Suit by reversioner— Declaration that alienation by Hindu 
widow without legal necessity is void—Maintainability of suit. (Prafulla 
Kumar Bera & Ors. y. Sm. Basanti Panda & Ors.) woe dD 
—Effect on under-tenancies 


on coming into force of Chapter VI of the Act—Vesting of estates of 
raiyats and under-raiyats as intermediaries Lease of under-raiyats subsis- 
ting because of their possession—Under-raiyat becoming ralyats directly 
under State by operation of law—Old tenancy extinguished and new statu- 
tory tenancy created — Automatic change in status and tenancy of under- 
raiyat—Declaratory suit by Reversioner challenging alienation effected in 
1952 by Hindu widow holding limited estate, whether maintainable— 
Interpretation of Statute. (Prafulla Kumar Bera x Ors. v. Sm. Basanti Panda 
and Ors.) 7 ..39 
Se, * Sec. 2—Definition of Non-agricultural tenant fae 
Effect of Act on non- agricultural tenancy.. Incidence of (Amulya Kamar, 
Sur.v. Dilip Kumar Sur and Ors.) 08 


Sie ... SECS. 5A&6—Petitioners, being purchasers of land vested 

- in State Government for value and without notice—Right of retention of 
such land—Declaration of bonafide transfer in SA proceeding— petitioners 
in possession—Petitioners’ claim for settlement of such alnd with them. 
(Ganapati Biswas & Ors. v. State of West Bengal & Ors.) ...413 


n Sec. 57B (2)—Bar to future and pending wie Suit 
tèltivg to matter as indicated in ciauses (a), (b) and (c) of Sec. 57B (2) 
—Abatement—Whether order of abatement would affect other issues 
framed in pending suit—Procedure to be followed even in deciding issues 
relating to matters covered by clauses (a). (b) and (c). (Sideswar Biswas 
and Anr. v. State of West Bengal and Anr) | 470 


A Sec. 5A—Proceeding under—Jurisdiction of Revenue 
Officer—Daclaration as to bonafides of transfer :n proceeding under—Basis 
of declaration— Whether transfer has been made within mischief period, 
has to be found (Nalini Kanta Roy v. State of West Bengal and Ors )...510 

fee ai See 2 (k)— Noneagricultural tenan'—Settlement of Bee] 
with sub-soil and benk—Tank fishery—Position of non-agricultural tena- 
ncy so far as the Act is concerned— Vesting under the Act, whetter affects 
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such tenancy—Position of under-tenancy of non-agricultural tenant ‘under 
the Act—Character of possession taken by State Goverment on vesting. 
{Sm. Profulla Bala Devi and Anr. v. State of West Bengal and Ors.) ...5A1 
' West Bengal Land Developmert ard Planning Act (Act 21 of ` 1948), 
Sce. 4—Notification under—Step taken is being challenged—Disputed 
land originally requisitioned by Central Government under Defence of 
_ ndia Rules 1939—Requisition continued even after war under Requisi- 
tioning and-Acquisition of immovable Property Act 1952—Original pur- 
pose for requisition having ceased to exist—Effect in law—High Court's 
order for restoration of disputéd property—Restoration not yet effected 
_ Action taken by State Gevernment for acquisition of disputed property 
under W.B. Act 21 of 1948 —Whether such action is malafide—AIR 
1966 Cal 348 distinguished. {Kamala Bala Sen & Ors. v. State of West 
Bengal and Ors.) ...178 
West Bengal Land Reforms Act 1955 (No. 10 of 1956), Sec. 18 & 21 
—Jurisdiction— Declaratory suit—Status of plaintiff, whether he is Bargadat 
——Determination of status previously made by Bhagchas officer in procee- 
ding under section 18 of Act—Bar to entertainment of suit—Principles 
analogous to res judicata, whether applicable. (Sudarshan Ghosh Y. 
Janakinath Pandit). . 41S 


—Sec. 18—Jurisdiction of Bhagchas Officer and tanpe 
ilate authority—-What is to-be decided by statutory authority—proceed- 
ing to recover possession— Difference in entries in C S. Records and R, S. 
Records, which is to prevail—Interpretation. (Susanta Mondal and Ors. 

neta Ranjan Majumdar.) 04 
oat —Secs. 18 and 21—Decision by competent authority 

ao ad under the Act—Bar to civil suit on questions decided in Bhag- 
chas proceeding. (Sudarshan Ghosh v. Jankinath Pandit) 45 


' West Bengal Land Reforms (Amendment) Act, 1972 (W. B. Act 2 of 
1972), Chapter .IIB—Whetker intra vires—Effect of its inclusion in Ninth 
Schedule of Constitution— West Bengal Land Reforms Act, 1955, sections 
14J to 14Y as inserted by the Amendment Act of 1972, whether unconsti- 
tutiongl— Ceiling, its-reduction— Family —Orchard—lInterpretation. (Anchal 
Bhusan Bose v. State of West Bengal & Ors.) ...606 

West Bengal Premises Tenancy Act (XII of 1956), Sec. 13 (1) (a)— 
“Transfer of tenancy by will—Assigoment—Will not yet probated—Transfer- 
ee being other than heirs—Ejectment notice to heirs and executors—Suffici- 
ency of notice—Maintainability of suit—Interpretation. (Satyabrata 
Banerjee & Anr. v. Ushaprobha Sarker and Ors.) 13 

ses ‘Secs, 17, 21 23 & 24—Deposits with Rent Controller— 
Withdrawal of deposit by. landlcrd—Whether amounts—to waiver of notice 
to quit—Interpretation. (Nandalal Dey and Ors. v. Sm. Sulekha Dhar and 
. Ors. al 
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it Sec. 13(1)—Compromises decree--Admission of defendant 
about reasonable requirement of landrord—Effect thereof on satisfication 
of court about existance of ground as indicated im section 13(%) —Execu- 
tion of such decree—Objection under sec. 47 of CPC—Validity of such 
objecttion. (Biswambar Dayal Garg v. Badindra pal Singh Dagar) ..-272 
Sec. 17B—Second Amendment Act 34 of 1967—Amendment 

Act of 1970—Power of Court to set aside certain decrees passed im suits | 
brought by transferee landlords within 3 years fron date of transfere— 
Pre-requisites for attracting jurisdiction of court to exercise powers under 
—Interpretation of sub-section (4) of Sec 17F-—Dismissal of suit—Remand . 
Crder—Who are bound by renvand order. (Sushi Chandra Roy- Chowdhury 
v. Sambhu Nath Sahay uF 
Secs. 4, 13, 17 & Zl—Ejectment Suit—Grounds for ejectment— 

Default in payment of rent and swb-letting—Tender of rent and its refusal 
— Validity of deposit of rent with Rent Contruller—Pre-requisites for vali 
deposits—Occupatiom by stranger over long years—No tangible control 
over demised premises by recorded terant—Sub-lettmg, what it includes— 
Statutory protection. (Central Calcutta Investments Private Ltd. v. Hosh- 
ang Sapoorj Melita) | ~ ,,.500 
` m Sec. 17 (3)—Application under—Non-compliance of Court’s 
order ir making deposit strictly—Short deposit of negligible amount— 
Whether Court has power to condone imadertance for making such 
short deposit —-Short deposit being due to mistake—Principle of De 
Minimis Non Curat Lex, where applicable—Exercise of inherent powers 
under Section 151 of C.P. Code. (Bibhuti Bhusan Dutta & Anr. y. Ran- 
jit Kumar Dhar). | ...528 
deg Sec. 17 (4)—Rehief wnder—Relief-availablé if re- 
quirements under stub-sec. (4) are complied with—Default in making 
deposits in time as per sec. 17 (13 or (Z)—Condonation of delay in filing 
application ‘u/s. 17—Benefits u/s. 17 (4), when available. (Murari Mo- 
han Mitra & Ors. v. Indra Narayan Kundu) 7 546 
l 3; sg. 2 —Landlord and 
Tenant—Rent—Suspension of rent—Doctrine of —Room padiocked by 
Bailiff—Tenant being not in possession due to act‘of landlord—Applica- 
bility of the doctrine of suspension of rent. (Ramendra Nath Ganguly v. 
Ashutosh Saha & Ors). ` ...164 
„Secs. 2 (h) & 13—Ejectment decree passed by trial court when the Act 
was not applicable in disputed locality—Act was extended to the locality 
when the case was pending in appeal—Applicability of Act to instant 
appeal—Duty of appellate court—Question of remand for - reconsideration 
of subsequent events—Interpretation of the word, ‘decree’ in sec. 2(h)— 
Jurisdiction of appellate court to take cognizancs of subsequent events. 
(Niranjan Modak v. Lakshmi Narayan Guin & Ors) 168 
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West Bengal Service Rules,—Rules 97 and 98 Service—Government 
servant on deputation to foreign service—Recall of employee on deputation 
to parent department—Status of such employee—Agreement between State 
Government and Food Corporation of India relating to functions and abs- 
orption of officers and staff—No conferment of right on employee—Food 
Corporation of India (staff) Regulations 197!—Regs. 7&12— interpretation 
—Order of recall being challenged as arbitrary and malafide. (Bimal Ku- 
mar Sur & Ors. v. State of West Bengal & Ors) 119 

West Bengal Shops and Establishments Act (XTI) of 1963) sec 19(1) 
—-Prosecution under—Contravention of secs, 17(1) & 18 and Rules 13, 52, 
21,53 and 38 of 1964 Rules— Maintainance of Records—Employees to be 
furnished with letters of appointment—Sec. 2(4)—Definition of ‘employer— 
What prosecution has to prove initially to get conviction. (Legal Remem- 
brancer, Govt. of West Bengal v. N. Das & Anr) 59 


Wealth Tax Act (27 of 1957),—Secs. 19 and 19A—Scope of —Liability 
of Executor—Whether Executor can be made liable for periods after death 
of the deceased—Section 24B of the Indian Income Tax Act, 1922. (Comm- 
isstoner of Wealth Tax, West Bengal-IIl v. Executors to the Estate of Sir 
E.C. Benthal (Deceased) . 564 


